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[  No.  343.    Decided  July  12, 1893.] 

Charles   H.    Spinning   et  al.,  Respondents,  v.  Bertie 
Sherman  Drake  et  al.,  Appellants. 

APPEAL— PROCEEDINGS  BY   SUPERIOR  COURT  UPON   REMAND. 

Where  the  supreme  court  has  reversed  a  judgment  of  the  su- 
perior court  and  directed  that  the  title  to  certain  land  be  established 
in  the  appellant,  subject  to  a  vendors'  lien  for  a  balance  of  purchase 
money,  the  amount  of  which  lien  the  supreme  court  was  unable  to 
adjust  by  reason  of  the  barrenness  of  the  record  on  that  matter, 
the  superior  court  may,  upon  a  remand  of  the  case,  determine  and 
establish  such  vendors'  lien  before  the  entry  of  judgment  in  accord- 
ance with  the  decision  of  the  supreme  court.  (Stiles,  J.,  dissent- 
ing.) 

Original  Application  for  Mandamus. 

Galusha  Parsons,  for  relator. 

Stevens,  Seymour  A  Sharpstein,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Scott,  J. — This  cause  was  previously  before  this  court 
(4  Wash.  285;  30  Pac.  Rep.  82),  and  in  disposing  of  it 
the  court  said: 

4 'The  judgment  of  the  superior  court  must  be  reversed, 
and  the  title  established  in  the  appellant  Bertie  Sherman 
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Drake,  subject  to  the  lien  of  Frost  and  Spinning  for  the 
balance  of  their  purchase  money  and  the  contract  of  the 
Drakes  with  intervenors  Cadwell  and  Parsons." 

In  rendering  its  opinion,  the  court  also  said: 

"They  were  claiming  to  be  rightfully  in  possession  of 
the  land  by  a  properly  delivered  deed  of  warranty,  over 
against  which  they  admit  their  liability  to  pay  the  balance 
of  purchase  money,  and  that  their  grantors  were  entitled 
to  a  lien  on  the  property  for  such  balance.  What  the 
amount  of  such  a  lien  should  be  we  are  unable  to  determine 
in  the  condition  of  this  case,  as  it  may  depend  on  questions 
of  law  and  fact  which  were  not  presented  by  either  side. 
.  The  vendors'  lien  for  purchase  money  exists,  and 
whenever  they  make  demand  therefor  it  must  be  paid,  or 
the  property  sold  to  satisfy  it," 

In  a  petition  for  a  re-hearing  which  was  filed  we  were 
asked  to  foreclose  the  lien  for  the  purchase  money,  which 
was  refused  for  fhe  reason  stated  in  the  first  opinion.  It 
was  also  then  said  by  us  that — 

"The  superior  court  might,  perhaps,  have  done  this  upon 
additional  evidence  which  it  might  have  called  upon  the 
parties  to  produce.  .  .  .  The  evidence  showed  that  a 
modification  of  the  contract  had  been  agreed  to,  so  that 
the  second  $1,000  was  not  to  be  paid,  or  the  mortgage 
given,  until  the  title  should  be  made  clear.  The  contract 
also  provided  that  the  third  $1,000  should  be  due  in  ninety 
days  from  August  1,  1889,  but  no  time  was  fixed  for  the 
maturity  of  the  note  to  be  given  for  the  balance  of  $3,000, 
to  be  secured  by  mortgage.  The  record  is  barren  of  any 
evidence  which  would  enable  us  to  adjust  these  matters." 

Application  is  now  made  to  us  for  a  writ  of  mandate  to 
compel  the  lower  court  to  enter  a  judgment  decreeing  that 
the  title  to  the  land  in  controversy  "be  in  the  said  Bertie 
Sherman  Drake  in  fee  simple,  free  and  clear  of  any  claims 
thereupon  by  said  plaintiffs  or  intervenors  Gray  and  Gray, 
except  that  the  said  plaintiffs  are  adjudged  to  have  a  vendors1 
lien  thereupon  for  such  an  amount  as  they  may  establish 
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in  any  proper  action  brought  thereupon  for  any  sum  of 
money  remaining  due  and  unpaid  upon  the  purchase  price 
agreed  to  be  paid  by  the  said  Bertie  Sherman  Drake  for 
said  land,  subject  to  any  defense  to  the  whole  or  any  part 
thereof  which  she,  the  said  Bertie  Sherman  Drake,  may 
have  therein,  if  any/'  which  judgment  the  relator  had 
moved  said  court  to  enter.  Upon  the  showing  made  for 
the  writ  it  appears  that  said  motion  for  judgment  was 
denied,  and  that  the  court  held  that  it  had  full  power 
under  the  judgment  of  this  court  to  hear  evidence  to  de- 
termine plaintiffs'  claim  for  a  vendors'  lien,  and  that  such 
lien  should  be  determined  before  the  entry  of  judgment. 

The  relator  denies  that  the  superior  court  has  this  right, 
and  contends  that  such  lien  can  only  be  established  by  the 
bringing  of  an  independent  action  therefor.  We  are  un- 
able to  agree  with  this  contention.  The  superior  court 
has  jurisdiction  of  the  parties,  and  it  is  a  well  settled  prin- 
ciple of  equity  practice  that  the  court  will  endeavor  to  give 
full  and  complete  relief  to  the  parties  in  a  cause,  and  a 
multiplicity  of  suits  is  to  be  avoided.  We  think  it  was 
fairly  contemplated  in  the  opinions  heretofore  rendered  by 
us  in  said  cause  that  the  superior  court  could  determine 
and  establish  the  vendors9  lien,  and  that  it  had  authority 
to  take  any  and  all  necessary  steps  for  that  purpose. 

Writ  denied. 

Hoyt  and  Anders,  JJ.,  concur. 

Stiles,  J.  (dissenting). — I  cannot  concur  in  this  dis- 
position of  the  case.  The  original  case  was  not  brought 
or  prosecuted  on  any  theory  of  foreclosure,  and  neither 
the  pleadings  nor  the  evidence  taken  furnish  any  basis  for 
further  proceedings.  It  is  not  the  province  of  this  court 
to  send  parties  back  to  the  superior  courts  to  try  new 
cases  for  which  there  are,  as  yet,  no  pleadings. 

Dunbar,  C.  J.,  did  not  sit  at  the  hearing. 
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[No.  801.    Decided  July  12,  1893.] 

The  Lombard  Investment  Company,  Appellant,  v. 
Lemuel  O.  Carter  et  al.,  Respondents. 

AGREEMENT  FOR  8ALE  OF  LAND  —  INDEFINITENESS  —  SPECIFIC 
PERFORMANCE. 

A  letter  from  the  general  land  agent  of  a  railroad  company  to  a 
settler  upon  lands  of  the  railroad,  reciting  that  "  answering  yours 
of  the  8th  inst.,  I  have  to  say  that  if  you  are  the  first  settler  upon 
[certain  described  land],  and  if  you  continue  to  reside  upon  and 
improve  said  land  until  it  shall  be  offered  for  sale,  the  same  being 
strictly  agricultural  in  character,  you  will  be  entitled  to  the  first 
privilege  of  purchase  at  the  appraised  valuation,  which  will  be  fixed 
without  reference  to  your  improvements.  The  mere  fact  that  an- 
other party  has  written  a  letter  applying  for  the  purchase  of  said 
land  does  not  in  any  way  affect  your  rights  in  the  premises.  No 
rights  can  be  acquired  to  lands  of  the  company  not  in  market,  ex- 
cept by  settlement  upon  or  improvement  thereof,"  does  not  con- 
stitute a  valid  contract  for  the  conveyance  of  said  land  which  can 
be  specifically  enforced,  although  the  condition  as  to  settlement  and 
improvement  may  have  been  complied  with. 

Appeal  from  Superior  Court,  Spokane  County. 

Crow  (6  Ricliardson,  for  appellant. 

Fen  ton,  Henley  cfe  Fenton,  and  C.  F.  Backus,  for  respond- 
ents. 

The  opinion  of  the  court  was  delivered  by 

Stiles,  J. — This  action  was  brought  to  foreclose  two 
mortgages  upon  certain  land  in  Spokane  county.  These 
mortgages  were  executed  by  Lemuel  O.  Carter  and  wife  on 
the  25th  day  of  September,  1889,  at  which  date  the  mort- 
gagors had  received  from  the  Northern  Pacific  Railroad 
Company,  then  the  owner  of  the  land,  a  contract  in  writ- 
ing to  convey  it  in  consideration  of  the  sum  of  $635,  over 
$500  of  which  was  paid  upon  the  delivery  of  the  contract, 
and  the  balance  of  which  was  paid  by  the  appellant  in  this 
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action  out  of  the  money  loaned  to  Carter  and  wife.  Pur- 
suant to  the  contract  made  with  Carter,  the  Northern  Pa- 
cific Railroad  Company  executed  and  delivered  its  deed  for 
the  land  in  question,  which  was  delivered  to  Carter,  and 
filed  for  record  in  the  auditor's  office  of  Spokane  county 
February  10,  1890. 

The  respondents  Strong  and  wife  defended  against  the 
proposed  foreclosure  by  an  allegation,  contained  in  a  cross 
complaint,  that  on  the  21st  day  of  April,  1884,  they  had 
entered  upon  and  taken  possession  of  the  premises  in  con- 
troversy by  consent  and  permission  of  the  Northern  Pa- 
cific Eailroad  Company,  and  that  immediately  thereafter 
they  commenced  to  make,  and  did  make,  valuable  improve- 
ments thereon;  and  by  the  further  allegation  that  on  or 
about  the  18th  day  of  October,  1884,  while  still  in  the 
possession  of  the  premises,  Strong  entered  into  a  written 
contract  with  the  Northern  Pacific  Railroad  Company, 
wherein  it  was  agreed  between  the  parties  that,  if  Strong 
should  continue  to  reside  upon  and  improve  the  land  until 
the  same  should  be  offered  for  sale  by  the  company,  Strong 
should  then  and  in  that  event  be  entitled  to  the  first  privilege 
of  purchasing  the  land  from  the  Northern  Pacific  Railroad 
Company  at  the  then  valuation,  exclusive  of  the  improve- 
ments made  by  him.  The  cross  complaint  further  showed 
that  Strong  and  wife  had  continued  to  live  upon  the  land, 
and  had  made  improvements  thereon  of  the  value  of  about 
$1,000.  The  further  allegations  of  the  cross  complaint 
were,  that  the  purchase  made  by  Carter  was  with  full 
knowledge  of  Strong's  possession,  and  of  his  alleged  right 
to  purchase,  and  that  the  appellant  and  Carter  contrived  a 
scheme  by  Avhich  the  Northern  Pacific  Railroad  Company 
was  deceived  into  selling  the  land  to  Carter;  the  appellant 
also  being  alleged  to  have  had  knowledge  of  the  possession 
of  Strong,  and  of  all  the  facts  relating  to  the  alleged  con- 
tract between  him  and  the  railroad  company. 
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We  shall  assume,  for  the  purposes  of  this  decision,  that 
the  cross  complaint  stated  sufficient  facts  for  the  purpose 
of  raising  the  issue  tried  by  the  court,  although  the  terms 
of  the  pleading  were  somewhat  indefinite.  We  shall  also 
assume  it  to  have  been  a  proven  fact  that  at  all  times  sub- 
sequent to  April  21,  1884,  Strong  was  in  the  actual,  open 
and  notorious  possession  of  this  land,  residing  upon  and 
cultivating  it,  until  after  Carter  had  procured  his  contract 
for  the  sale  to  him.  Under  such  a  state  of  things,  it  is  a 
well  established  rule  of  law  that  where  one  is  holding  a 
valid  contract  for  the  sale  of  lands,  from  the  owner  thereof, 
and  is  in  possession  of  the  land,  if  a  third  person  takes  the 
title  from  the  owner,  he  is  in  position  to  charge  the  grantee 
from  the  owner  with  knowledge  of  all  his  rights  under 
his  contract.  This  proposition  is  not  controverted  by 
appellant,  and  is  held  by  all  the  authorities.  2  Pom.  Eq. 
Jur.,  §614. 

The  only  vital  question  in  this  case-,  then,  is,  did  Strong 
have  a  valid  contract  with  the  Northern  Pacific  Railroad 
Company?  To  make  a  contract  for  the  sale  of  lands,  there 
must  be  an  agreement  in  writing,  subscribed  by  the  party 
to  be  charged,  subject  to  the  well  known  exceptions  which 
in  equity  relieve  the  purchaser  from  his  failure  to  obtain 
such  a  contract  in  compliance  with  the  statute  of  frauds. 
As  before  stated,  Strong's  settlement  upon  this  land  was 
made  April  21,  1884,  and  it  was  begun  after  receiving  oral 
assurance  from  a  real  estate  agent  in  the  city  of  Spokane, 
who  sometimes  sold  land  for  the  Northern  Pacific  Railroad 
Company  on  commission,  that  if  he  should  be  the  first 
settler  upon  any  lands  of  the  Northern  Pacific  Railroad 
Company  at  the  time  they  came  into  market  the  company 
would  deal  with  him  rather  than  with  any  other  person  choos- 
ing to  buy  that  particular  tract.  But  this  agent  had  no  au- 
thority to  make  any  contract  with  the  proposing  purchasers 
of  lands  of  the  railroad  company,  and  his  statement  to 
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Strong  was  nothing  more  than  a  statement  of  the  general 
policy  of  the  company.  With  this  assurance,  however, 
Strong  went  upon  the  land  and  established  his  residence 
there,  made  certain  improvements,  cultivated  a  portion  of 
the  tract  and  took  the  crops  which  he  raised.  Subsequently, 
and  about  October  8,  1884,  Strong  addressed  a  letter  to 
the  general  land  agent  of  the  railroad  company,  which  is 
not  in  the  record,  but  in  which  it  appears  that  he  made 
certain  inquiries  looking  to  a  preference  of  himself  as  a 
purchaser.  In  response  to  that  letter  the  company's  agent, 
Paul  Schnlze,  wrote  as  follows: 

"October  18,  1884. 
"JJ/r.  Walter  Strong — Dear  Sir:  Answering  yours  of 
the  8th  inst,  I  have  to  say  that  if  you  are  the  first  settler 
upon  the  northeast  quarter  of  section  5,  tp.  27  n.,  r.  42 
east,  and  if  you  continue  to  reside  upon  and  improve  said 
land  until  it  shall  be  offered  for  sale,  the  same  being  strictly 
agricultural  in  character,  you  will  be  entitled  to  the  first 
privilege  of  purchase  at  the  appraised  valuation,  which  will 
be  fixed  without  reference  to  your  improvements.  The 
mere  fact  that  another  party  has  written  a  letter  applying 
for  the  purchase  of  said  land  does  not  in  any  way  affect 
your  rights  in  the  premises.  No  rights  can  be  acquired 
to  lands  of  the  company  not  in  market,  except  by  settle- 
ment upon  or  improvement  thereof." 

This  was  the  document  which  Strong  claims  created  a 
contract  between  him  and  the  Northern  Pacific  Railroad 
Company  for  the  sale  of  this  tract  of  land,  and  his  conten- 
tion is  that  this  letter  was  substantially  an  option  given  to 
Strong,  which  option  contained  the  imposition  of  certain 
terms,  viz.,  residence  and  improvement,  upon  the  accept- 
ance of  which  by  Strong,  by  residence  and  improvement, 
the  contract  arose  in  his  favor  for  the  conveyance.  While, 
for  the  sake  of  the  argument,  it  will  be  fully  conceded  that 
such  an  option,  when  performed  by  the  party  to  whom  it 
is  given,  although  there  may  be,  under  the  terms  of  the 
contract,  no  obligation  on  the  holder  to  perform  any  of  the 
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conditions  prescribed,  constitutes  a  valid  contract,  when 
performed,  and  to  enforce  which  a  specific  performance 
will  be  decreed,  it  remains  also  true  that  the  option  must 
be  so  definite  and  certain  in  its  terms  that  it  can  be  en- 
forced in  the  same  manner  as  an  ordinary  contract  for  the 
sale  of  land.  We  think  it  is  very  evident,  upon  the  face 
of  this  letter,  that  it  was  not  the  intention  of  the  agent  of 
the  railroad  company,  by  it,  to  make  any  contract  with 
Strong  whatever;  but,  even  if  his  intention  had  been  other- 
wise, the  paper  is  totally  wanting  in  several  of  the  neces- 
sary elements  of  such  a  contract.  Treating  improvement 
as  a  condition  to  be  performed  by  Strong,  the  letter  is 
totally  silent  as  to  what  that  improvement  should  be.  It 
might  be  much  or  it  might  be  little,  and  yet,  if  respond- 
ent's contention  were  recognized,  he  would  be  entitled  to 
have  his  conveyance.  But  the  absence  of  two  absolutely 
necessary  items  of  such  a  contract  from  this  letter,  viz., 
the  price  and  the  terms,  would  render  it  void  under  all  cir- 
cumstances. Besides  which,  the  time  when  the  contract 
was  to  be  performed  was  not  named,  and  the  letter  itself 
shows  that  that  time  was  totally  indefinite,  viz.,  when  the 
lands  should  come  into  market;  that  is,  whenever  the 
Northern  Pacific  Railroad  Company  saw  fit  to  offer  them 
for  sale.  Comparing  this  letter  with  the  contract  which 
was  enforced  in  a  case  which  is  cited  by  respondents  {Per- 
kins  v.  Had8ell,  50  111.  216),  the  deficiencies  in  the  present 
case  clearly  appear;  and,  had  Carter  never  interfered  with 
the  matter,  Strong  would  have  been  in  no  position  to  en- 
force a  specific  performance  against  the  railroad  company 
when  the  land  was  offered  for  sale,  which  seems  to  have 
been  some  time  before  Carter  received  his  contract.  Strong 
had  the  same  right  to  apply  to  purchase  the  land  that 
Carter  did,  and,  from  the  interest  taken  by  the  railroad 
company  in  this  case,  it  is  more  than  likely  that,  had 
Strong's  situation  been  made  known  to  it  before  it  con- 
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tracted  with  Carter,  it  would  have  given  the  former  the 
preference;  but  it  was  under  no  obligation  to  do  so,  and 
its  contract  with  Carter  took  it  out  of  its  power  to  deal 
with  Strong  concerning  this  land.  Even  had  the  railroad 
company  chosen  to  recognize  the  correspondence  between 
its  land  agent  and  Strong  as  a  contract,  the  contract  was 
void  under  the  statute  of  frauds,  and  its  sale  to  Carter 
operated  as  an  election  to  avoid  the  contract,  and  Carter 
took  the  title.  Messmore  v.  (hinningliam,  78  Mich.  623  (44 
N.  W.  Rep.  145).  It  follows  that  under  whatever  imputa- 
tion the  law  would  throw  upon  the  appellant  of  knowledge 
as  to  Strong's  rights  from  the  fact  that  he  was  in  possession 
of  the  land,  that  knowledge  amounted  to  nothing  more 
than  information  of  a  void  contract,  which  was  in  no  way 
binding  upon  it.  The  case  seems  to  have  been  tried  below 
somewhat  upon  the  same  theories  as  are  cases  where  pri- 
ority of  settlement  upon  public  lands  of  the  United  States 
is  the  deciding  factor  in  suits  to  have  the  government 
patentees  declared  the  trustees  of  the  title  for  the  actual 
first  settlers.  But  all  such  cases  depend  upon  statutes 
which  give  the  priority  of  right  to  priority  of  settlement 
— an  element  which  is  entirely  wanting  here.  The  general 
policy  of  the  Northern  Pacific  Railroad  Company  regard- 
ing the  disposal  of  its  lands  was  not  a  law,  and  it  was  in 
no  wise  bound  until  a  contract  which  would  have  prevailed 
between  private  persons  was  entered  into. 

It  appears  that  before  this  action  was  commenced,  Strong, 
in  a  suit  in  the  superior  court  of  Spokane  county,  had  ob- 
tained a  decree  requiring  Carter  to  convey  this  land  to  him 
upon  repayment  of  the  purchase  money  paid  to  the  North- 
ern Pacific  Railroad  Company  by  Carter,  with  interest. 
This  amount  had  been,  under  the  order  of  the  court,  paid 
into  court  for  the  use  of  Carter,  and  respondents  contend 
that  the  appellant  was  bound  to  see  that  that  money  was 
appropriated  to  the  payment  of  its  mortgage;  but  there 
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was  no  such  obligation  upon  the  appellant.  Appellant  was 
named  as  a  party  to  that  suit,  but  was  never  served  with 
process,  and,  for  aught  that  appears,  had  no  knowledge  of 
the  pendency  of  the  action.  Strong  knew  of  the  existence 
of  appellant's  mortgage,  and  it  was  his  duty,  if  he  desired 
to  secure  the  appropriation  of  the  money  paid  as  the  pur- 
chase price  of  the  land  to  the  reduction  of  appellant's  mort- 
gage, to  see  to  it  that  in  some  way  that  object  was  legally 
accomplished. 

The  judgment  will  be  reversed,  and  remanded  with  in- 
structions to  the  court  below  to  enter  a  decree  foreclosing 
appellant's  mortgages  upon  the  lands  covered  thereby. 

Dunbar,  C.  J.,  and  Hoyt,  Anders  and  Scott,  JJ., 
concur. 


[No.  804.    Decided  July  12, 1893.] 

The  State  of  Washington,  Respondent,  v.  Charles  H. 
Brown,  Appellant. 

NUISANCE  — DISORDERLY  HOUSES  — EMPLOYMENT  OF   WOMEN  TO 
DRAW   CUSTOM  —  INFORMATION. 

In  order  to  set  forth  the  facts  constituting  the  crime  of  keeping 
a  house  or  saloon  where  women  are  employed  to  draw  custom  and 
to  dance,  the  information  should  aver  that  women  were  employed 
for  the  purposes  mentioned  at  the  time  when  it  is  alleged  the  de- 
fendant kept  the  house  described  in  the  information. 

It  is  not  sufficient,  under  §2894,  Gen.  Stat.,  to  aver  in  an  informa- 
tion that  the  defendant  kept  a  house  "used  as  a  place  of  resort, 
where  women  are  employed  to  draw  custom  and  to  dance,  all  of 
which  is  to  the  injury  and  common  nuisance  of  all  the  people.1'  but 
the  information  should  show  that  the  character  of  the  women  al- 
leged to  have  been  employed,  or  the  manner  of  their  deportment, 
and  quality  and  character  of  conversation,  was  such  as  tended  to 
draw  together  crowds  of  disorderly  persons,  or  to  debauch  the  mor- 
als of  those  resorting  to  the  place. 
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Appeal  from  Superior  Court,  Jefferson  County. 

Robert  W.  Jennings,  for  appellant. 

Thomas  Fitzgerald,  Prosecuting  Attorney,  for  The  State. 

The  opinion  of  the  court  was  delivered  by 

Anders,  J. — The  appellant  was  tried  and  convicted  of 
maintaining  a  public  nuisance,  upon  an  information  which, 
omitting  the  formal  parts,  was  as  follows: 

"Comes  now  K.  E.  Moody,  the  prosecuting  attorney 
of  Jefferson  county,  State  of  Washington,  and  by  this  in- 
formation informs  against,  charges  and  accuses  Charles  H. 
Brown  of  maintaining  a  public  nuisance  committed  as  fol- 
lows, to  wit :  The  said  Charles  H.  Brown  then  and  there 
being  did  unlawfully  on  the  5th  day  of  September,  A.  D. 
1892,  keep  a  house  located  in  the  city  of  Port  Townsend, 
county  of  Jefferson,  State  of  Washington,  on  the  easterly 
side  of  Water  street  between  Quincy  and  Adams  streets  in 
said  city,  and  which  said  house  is  commonly  known  as  the 
Merchant's  saloon,  which  said  house  was  then  used  as  a 
place  of  resort  where  women  are  employed  to  draw  cus- 
tom and  to  dance,  all  of  which  is  to  the  injury  and  com- 
mon nuisance  of  all  the  people,  contrary  to  the  statute  in 
such  cases  made  and  provided,  and  against  the  peace  and 
dignity  of  the  State  of  Washington. ' ' 

The  portion  of  the  statute  (§2894,  Gen.  Stat.)  upon 
which  the  information  was  based,  material  to  the  present 
case,  is  as  follows: 

"Houses  of  ill-fame  kept  for  the  purpose,  in  which  are 
embraced  all  squaw  dance  houses,  or  squaw  brothels,  other- 
wise called  madhouses;  all  houses,  rooms,  saloons,  booths, 
scows,  boats  or  other  structures  used  as  a  place  of  resort, 
where  women  are  employed  to  draw  custom,  dance,  or 
for  purposes  of  prostitution  .     are  nuisances,  and 

may  be  abated,  and  the  owners,  keepers,  or  persons  in 
charge  thereof,  and  persons  carrying  on  such  unlawful 
business,  shall  be  punished  as  provided  in  this  title." 
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The  only  assignment  of  error  alleged  is  that  the  court 
erred  in  overruling  the  defendant's  demurrer  to  the  infor- 
mation. It  is  contended  by  the  appellant  that  the  infor- 
mation charges  no  crime,  for  the  reason  that  it  is  not 
alleged  therein  that  at  the  time  appellant  is  said  to  have 
kept  the  house  women  were  employed  to  draw  custom  and 
dance,  but  that  the  house  was  then  used  as  a  place  of  resort 
where  women  are  employed  to  draw  custom  and  dance. 
This  contention  is  not  without  force. 

In  order  to  set  forth  the  facts  constituting  the  crime  at- 
tempted to  be  charged  it  was  necessary  to  aver  in  the  in- 
formation that  women  were  employed  for  the  purposes 
mentioned  in  the  statute  at  the  time  when  it  is  alleged  the 
defendant  kept  the  house  therein  described.  And  this  was 
not  done  in  this  instance.  The  term  "are  employed  "  can- 
not by  any  rule  of  construction  be  made  to  relate  to  the 
date  previously  mentioned  in  the  information. 

It  is  further  contended  by  the  appellant  that  the  infor- 
mation is  fatally  defective  in  not  showing  that  the  manner 
of  "drawing  custom"  and  of  dancing,  for  which  the 
women  are  alleged  to  have  been  employed,  was  such  as  to 
shock  the  moral  sense,  or  to  interfere  with  the  peace  and 
good  order  of  the  community,  or  in  any  manner  whatever 
to  affect  the  community,  or  to  constitute  a  nuisance.  That 
portion  of  the  information  to  which  appellant's  objection 
is  directed  follows  the  language  of  the  statute,  and  is  con- 
sequently sufficient,  unless  the  words  used  are  so  general 
as  to  include  cases  not  intended  by  the  legislature  to  be 
included  in  the  statute.  If,  therefore,  women  may,  within 
the  meaning  of  the  statute,  in  any  case  lawfully  be  em- 
ployed in  any  place  of  resort  to  draw  custom,  or  to  dance, 
then  the  information  should  have  stated  facts  showing  that 
this  was  not  one  of  those  cases,  notwithstanding  the  lan- 
guage of  the  law  suggests  no  exception. 

It  is  the  intention  of  the  legislature  that  is  to  be  deter- 
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mined  in  the  construction  of  statutes,  and  in  arriving  at 
the  intention  it  is.  sometimes  necessary  to  restrict  the  mean- 
ing of  the  language  used  by  the  law  makers  so  as  not  to 
include  therein  all  that  the  words  express. 

"  It  is  a  familiar  canon  of  construction  that  the  thing 
which  is  within  the  intention  of  the  makers  of  a  statute  is 
as  much  within  the  statute  as  if  it  were  within  the  letter, 
and  a  thing  which  is  within  the  letter  of  the  statute  is  not 
within  the  statute  unless  it  he  within  the  intention  of  the 
makers."  Biggs  v.  Palmer,  115  N.  Y.  506  (22  N.  E. 
Rep.  188). 

It  was  evidently  the  object  and  intention  of  the  legisla- 
ture, in  passing  the  statute  under  consideration,  to  punish 
all  persons  engaged  in  any  business  which  openly  outrages 
decency  and  tends  to  corrupt  the  public  morals,  and  not 
to  condemn  the  employing  of  women,  in  all  cases,  even  for 
the  purpose  of  drawing  custom  and  dancing,  regardless  of 
the  effect  thereof  upon  the  community. 

At  common  law  all  public  shows  of  a  scandalous  and 
demoralizing  character  were  nuisances,  without  regard  to 
whether  the  persons  participating  therein  were  men  or 
women,  while  theaters  and  other  places  of  innocent  amuse- 
ment were  favorably  recognized.  Taken  literally,  the 
language  of  our  statute  would  authorize  the  punishment 
of  all  theatrical  managers  who  open  their  doors  and  permit 
the  public  to  enter  and  witness  the  performance  of  even 
the  greatest  of  female  histrionic  or  terpsichorean  celebri- 
ties, yet  no  one  would  for  a  moment  consider  that  such 
was  the  intention  of  the  legislature. 

That  this  is  true  is  manifest,  not  only  from  a  considera- 
tion of  the  object  of  the  law,  but  also  from  the  further  fact 
that  the  legislature  itself  has  declared  that  any  business, 
vocation,  profession  and  calling  followed  and  pursued  by 
men  may  be  followed  and  pursued  by  women,  and  no  per- 
son shall  be  disqualified  from  engaging  in  or  pursuing  any 
business,  vocation,  profession,  calling  or  employment  on  ac- 
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count  of  sex.  Gen.  Stat,  §  2961.  Whatever  legitimate 
occupation  or  calling  may  be  followed  or.  pursued  by  men, 
except  holding  office,  may  also  be  followed  or  engaged  in 
by  women,  and  we  are  therefore  of  the  opinion  that  the  in- 
formation in  this  case  should  have  gone  further  and  shown 
that  the  character  of  the  women  alleged  to  have  been  em- 
ployed, or  the  manner  of  their  deportment,  and  quality  and 
character  of  conversation,  was  such  as  tended  to  draw  to- 
gether crowds  of  disorderly  persons,  or  to  debauch  the 
morals  of  those  resorting  to  the  place.  Liquor  selling  is 
recognized  by  our  law  as  a  legitimate  vocation,  and  we 
think  that  even  a  woman  may  be  employed  in  a  saloon 
without  thereby  necessarily  rendering  the  place  a  nuisance 
within  the  meaning  of  the  statute  in  question. 

The  judgment  is  reversed,  and  the  cause  remanded  to 
the  court  below,  with  directions  to  sustain  the  demurrer  to 
the  information. 

Scott,  Stiles  and  Hoyt,  JJ. ,  concur. 

Dunbar,  C.  J.,  dissents. 


[  No.  846.    Decided  July  12,  1803.] 

N.  E.  Graves,  Respondent,  v.  John  W.  Smith,  Appellant. 

CONTRACT  TO  CONVEY  LAND  —  WHEN  VOID — ASSUMPSIT — INSTRUC- 
TIONS— ARGUMENT  OF  COUNSEL. 

A  party  to  a  contract  for  the  conveyance  of  lands  cannot  treat 
the  contract  as  void,  as  resting  in  parol,  when  he  has  taken  posses- 
sion thereof  under  the  contract. 

Where  services  are  rendered  in  consideration  of  a  contract  for 
the  conveyance  of  land,  and  such  contract  proves  to  be  void  for 
the  reason  that  it  was  made  by  the  husband  alone  for  the  convey- 
ance of  community  property,  in  which  the  wife  refuses  to  join,  the 
party  rendering  such  services  is  not  compelled  to  resort  to  specific 
performance,  but  may  sue  upon  the  quantum  meruit. 
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In  an  action  to  recover  a  certain  sum  for  services  as  a  surveyor, 
in  which  the  defendant  answers  that  plaintiff  agreed  to  take  a  con- 
veyance of  certain  land  in  payment  therefor,  an  instruction  that 
the  contract  to  convey  said  tract  of  land  was  void  because  the  wife 
of  the  defendant  was  not  a  party  thereto  is  not  prejudicial  error, 
where  it  appears  from  the  evidence  that  specific  performance  could 
not  be  enforced. 

In  such  an  action,  where  the  defense  is  that  the  survey  was  so 
inaccurate  and  incorrect  as  to  be  of  no  value,  and  plaintiff  testifies 
that  defendant  was  responsible  therefor,  in  that  he  had  given  him 
a  certain  county  road  as  a  correct  starting  point,  there  is  no  error 
in  an  instruction  that,  if  the  jury  believe  the  testimony  of  plaiutiff 
in  this  particular,  he  had  a  right  to  rely  upon  the  representations 
of  the  defendant  with  regard  to  the  correctness  of  this  county  road; 
and  that,  if  they  did  not  believe  such  testimony,  they  must  determine 
from  the  evidence  as  to  whether  the  survey  had  been  correctly 
made. 

In  such  an  action,  an  instruction  that,  if  the  contract  was  to  take 
land  in  payment,  and  the  defendant  refused  to  convey,  the  plaintiff 
could  recover  a  money  judgment  for  whatever  sum  the  jury  found 
be  had  earned,  is  not  erroneous,  when  there  is  some  proof  as  to  the 
value  of  such  services;  nor  does  such  instruction  take  from  the  jury 
the  consideration  of  the  defense  that  plaintiff  had  failed  to  make  a 
correct  survey,  as  the  court  had  elsewhere  instructed  the  jury  as  to 
the  character  of  the  work. 

When  counsel  makes  an  improper  argument  to  the  jury  during 
the  temporary  absence  of  the  judge  from  his  seat,  but  the  judge, 
after  his  return  to  his  seat,  upon  the  objection  of  the  opposing  coun- 
sel, compels  him  to  desist  therefrom,  and  subsequently  instructs  the 
jury  to  disregard  such  argument,  no  error  can  be  founded  thereon. 

Appeal  from  Superior  Court,  Clarke  County. 

Metcalf  <&  Metcalf  for  appellant. 

C  J.  McDougall,  Miller  &  Stapleton,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Scott,  J. —  Plaintiff  brought  this  action  to  recover  the 
contract  price  for  services  performed  by  him  for  defendant 
as  a  surveyor.  In  his  complaint  he  alleges  that  between 
the  1st  day  of  July  and  the  15th  day  of  August,  1891,  he, . 
at  defendant's  instance  and  request,  did  work  and  labor  for 
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the  defendant,  by  himself  and  servants  and  agents,  and 
rendered  professional  services  for  the  defendant  as  a  land 
surveyor  and  civil  engineer,  in  surveying  the  John  C.  Dodd 
donation  land  claim,  in  Clarke  county,  comprising  240 
acres,  and  in  subdividing  and  platting  140  acres  thereof, 
and  in  setting  stakes  at  the  outside  boundaries,  and  mak- 
ing a  tracing  and  blue  prints  thereof  at  the  agreed  price 
of  ¥350,  which  amount  the  defendant  promised  and  agreed 
to  pay  him  therefor.  He  admitted  the  payment  of  ten  dol- 
lars thereon  and  asked  for  judgment  for  the  balance  of 
$340. 

The  defendant  answered,  denying  the  allegations  of  the 
complaint,  and  for  an  affirmative  defense  alleged  that  the 
plaintiff  agreed  with  defendant  to  survey  and  plat  240  acres 
of  defendant's  land  into  five  acre  tracts,  and  make  a  map 
showing  correctly  the  subdivisions;  that  the  plaintiff  agreed 
to  do  such  surveying  and  platting  for  four  dollars  and  a 
half  per  day  and  his  board  and  lodging,  and  that  the  amount 
due  therefor  was  to  be  applied  in  part  payment  of  one  of 
said  five  acre  tracts  of  land,  which  the  defendant  agreed  to 
convey  to  the  plaintiff,  and  which  the  plaintiff  agreed  to 
purchase  of  defendant  when  surveyed;  that  plaintiff  took 
possession  and  made  permanent  improvements  upon  such 
tract;  that  it  was  agreed  that  said  tract  was  worth  fifty  dol- 
lars per  acre;  and  that  the  plaintiff  was  to  execute  a  mort- 
gage on  said  tract  for  the  balance  of  the  purchase  price  if 
any  there  should  be  after  paying  for  such  services  as  afore- 
said. It  was  admitted  in  said  defense  that  the  plaintiff  did 
some  surveying  for  the  defendant,  but  it  was  averred  that 
the  same  was  of  no  value  because  it  was  not  accurate  or 
correct,  and  the  answer  further  alleged  that  the  plaintiff 
had  wholly  failed  to  comply  with  his  part  of  the  contract, 
and  that  the  defendant  at  all  times  stood  ready  and  willing 
to  comply  therewith  upon  his  part.  Plaintiff  replied,  deny- 
ing the  matters  alleged  in  the  affirmative  defense. 
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A  jury  trial  was  had,  which  resulted  in  a  verdict  and 
judgment  in  favor  of  the  plaintiff  for  $130,  and  the  de- 
fendant appealed. 

There  were  many  disputed  questions  of  fact  which  must 
be  taken  as  settled  by  the  verdict  in  favor  of  the  plaintiff, 
with  one  exception,  and  that  is  with  reference  to  the  agree- 
ment on  his  part  to  take  the  tract  of  land  in  question.  It 
was  contended  by  the  plaintiff  upon  the  trial  that  he  did 
not  agree  to  purchase  said  tract  of  land,  and  it  appears 
that  the  contract  price  for  such  services  by  the  agreement 
first  entered  into  was  to  be  paid  in  money.  The  defend- 
ant contends  that  thi6  was  subsequently  changed,  and  that 
it  was  agreed  that  the  plaintiff  was  to  accept  said  tract  of 
land  as  alleged  by  the  defendant  in  his  answer.  The 
plaintiff  admitted  that  there  had  been  some  negotiations 
between  himself  and  the  defendant  regarding  his  purchase 
of  said  land,  but  he  contended  that  it  was  only  to  the  effect 
that  he  was  to  accept  the  land  in  case  the  defendant  should 
be  unable  to  pay  him  in  money.  Enough  elsewhere  ap- 
pears in  his  own  testimony,  however,  to  lead  us  to  believe 
that  he  did  agree  to  accept  the  land,  for  he  testifies  that 
he  took  possession  of  it  by  virtue  of  such  arrangement, 
and  made  improvements  thereon.  No  explanation  was 
offered  for  this  in  any  wise,  or  attempted,  and  under  the 
circumstances  we  think  the  plaintiff  must  be  held  bound 
by  this  agreement,  if  the  same  was  valid,  unless  he  was  re- 
lieved therefrom  by  the  defendant. 

The  first  point  urged  is  that  the  plaintiff  could  not  re-  . 
cover  upon  his  cause  of  action  pleaded,  but  should  have 
brought  an  action  for  a  specific  performance  of  the  con- 
tract to  convey  the  five  acre  tract  of  land  in  question. 
This  point  was  raised  upon  a  motion  for  a  non-suit.  It  is 
contended  by  the  plaintiff  that  the  contract  to  convey  said 
lands  was  void  because  it  was  a  parol  one,  but  the  part 
performance  thereof  by  the  plaintiff  would  eliminate  this 
question  from  the  case. 

2—7  WASH. 
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It  is  further  contended  that  said  contract  was  void  be- 
cause the  defendant  was  a  married  man,  and  that  the  land 
was  the  community  property  of  the  defendant  and  his  wife, 
and  it  was  not  claimed  that  the  defendant's  wife  was  a  party 
to  the  contract  in  any  way.  It  appears  from  the  undisputed 
testimony  that  the  plaintiff  offered  to  take  said  tract  of  land, 
and  had  a  deed  drawn  for  the  same  and  submitted  it  to  the 
defendant.  Upon  the  receipt  of  the  deed  the  defendant 
took  it  and  went  into  an  adjoining  room,  and  soon  returned 
and  said  that  his  wife  refused  to  sign  it.  The  defendant 
admitted  this  upon  cross  examination.  It  does  not  appear 
that  the  plaintiff  had  any  conversation  with  defendant's 
wife  with  reference  to  the  matter.  It  is  contended  by  the 
defendant  that  there  was  nothing  to  show  that  the  land 
was  community  property.  But  we  think  there  was  suffi- 
cient proof  under  the  circumstances  of  this  case  to  support 
the  claim  that  the  land  was  community  property.  It  was 
understood  by  the  parties  that  it  was  necessary  for  the 
defendant's  wife  to  execute  the  deed  with  him  in  order  to 
convey  title  thereto.  This  much  is  unquestioned.  The 
defendant  does  not  claim  that  he  offered  or  tendered  a 
deed  executed  by  himself  individually.  It  is  evident  that 
the  parties  at  the  time  treated  the  land  as  being  the  com- 
munity property  of  the  defendant  and  his  wife.  It  is  urged 
by  the  defendant  that  his  statement  that  his  wife  refused 
to  execute  the  deed  was  of  no  moment,  and  one  that  the 
plaintiff  was  not  entitled  to  rely  upon,  and  that  the  plaintiff 
should  have  demanded  of  his  wife  personally  that  she  exe- 
cute the  deed.  This  objection  is  a  novel  one,  for  certainly 
the  defendant  would  be  bound  by  his  own  declaration  that 
his  wife  refused  to  sign  the  deed,  and  there  was  proof  that 
he  offered  that  as  a  reason  why  the  deed  to  the  land  in 
question  could  not  be  given. 

It  is  apparent  that  the  plaintiff  could  not  have  obtained 
a  specific  performance  of  the  contract  to  convey  this  land 
for  the  reason  that  the  defendant's  wife  was  not  a  party 
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thereto,  and  refused  to  be  bound  by  it.     We  must  hold 
that  she  did  refuse  to  be  bound  by  it,  and  to  convey  the . 
land,  upon  the  strength  of  defendant's  statement  to  that 
effect. 

It  does  not  appear,  nor  was  there  any  attempt  made  by 
the  defendant  to  show,  that  he  had  authority  from  his  wife 
to  make  the  contract  in  question,  and  it  is  settled  in  this 
state  that  a  husband  alone  cannot  enter  into  a  valid  con- 
tract to  convey  community  real  estate,  because  the  law  ex- 
pressly forbids  him  from  conveying  or  incumbering  the 
same,  and  the  attempt  to  do  so  places  him  in  the  position 
of  a  wrongdoer. 

%  As  to  whether  a  party  who  knowingly  contracts  with  a 
husband  for  the  purchase  of  community  real  estate  which 
the  wife  has  not  authorized,  so  that  both  parties  to  the 
contract  stand  in  the  position  of  wrongdoers  in  attempting 
a  willful  violation  of  the  law,  can  maintain  an  action  for 
the  value  of  services  performed  thereunder,  is  a  point  as 
yet  undecided  here.  It  does  not  appear  that  the  plaintiff 
at  the  time  he  entered  into  this  contract  knew  that  the  land 
was  community  property,  and  there  is  not  enough  shown 
to  make  it  appear  that  he  stood  in  the  position  of  a  wrong- 
doer. 

The  point  that  the  plaintiff  should  have  brought  an  ac- 
tion for  damages  for  a  breach  of  the  contract  to  convey 
was  not  raised  upon  the  trial,  either  in  the  motion  for  non- 
suit or  subsequently,  although  appellant  says  in  his  brief 
that  if  Mrs.  Smith  refused  to  sign  the  deed  uthen  prob- 
ably damages  should  have  been  the  proper  action."  But 
it  would  not  have  availed  the  defendant  in  any  event,  for 
the  agreed  value  of  the  land  amounted  to  more  than  the 
plaintiff  recovered,  so  there  was  no  substantial  injury. 

It  was  not  contended  at  the  trial,  nor  was  it  urged  upon 
this  appeal,  that  the  plaintiff  should  have  been  limited  in 
his  recovery  to  the  contract  price,  in  that  the  pay  for  the 
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amount  of  work  performed  by  him  should  be  determined 
.with  reference  to  the  contract  price  for  the  whole  work. 
There  was  some  testimony  to  the  effect  that  the  work  had 
not  been  completed. 

The  next  error  complained  of  is  with  reference  to  an  in- 
struction given  by  the  court  to  the  jury,  in  substance,  that 
the  contract  to  convey  this  tract  of  land  was  void  because 
the  wife  of  the  defendant  was  not  a  party  thereto.  What- 
ever the  law  may  be  upon  this  subject  the  error,  if  any, 
was  harmless.  The  contract  was  void  to  the  extent  that  a 
specific  performance  could  not  be  enforced,  and  the  ques- 
tion was  immaterial  otherwise  in  this  case.  It  is  further 
urged  that  said  instruction  was  erroneous  because  it  did 
not  appear  that  the  land  was  community  land,  but  what 
we  have  said  before  precludes  the  defendant  from  raising 
this  objection. 

The  next  error  complained  of  is  upon  an  instruction 
given  by  the  court  with  reference  to  the  character  of  the 
work  done.  It  wa6  contended  by  the  plaintiff  that  if  there 
was  anything  wrong  in  the  survey  the  defendant  was 
responsible  therefor,  in  that  he  had  given  him  the  starting 
point,  and  had  told  him  that  a  certain  county  road  at  one 
side  of  the  premises  was  rightly  located,  and  had  instructed 
him  to  survey  from  that  point,  and  to  be  governed  by  the 
location  of  said  road,  and  the  court  in  substance  told  the 
jury  in  this  instruction  that  if  they  believed  the  testimony 
of  the  plaintiff  in  this  particular  that  he  had  a  right  to  rely 
upon  the  representations  of  the  defendant  with  regard  to  the 
correctness  of  this  road,  and  to  survey  and  plat  said  land 
therefrom  accordingly;  and  that  if  they  did  not  believe 
such  testimony  then  they  must  further  determine,  from  the 
evidence  in  the  case,  as  to  whether  the  work  had  been 
properly  done  and  the  survey  correctly  made.  We  see  no 
error  in  this  instruction. 

The  next  error  complained  of  is,  that  the  court  instructed 
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the  jury  that  the  burden  was  upon  the  defendant  to  prove 
the  contract  on  the  part  of  the  plaintiff  to  take  land  in- 
stead of  money  in  paying  for  these  services.  It  is  claimed 
that  this  instruction  was  misleading  and  wrong  when  con- 
sidered in  connection  with  the  one  where  the  court  in- 
structed the  jury  that  the  contract  was  void  because  the 
wife  was  hot  a  party  thereto.  If  it  could  be  considered 
as  erroneous  in  connection  with  said  other  instruction,  it 
follows  from  what  we  have  previously  said  that  it  was 
harmless. 

The  court  instructed  the  jury  that  if  the  contract  was 
to  take  land  in  payment,  and  the  defendant  refused  to  con- 
vey, that  the  plaintiff  could  recover  a  money  judgment  for 
whatever  sum  the  jury  found  he  had  earned.  The  defend- 
ant alleges  that  this  was  erroneous  for  three  reasons:  ( 1 ) 
That  the  defense  was  a  total  failure  of  consideration  by 
reason  of  defective  surveying;  and  it  was  claimed  that  the 
effect  of  this  instruction  was  to  take  away  that  defense 
from  the  consideration  of  the  jury.  We  do  not  think  it 
could  have  had  any  such  effect,  for  the  court  had  elsewhere 
instructed  the  jury  with  reference  to  the  character  of  the 
work.  The  second  and  third  reasons  urged  are  that  there 
was  no  evidence  as  to  the  reasonable  value  of  the  work 
done,  and  that  the  instruction  precluded  the  jury  from 
using  their  own  knowledge  and  experience  in  determining 
the  value  of  plaintiff's  services.  We  fail  to  see  any  point 
in  the  last  objection,  and  there  was  proof  as  to  the  value 
of  the  services.  The  case  appears  to  have  been  tried  upon 
a  double  basis  without  objection.  The  complaint  was 
founded  upon  the  specific  contract  to  pay  $350  for  the 
work  in  question,  but  the  plaintiff's  wife  testified,  and  in 
fact  it  was  drawn  out  of  her  upon  cross  examination  by 
the  defendant,  that  the  usual  price  paid  to  a  surveyor  for 
his  services  was  $10  a  day,  and  6he  further  testified  that 
was   the   sum   her   husband   generally  received.      There 
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was  no  objection  to  this  testimony  by  the  defendant,  nor 
any  motion  made  to  strike  it.  This  was  some  proof  of 
the  value  of  such  services,  and  there  was  testimony  as  to 
the  number  of  days  that  the  plaintiff  worked.  This  proof 
was  uncertain  and  conflicting,  but  it  was  for  the  jury  to 
pass  upon  and  determine. 

The  last  error  complained  of  is  with  reference  to  certain 
statements  made  to  the  jury  by  plaintiff's  counsel  in  his 
argument  of  the  case.  It  appears  that,  during  the  argu- 
ment, the  judge  was  for  a  moment  or  two  absent  from  his 
seat,  and  during  this  time  the  plaintiff's  attorney,  in  sub- 
stance, said  to  the  jury  that  if  they  did  not  find  for  the 
plaintiff  in  this  case  it  would  have  a  disastrous  effect  in  in- 
validating county  roads  in  that  vicinity.  Upon  the  judge's 
return  to  his  seat  the  defendant's  attorney  objected  to  such, 
statements,  whereupon  the  judge  immediately  stopped  said 
attorney  from  continuing  said  line  of  argument,  and  said 
that  he  would  instruct  the  jury  with  reference  thereto,  and 
he  did  instruct  the  jury  to  disregard  the  same.  The  de- 
fendant's attorney  did  not  object  to  having  the  trial  pro- 
ceed further  in  consequence  of  such  improper  statements, 
nor  was  there  any  error  claimed  over  the  fact  that  the 
judge  was  temporarily  absent  from  his  seat.  The  fact  that 
such  improper  argument  had  been  made  was  not  set  up  as 
a  ground  for  a  new  trial  in  the  motion  for  one  which  the 
defendant  subsequently  made.  It  simply  appears  that  the 
defendant  objected  to  such  a  line  of  argument  after  the 
court  returned  to  his  seat,  and  that  the  court  immediately 
stopped  said  attorney  and  compelled  him  to  desist  there- 
from, and  subsequently  instructed  the  jury  to  disregard 
the  same.  Under  the  circumstances  we  do  not  think  error 
can  be  founded  in  the  premises. 

Judgment  affirmed. 

Dunbar,  C.  J. ,  and  Anders  and  Stiles,  JJ. ,  concur. 

Hoyt,  J.,  dissents. 
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James  A.  Moore  et  al.,  Appellants,  v.  D.  F.  Brownfield, 
Respondent. 

APPEAL  — NOTICE— WEIGHT    OP    EVIDENCE  —  STATUTE    OF    LIMITA- 
TIONS—PROSPECTIVE   EFFECT  — ADVERSE    POSSESSION. 

Where  notice  of  appeal  is  given  in  open  court  at  the  rendition 
of  judgment,  no  other  service  of  notice  is  necessary. 

The  verdict  of  a  jury  based  upon  conflicting  testimony  will  not 
be  set  aside  on  the  ground  of  the  insufficiency  of  the  evidence. 

Where  the  period  of  limitation  for  the  commencement  of  an  ac- 
tion is  reduced  by  statute  from  twenty  to  ten  years,  the  limitation 
does  not  begin  tp  run  as  to  accrued  actions  until  the  taking  effect 
of  the  later  law,  unless  the  legislative  intent  to  give  a  retroactive 
effect  to  the  law  clearly  appears. 

Actual,  uninterrupted  and  notorious  possession  under  a  claim  of 
right,  but  without  color  of  title,  is  sufficient  to  entitle  the  possessor 
to  the  benefit  of  the  statute  of  limitations,  and  such  possession  need 
not  be  adverse  as  to  all  the  world.  # 

Appeal  from  Superior  Court,  King  County. 

H  jR.  Clise,  and  Harold  Preston,  for  appellants. 
Isaac  M.  Hall,  and  Benson  dc  Morris,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Anders,  J. — The  respondent  moves  the  court  to  dismiss 
this  appeal  for  the  alleged  reasons  that  no  notice  of  appeal 
was  ever  given  in  this  action  as  required  by  law,  and  that 
one  of  the  parties  to  this  action  has  neither  given  nor  re- 
ceived notice  of  this  appeal.  But,  as  the  record  shows 
that  notice  of  appeal  was  given  by  plaintiffs  in  open  court, 
no  other  notice  or  service  was  necessary  (Code  Proa, 
§§1405,  1406),  and  the  motion  must,  therefore,  be  denied. 

This  is  an  action  to  recover  the  possession  of  a  small 
tract  of  land  situated  in  section  17,  township  25  north, 
range  4  east,  in  King  county,  and  lying  on  the  north  shore 
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of  Lake  Union,  and  in  front  of  a  portion  of  the  Christian 
Brownfield  homestead  claim,  of  which  the  appellants  are 
conceded  to  be  the  owners.  The  land  embraced  in  said 
homestead  claim  was  first  surveyed  by  the  United  States 
government  in  the  year  1855l  at  which  time  the  premises 
in  dispute  were  outside  of  the  boundary  then  fixed — the 
meander  line  of  the  lake  —  and  were  partially,  if  not 
wholly,  covered  with  water.  Since  that  time  the  water  of 
the  lake  has  become  so  much  lower  that  it  has  entirely  re- 
ceded from  the  land  in  controversy,  and  no  longer  covers 
any  part  thereof;  and  appellants  claim  title  to  the  same 
by  accretion,  or,  more  properly  speaking,  reliction.  The 
respondent  took  possession  of  a  portion  of  the  land  in  dis- 
pute on  August  2, 1879,  and  built  a  house  thereon  in  which 
he  has  ever  since  resided,  and  otherwise  improved  the 
same.  He  claims  that  the  land  then  settled  upon  and  im- 
proved by  him  was  an  island  and  a  portion  of  the  public 
domain,  upon  which  large  trees  were  growing,  and  that  it 
was  separated  from  the  premises  of  appellants  by  a  chan- 
nel from  forty  to  eighty  feet  wide  and  some  three  feet 
deep,  which,  by  the  recession  of  the  waters  of  the  lake,  has 
become  a  part  of  the  mainland,  and  that  he  is  entitled  to 
the  possession,  not  only  of  this  island,  but  of  the  interven- 
ing land  to  the  original  water  line,  by  reason  of  having 
held  the  same  adversely  to  everyone,  except  the  United 
States  and  the  State  of  Washington,  for  a  period  of  more 
than  ten  years. 

On  the  other  hand,  the  appellants  contend  that  no  such 
island  as  claimed  by  the  respondent  ever  existed,  and  at 
the  trial  they  introduced  several  witnesses  who  testified 
favorably  to  their  contention.  They  also  introduced  in 
evidence  a  plat  of  the  original  survey  of  this  township  by 
the  government  surveyors,  on  which  no  such  island  was 
shown  or  mentioned.  But  this  evidence,  except  as  to  the 
plat,  was  directly  contradicted  by  witnesses  for  the  re- 
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spondent,  and  we  are  therefore  unable  to  say  that  the 
evidence  upon  this  branch  of  the  case  is  insufficient  to 
justify  the  verdict. 

The  next  question  to  be  determined  is  whether  the  court 
erred  in  its  instructions  to  the  jury  with  reference  to  the 
statute  of  limitations.  Upon  this  subject  the  court  charged 
the  jury  as  follows: 

"The  court  further  instructs  you  that  if  you  find  from 
a  preponderance  of  the  evidence  in  this  case  that  D.  F. 
Brownfield,  the  defendant  in  this  case,  has  been  for  more 
than  ten  years  last  past  in  actual,  open,  notorious,  adverse 
possession  of  the  premises  in  question,  and  that  no  one  has 
asserted  any  right,  title  or  claim  to  the  property  until  the 
commencement  of  this  action,  and  that  the  commencement 
was  after  a  period  of  ten  years  of  such  uninterrupted, 
actual,  open  and  notorious  adverse  possession  by  the  de- 
fendant, then  the  plaintiff  in  this  case  cannot  recover." 

The  statute  in  force  when  the  respondent  took  posses- 
sion of  this  land  limited  the  time  within  which  actions  to 
recover  the  possession  of  real  estate  might  be  brought  to 
twenty  years.  But  in  the  year  1881  the  legislature  passed 
a  new  law  changing  the  time  to  ten  years.  See  Code  1881, 
§26. 

The  court  assumed,  and,  as  we  have  shown,  instructed 
the  jury  not  only  that  the  latter  statute  was  applicable  to 
plaintiff's  cause  of  action,  but  that  the  period  of  limitation 
therein  prescribed  began  to  run  at  the  time  when  the  de- 
fendant entered  into  possession  of  the  premises  in  contro- 
versy in  the  year  1879.  In  construing  the  statute  so  as  to 
give  it  a  retrospective  operation,  we  think  the  learned  trial 
court  committed  error. 

While  it  is  well  settled  that  limitation  laws  pertain  only 
to  the  remedy,  and  may  be  changed  at  the  pleasure  of  the 
legislature,  it  is  also  true  that  such  laws  will  not  be  given 
a  retroactive  effect  unless  it  appears  that  such  was  clearly 
the  legislative  intention.    And,  therefore,  in  Boer  v.  Choir, 
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32  Pac.  Rep.  776,  this  court,  following  the  decision  of  the 
supreme  court  of  the  United  States,  in  the  case  of  Sohn  v. 
Waterson,  17  Wall.  596,  where  a  similar  statute  was  con- 
strued, held,  that  while  this  ten-year  statute  took  effect 
upon  preexisting  rights  of  action  and  limited  them,  yet 
rights  already  accrued  were  not  barred  until  the  lapse  of 
the  full  statutory  period.  This  is  not  only  an  authoritative, 
but  also  a  reasonable  construction,  and  gives  to  the  statute 
a  uniform  application  in  all  cases  affected  by  it.  As  this 
action  was  commenced  within  ten  years  after  the  statute 
went  into  operation,  it  is  readily  perceived  that  the  instruc- 
tion given  to  the  jury  upon  the  question  of  limitation  was 
prejudicial  to  the  appellants.  The  appellants  are,  therefore, 
entitled  to  a  new  trial.  And  the  same  result  would  of  course 
follow  if  appellants'  contention  should  be  adopted,  namely, 
that  the  old  statute  only  is  applicable  to  this  case. 

The  objection  that  possession  without  color  of  title  can- 
not be  adverse  so  as  to  entitle  the  possessor  to  the  benefit 
of  the  statute  of  limitations  is  not  well  taken.  Actual,  un- 
interrupted and  notorious  possession  under  a  claim  of  right 
is  sufficient,  without  color  of  title,  and  such  possession  need 
not  be  adverse  to  all  the  world.  Mather  v.  Walsh,  107  Mo. 
121  (17  S.  W.  Rep.  755 ).  Although  possession  be  held  in 
subordination  to  the  title  of  the  United  States,  it  may  be 
adverse  to  one  claiming  the  land  as  against  the  possessor. 
Franca'ur  v.  N&iohovse,  43  Fed.  Rep.  236. 

The  judgment  is  reversed,  and  a  new  trial  granted. 

Dunbar,  C.  J.,  and  Hoyt,  Scott  and  Stiles,  JJ., 
concur. 
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[No.  885.    Decided  July  12, 1893.] 

Walter  Gregory,  Appellant,  v.  B.  H.  Dixon,  Re- 
spondent. 

CERTIORARI  —  WHEN   DOES   NOT   LIE  — DISMIS8AL   AFTER    ISSUANCE 

OF  WRIT. 

Where  a  person  aggrieved  by  the  action  of  a  county  school  su- 
perintendent in  establishing  a  new  school  district  fails  to  appeal  to 
the  board  of  county  commissioners,  as  provided  in  §784,  Gen.  Stat., 
he  cannot  invoke  the  remedy  of  certiorari  to  review  the  proceed- 
ings whereby  such  new  district  was  established. 

Although  a  writ  of  certiorari  may  have  been  issued,  it  may  be 
dismissed  without  a  hearing  when,  in  the  opinion  of  the  court,  it 
was  improvidently  issued. 

Appeal  from  Superior  Court,  Snohomish  County. 

Whitney  <£  Frame,  for  appellant. 
Hawks,  Hefner  cfe  Allen,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Anders,  J. — The  respondent,  who  was  the  county  su- 
perintendent of  schools  of  Snohomish  county,  by  virtue  of 
the  power  and  authority  vested  in  him  by  §  784  of  the 
General  Statutes,  made  an  order  establishing  a  new  school 
district  in  said  county,  known  as  school  district  No.  66, 
and  duly  certified  his  proceedings  in  that  matter  to  the 
county  commissioners  of  said  county.  The  appellant,  con- 
ceiving himself  injuriously  affected  by  the  action  of  the 
respondent,  applied  to  the  superior  court  of  the  county  for 
a  writ  of  cet%tiorari  to  review  the  proceedings  complained 
of,  alleging,  in  substance,  that  the  respondent  acted  therein 
arbitrarily,  wrongfully  and  without  jurisdiction,  and  that 
he  had  no  appeal  or  other  adequate  remedy  save  that  of 
certiorari.  The  writ  prayed  for  was  issued,  but  was  sub- 
sequently quashed  on  motion  of  the  respondent. 


GREGORY  v.  DIXON. 


Opinion  of  the  Court— Anders,  J.  [7  Wash. 

The  section  of  the  statute  above  referred  to  provides  that 
if  any  person  affected  by  the  formation  of  a  new  school 
district  shall  feel  aggrieved  by  the  action  of  the  county 
superintendent  he  may,  within  twenty  days  after  the  action 
complained  of,  appeal  to  the  board  of  county  commissioners 
of  his  county,  in  the  manner  therein  prescribed;  and  that 
the  county  commissioners  shall,  at  their  next  regular  meet- 
ing, hear  and  determine  said  appeal,  and  shall  have  power 
to  summon  witnesses,  and  their  action  shall  be  final.  The 
appellant  failed  and  neglected  to  avail  himself  of  this  plain 
provision  of  the  statute,  and  must,  therefore,  suffer  the 
consequences  of  such  failure.  The  mete  fact  that  it  is 
now  too  late  to  appeal  to  the  commissioners  can  give  him 
no  right  to  invoke  the  remedy  of  certiorari*  It  is  a  gen- 
eral rule  that  certiorari  will  not  lie  to  review  the  proceed- 
ings of  inferior  courts  or  officers  where  a  remedy  by  appeal, 
writ  of  error,  or  other  mode  of  review,  is  given  by  statute. 
Lewis  v.  Gilbert,  5  Wash.  534  (32  Pac.  Eep.  459);  3  Am. 
&  Eng.  Ency.  of  Law,  p.  64,  and  cases  cited;  Trustees  of 
Schools  v.  Shepherd,  139  111.  114  (28  N.  E.  Rep.  1073). 

In  the  case  last  cited  the  question  was  presented  whether 
the  record  of  the  proceedings  of  the  school  trustees  in  re- 
districting  the  township  could  be  reviewed  by  writ  of  cer- 
tiorari in  the  circuit  court  when  the  statute  provided  for 
an  appeal  in  such  cases  to  the  county  superintendent  of 
schools,  and  the  court  held  that  it  could  not.  That  case 
also  sustains  the  doctrine  announced  in  many  other  cases 
that  might  be  cited,  that  even  where  the  writ  has  issued, 
it  may  be  dismissed  without  a  hearing  when,  in  the  opinion 
of  the  court,  it  was  improvidently  issued. 

But  it  is  argued  by  the  learned  counsel  for  the  appellant 
that  inasmuch  as  the  superior  court  had  jurisdiction  to 
issue  the  writ,  and  inasmuch  as  personal  service  of  the  writ 
was  had  on  the  respondent,  the  court  had  therefore  no  right 
to  dismiss  the  proceeding  for  alleged  want  of  jurisdiction. 
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Jurisdiction  has  been  defined  to  be  the  power  to  hear  and 
determine  a  cause  or  matter  in  controversy.  2  Bouvier's 
Law  Diet;  Anderson's  Law  Diet,  title,  " Jurisdiction." 
While  there  can  be  no  doubt  that  the  superior  courts  of 
this  state  have  power  to  issue  writs  of  certiorari  generally, 
yet  it  does  not  follow  that  they  have  authority  to  issue 
such  writs  and  thereby  review  the  proceedings  of  inferior 
tribunals  in  all  cases.  If  it  be  shown  in  any  given  case 
that  the  party  complaining  has  no  legal  cause  for  resorting 
to  the  remedy  of  certiorari,  it  is  then  the  duty  of  the  court 
to  ref use  the  writ,  or  to  dismiss  it  if  it  has  been  already 
issued. 

We  think  the  court  committed  no  error  in  dismissing 
the  writ  in  this  instance,  and  the  judgment  is,  therefore, 
affirattd. 

Dunbar,  C.  J. ,  and  Scott,  Stiles  and  Hoyt,  JJ. ,  con- 
cur. 


[No.  971.    Decided  July  12, 1893.] 

Albert  R.  Helug,  Respondent,  v.  The  Cut  Council 
of  Puyallup  et  al.,  Appellants. 

STATUTES  — IN  PARI  MATERIA  —  EFFECT  OF  EMERGENCY  CLAUSE  — 
CITIES  OF  THIRD  CLASS  — TAXATION —  EQUALIZATION  BY  CITY 
COUNCIL  —  DIMINISHING  COMPENSATION. 

Where  two  conflicting  acts  upon  the  same  subject  matter  are 
passed  at  the  same  session  of  the  legislature,  and  their  conflict  is 
such  that  they  cannot  be  harmonized  and  stand  together,  and  one 
of  them  contains  an  emergency  clause  and  the  other  does  not,  that 
one  containing  the  emergency  clause  must  be  taken  to  overcome 
the  other. 

There  is  no  vested  right,  either  in  municipal  corporations  of  the 
third  and  fourth  class,  or  the  citizens  thereof,  to  have  property  as- 
sessed in  any  particular  way;  but  the  method  of  assessment  may  be 
changed  by  the  legislature  at  any  time. 
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The  city  council  in  a  city  of  the  third  class  has  no  power  to  act  in 
the  month  of  May  as  a  board  of  equalization  upon  the  assessment 
for  taxes  for  the  year  1893,  when  an  act  effective  March  9th  of  that 
year  has  amended  a  former  law  and  provided  for  the  assessment  in 
cities  of  that  class  by  the  county  assessor,  although  the  municipal 
assessment  may  have  been  initiated  by  the  city  assessor  prior  to  the 
taking  effect  of  such  amendment. 

The  law  requiring  the  city  council  in  cities  of  the  third  class  to 
sit  as  a  board  of  equalization,  for  which  they  may  receive  compen- 
sation, merely  imposes  a  special  duty  upon  the  council,  and  an  act 
relieving  them  of  that  duty  does  not  violate  the  constitutional  pro- 
hibition against  diminishing  the  compensation  of  a  public  officer 
during  his  term  of  office. 

Appeal  from  Superior  Court,  Pierce  County. 

Arthur  C  Dresbach,  for  appellants. 
Heilig  dk  Hartman,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Stiles,  J. — The  main  question  in  this  case  is,  whether 
the  members  of  the  city  council  of  Puyallup,  which  is  a 
city  of  the  third  class,  shall  be  paid  for  sitting  as  a  board 
of  equalization  in  the  month  of  May.  The  act  of  March  9, 
1893  (Laws,  p.  157),  amending  the  act  of  1890  providing 
for  the  organization  of  municipal  corporations  of  the  sec- 
ond, third  and  fourth  classes,  amended  §  133  of  the  act  of 
1890  (Laws,  p.  192)  by  imposing  upon  the  city  clerk  the 
duties  of  city  assessor  and  abolishing  the  office  of  city  as- 
sessor entirely.  Another  act  (Laws  1893,  p.  171),  ap- 
proved the  same  day,  provided  for  the  assessment  of 
property  in  cities  of  the  third  and  fourth  classes  by  the 
county  assessor.  The  first  of  these  two  acts  passed  the 
house  February  24th,  and  the  senate  March  2,  1893;  the 
latter  act  passed  the  house  March  3d,  and  the  senate  March 
8th.  The  former  act  was  without  an  emergency  clause, 
and  went  into  effect  June  7th;  the  latter  act  contained  an 
emergency  clause,  and  went  into  effect  immediately  upon 
its  approval  by  the  governor. 
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The  effect  of  the  latter  act  is,  that  the  council  could  not 
sit  as  a  board  of  equalization.  The  court  below,  taking 
the  view  that  the  second  act  should  prevail,  prohibited  the 
members  of  the  council  from  acting  as  such  board  of 
equalization,  and  receiving  pay  therefor.  We  agree  with 
this  disposition  of  the  case.  Whether  in  pursuance  of  the 
second  act  the  first  one  would  have  any  force  after  the  7th 
of  June,  might  be  a  question  for  discussion,  but  the  fact  is 
that  at  the  time  the  council  proposed  to  sit  as  a  board  of 
equalization  in  the  month  of  May  the  second  act  was  the 
law  of  the  state,  and  the  judgment  was  right.  But  we  are 
also  of  the  opinion  that  where  two  conflicting  acts  upon 
the  same  subject  matter  are  passed  at  the  same  session  of 
the  legislature,  and  their  conflict  is  such  that  they  cannot 
be  harmonized  and  stand  together,  and  one  of  them  con- 
tains an  emergency  clause  and  the  other  does  not,  that  one 
containing  the  emergency  clause  must  be  taken  to  over- 
come the  other.  The  simple  fact  of  there  being  an  emer- 
gency clause  would  tend  to  show  that  the  subject  matter 
of  the  act  was  more  clearly  and  pointedly  before  the  legis- 
lature than  the  subject  matter  of  the  other  act.  In  this 
case  the  second  act  has  the  additional  argument  in  its  favor 
that  it  was  actually  passed  by  both  houses  of  the  legislature 
after  the  first  one. 

A  number  of  other  points  are  made  in  the  brief  of  the 
appellants  against  the  validity  of  the  second  act,  all  of  which 
are  objections  to  the  power  of  the  legislature  to  interfere 
with  municipal  corporations  in  the  matter  of  assessing 
property  for  taxation.  But  we  are  of  the  opinion  that 
none  of  them  are  well  taken.  The  legislature,  by  the  new 
procedure,  does  not  assume  to  levy  taxes  upon  the  property 
of  citizens,  nor  to  require  municipal  corporations  to  do  so;  all 
that  it  does  is  to  provide  for  the  means  by  which  the  basis 
of  such  taxation  may  be  ascertained.  There  is  no  vested 
right,  either  in  the  corporation  or  in  the  citizen,  to  have 
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property  assessed  in  any  particular  way,  and  those  mat- 
ters, as  are  all  matters  pertaining  to  corporations  of  this 
class,  are  entirely  within  the  control  of  the  legislature. 

It  is  objected  that  the  second  act  embraces  more  than 
one  subject.  It  is  an  act  to  provide  for  the  assessment 
and  collection  of  taxes,  and  is  in  exact  accord  with  the 
great  mass  of  the  revenue  laws  which  are  passed  by  legisla- 
tures. To  have  enacted  a  complete  law  upon  the  subject, 
the  legislature  could  scarcely  have  done  less  than  it  has  in 
this  instance. 

It  is  also  claimed  that  this  act  should  be  considered  as 
prospective  only  in  its  operation,  and  that,  inasmuch  as 
under  the  old  law  the  assessor  might  have  completed  and 
returned  his  assessment  to  the  city  council  before  the  new 
law  went  into  force,  therefore  the  council  should  be  per- 
mitted to  complete  the  assessment,  and  that  taxes  for  this 
year  should  be  collected  upon  that  assessment.  But  this 
contention  cannot  be  sustained.  The  law  is  to  be  con- 
strued prospectively,  of  course,  unless  by  its  express  or 
clearly  implied  terms  it  is  to  have  a  retrospective  effect; 
but  the  law  having  gone  into  effect  March  9th  applied  to 
all  proceedings  relating  to  taxation  in  cities  of  the  third 
and  fourth  classes  subsequent  to  that  date.  Taxes  for  this 
year  will  be  based  upon  the  assessment  made  by  the  county 
assessor,  and  it  will  be  an  idle  and  useless  labor  for  a  city 
council  to  in  any  wise  consider  an  assessment  made  by  the 
city  assessor. 

The  further  point  is  made  that  by  this  new  act  the  city 
councilmen  are  deprived  of  the  only  compensation  which 
the  law  allows  to  be  paid  them  for  their  services,  inasmuch 
as  it  is  only  while  sitting  as  boards  of  equalization  that 
they  can  receive  any  pay.  The  constitution  provides  that 
the  compensation  of  a  public  officer  shall  not  be  increased 
or  diminished  during  his  term  of  office.  But  the  statute 
(Gen.  Stat.,  §  628)  does  not  give  the  members  of  the  coun- 
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cil  compensation  for  tbeir  services  while  acting  as  a  board 
of  equalization;  it  merely  excepts  that  service  from  the 
prohibition  against  receiving  any  compensation  at  all.  The 
right  to  receive  compensation  is  purely  permissive,  and  de- 
pends upon  their  own  action.  They  may  or  may  not  be 
paid  for  their  services  in  that  capacity.  Section  646,  re- 
quiring the  city  council  to  sit  as  a  board  of  equalization, 
is  a  law  which  imposes  a  special  duty  upon  the  council,  and 
when  its  members  are  relieved  from  the  duty,  they  no 
longer  have  either  a  legal  or  moral  right  to  pay  for  serv- 
ices. 

Judgment  affirmed. 

Dunbar,  C.  J.,  and  Hoyt,  Scott  and  Anders,  JJ., 
concur. 


[No.  827.    Decided  July  13, 1893.] 

George  L.  Hill,  Appellant,  v.  A.  B.  Young  and  Hulda 
A.  Young,  Respondents. 

APPEAL  —  CASE  DIVIDED  FOK  HEARING — STATEMENTS  CERTIFIED 
BY  TWO  JUDGES  — PARTITION  —  WHO  MAY  BRING  — PLEADING  — 
COMMUNITY  PROPERTY  — POWER  OF  HUSBAND  AFTER  DEATH  OF 
WIFE  — TITLE  OF  HEIR  WHEN   NO   ADMINISTRATION. 

Where  a  suit  is  begun  before  a  judge  having  charge  of  the  equity 
cases  arising  in  a  county,  and  during  its  progress  is  transferred  by 
him  to  another  judge  having  charge  of  the  jury  cases,  for  the  pur- 
pose of  submitting  certain  questions  of  fact  to  a  jury,  the  second 
judge  acquires  no  jurisdiction  of  the  suit,  and,  on  appeal,  the  only 
judge  authorized  to  certify  a  statement  of  facts  is  the  one  who 
originally  assumed  jurisdiction. 

In  this  state,  a  suit  for  partition  of  lands  may  be  maintained  by 
a  tenant  in  common  against  those  in  possession  under  an  adverse 
claim  of  title,  without  the  institution  of  a  prior  action  at  law  for 
the  trial  of  title. 

Where  it  appears  from  the  evidence  that  partition  of  land  can- 
not be  made  without  great  prejudice  to  the  owners,  a  sale  may  be 

3—7  WASH. 


34  HILL  v.  YOUNG. 


Opinion  of  the  Court— Stiles,  J.  [7  Wash. 

ordered  under  Code  Proc,  §584,  though  the  necessity  therefor  has 
not  been  alleged  in  the  complaint. 

Where  there  has  been  no  administration  upon  the  estate  of  a 
wife,  or  upon  the  community  property,  for  a  period  of  eight  years 
after  her  death,  her  husband  and  an  only  child  surviving  her,  the 
presumption  is  that  as  to  the  community  real  property  there  was 
no  necessity  for  administration,  and  that  the  right  of  the  child  to 
the  possession  of  his  share  in  the  community  real  estate  as  heir  of 
his  mother  is  complete. 

Upon  the  death  of  a  wife,  the  husband's  power  to  dispose  of 
community  realty,  although  acquired  under  the  act  of  1869,  ceased, 
and  the  property  became  vested  by  moieties  in  the  husband  and 
the  children. 

In  an  equity  case,  the  insufficiency  of  a  reply  is  immaterial, 
when  the  defendants  wholly  fail  to  substantiate  the  allegations  of 
.  their  answer. 

The  presumption  established  by  the  deed  to  a  husband  showing 
on  its  face  a  conveyance  of  land  in  1871,  for  a  valuable  considera- 
tion, that  the  land  was  community  property,  is  not  overthrown  by 
testimony  showing  that  the  property  owned  by  the  husband  in  1859, 
at  the  time  of  his  marriage,  had  undergone  frequent  exchanges, 
while  he  had  earned  other  money  outside  of  that  obtained  through 
the  use  of  such  separate  property,  no  account  being  kept  of  any 
moneys  made  in  any  transaction,  and  that  he  could  not  tell  from 
what  source  he  derived  the  money  paid  for  the  land  in  1871. 

Appeal  from  Superior  Court,  King  Coimty. 

Solon  T.  Williams,  for  appellant. 

Preston,  Alhertson  dc  Donworth,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Stiles,  J. — This  is  an  appeal  from  a  judgment  of  dis- 
missal rendered  in  a  partition  suit,  commenced  as  a  suit  in 
equity.  The  judge  sitting  for  the  hearing  of  equity  causes 
heard  the  testimony  of  the  parties  until  each  had  rested, 
and  then  finding  that  the  cause  involved  the  determination 
of  facts  concerning  the  title  which  were  proper  to  be  sub- 
mitted to  a  jury,  instead  of  calling  a  jury  himself,  made 
an  order  transferring  the  case  to  another  department  of 
the  same  court,  where  in  the  orderly  disposition  of  the 
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business  of  the  court  jury  eases  were  usually  heard.  In 
this  second  department  special  issues  covering  the  question 
whether  the  land  sought  to  be  partitioned  had  been  acquired 
by  the  grantor  of  the  respondent,  A.  B.  Young,  with  money 
which  was  his  separate  property,  or  with  money  which  was 
the  community  property  of  the  grantor  and  his  wife,  were 
submitted  to  a  jury  and  determined.  Upon  application  to 
each  of  the  judges  who  heard  the  case  for  judgment  upon 
the  special  findings,  each  declined  to  act,  upon  the  ground 
that  the  other  had  the  only  jurisdiction  in  that  matter,  and 
the  mandamus  case  of  State,  ex  rel.  Hill,  v.  Zichtenberg, 
4  Wash.  553  (30  Pac.  Rep.  659),  was  resorted  to  to  settle 
the  question.  In  obedience  to  the  writ  of  mandate,  the 
judge  of  the  equity  department  proceeded  to  a  final  deter- 
mination by  dismissing  the  action. 

Upon  this  appeal  from  that  judgment,  the  first  point 
made  is  by  the  respondents  upon  their  motion  to  strike  the 
statements  of  facts,  of  which  there  are  two.  Each  of  the 
judges  has  certified  to  a  statement  as  containing  all  the 
facts,  etc.,  in  the  case  before  him,  but,  of  course,  not  as 
containing  any  facts  occurring  before  his  associate,  and  the 
argument  made  in  favor  of  the  motion  is  two-edged,  for  it 
is  urged  that  inasmuch  as  neither  judge  has  certified  to  all 
the  facts,  there  is  no  complete  statement  certified  by  either, 
and  therefore  no  statement  upon  which  the  court  can  review 
the  case. 

Neither  party  took  the  position  exactly,  but  it  seems  to 
us  that  the  simplest  way  out  of  the  matter  will  be  to 
entirely  ignore  the  statement  concerning  the  jury  trial. 
There  was  but  one  legal  trial,  and  that  was  the  one  before 
the  equity  judge,  the  proceeding  taken  to  place  the  case  be- 
fore a  jury  having  been  entirely  irregular  and  unwarranted 
insofar  as  it  attempted  to  transfer  the  case  to  a  department 
presided  over  by  another  judge.  We  would  not  be  here 
understood  as  holding  that  the  judges,  in  counties  having 
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more  than  one  judge,  may  not  refer  the  entire  hearing  of 
a  case,  or  of  any  integral  part  of  a  case,  to  some  other 
judge.  But  there  can  be  no  propriety  in  sending  a  part 
of  a  trial  on  the  merits  into  another  department,  or  after 
the  trial  has  progressed,  in  sending  the  whole  case  to  some 
other  judge,  merely  because  there  are  found  to  be  questions 
which  might  better  be  submitted  to  a  jury.  In  this  in- 
stance the  case  had  been  fully  heard  and  submitted  for  final 
determination  of  the  question  of  title  before  the  order  to 
transfer  was  made  upon  the  court's  own  motion,  and  all 
benefit  of  the  hearing  was  threatened  to  be  lost,  which 
threat  was  so  far  realized  that  upon  the  jury  trial  the  most 
important  witness  had  gone  home  to  another  state,  whence 
he  refused  to  return.  Holding  these  views,  we  shall  sustain 
the  motion  to  strike  the  statement  of  the  jury  trial  and  re- 
tain the  other  as  the  statement  in  the  case. 

2.  The  complaint  shows  on  the  face  of  it  that  the  re- 
spondents had  been  since  1883  in  possession  of  the  land 
sought  to  be  partitioned  under  a  conveyance  of  the  whole 
tract  from  the  father  of  the  appellant,  who  claimed  a  half 
interest  as  sole  heir  of  his  mother,  deceased  in  1883  before 
the  conveyance.  These  facts,  respondents  claim,  precluded 
any  suit  for  partition  until  there  had  been  an  action  at  law 
to  try  title.  Our  statute,  Code  Proa,  §577,  provides: 
"When  several  persons  hold  and  are  in  possession  of  real 
property  as  tenants  in  common  "  there  may  be  a  partition, 
and  the  common  lawrule  is  well  settled  that  where  the 
party  seeking  partition  has  been  ousted  of  possession  by 
bis  alleged  tenant  in  common  under  a  claim  of  adverse  title 
to  the  whole  estate,  equity  will  not  determine  the  legal 
rights  of  the  parties.  Freeman  on  Cotenancy,  §  447. 

Where  the  pleadings  of  the  defendant  disclosed  the  ad- 
verse claim,  the  practice  was  to  stay  the  partition  proceed- 
ing until  the  plaintiff  got  his  judgment  for  possession  at 
law  {Brown  v.  Cranberry  Iron  cfe  Coal  Co. ,  40  Fed.  Rep. 
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849)';  but  where  the  complaint  itself  failed  to  allege  pos- 
session, or,  as  in  this  ease,  alleged  adverse  possession  in  the 
defendant,  naturally  a  dismissal  followed.  '  Such  has  been 
the  construction  under  statutes  having  the  same  language 
as  that  above  quoted.  Florence  v.  Hopkins,  46  N.  Y.  182. 
Freeman  on  Cotenancy.  §450,  however,  shows  that  the 
rule  has  been  to  the  contrary  in  Massachusetts  and  Maine, 
and  closes  thus: 

"In  truth,  the  limitations  attending  proceedings  in  par- 
tition are  constantly  weakening,  and  the  tendency  to  do 
full  and  complete  justice  to  the  parties  in  one  action  is  be- 
coming irresistible.  Wherever  the  question  has  recently 
arisen  as  a  new  question,  the  answer  to  which  the  courts 
were  free  to  give  without  consulting  decisions  made  at  an 
early  day  when  the  common  law  rules  were  more  potent 
than  at  present,  it  has  been  resolved  in  favor  of  taking 
jurisdiction  whenever  the  complainant  shows  himself  seized 
of  the  requisite  title,  whether  the  lands  sought  to  be  parti- 
tioned are  held  adversely  to  him  or  not." 

This  new  practice  has  long  been  in  vogue  in  California, 
where  Bollo  v.  Navarro,  33  Cal.  459,  and  Martin  v.  Walker, 
58  Cal.  590,  were  decided,  and  it  would  seem  to  be  the  only 
rational  practice  under  a  code,  especially  when  our  Code 
Proc,  §  583,  is  considered,  that  section  providing  as  fol- 
lows: 

"The  rights  of  the  several  parties,  plaintiffs  as  well  as 
defendants,  may  be  put  in  issue,  tried  and  determined  in 
such  suit." 

This  law  exists  in  California,  and  the  court,  in  Martin  v. 
Walker,  alludes  to  it  as  an  additional  reason  for  its  ruling 
confirming  many  preceding  cases  on  the  same  subject. 

3.  It  was  not  necessary  to  allege  that  there  was  neces- 
sity for  a  sale  in  lieu  of  partition,  or  that  partition  could 
not  be  made  without  great  prejudice  to  the  owners.  Code 
Proc.,  §  584,  provides  that,  if  such  a  state  of  facts  appears 
from  the  evidence,  without  allegations  in  the  complaint, 
a  sale  may  be  ordered. 
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4.  There  had  been  no  administration  of  the  estate  of 
Mrs.  Hill,  deceased.  We  hold,  however,  that  where  the 
wife  died  in  18S3,  leaving  an  only  child  and  her  husband 
surviving,  and  there  had  been  no  administration  upon  her 
estate,  or  upon  the  community  property,  there  was  a  clear 
presumption  in  1891  that  as  to  the  community  real  prop- 
erty there  was  no  necessity  for  administration,  and  that 
the  right  of  the  child  to  the  possession  of  his  share  in  the 
community  real  estate  as  heir  to  his  mother  was  complete. 
The  husband  alone  has  the  power  to  manage  and  control 
community  reat  property,  and  he  alone  can  incur  indebted- 
ness which  would  become  a  charge  upon  such  property,  ex- 
cept for  family  necessities.  These  are  his  debts,  and  to 
him  they  are  presented  for  payment.  Statutes  of  limitation 
will  run  against  them  while  he  lives  and  remains  in  the 
state;  and  after  so  long  a  time,  and  no  petition  for  ad- 
ministration having  ever  been  filed,  it  ought  to  be  presumed 
in  favor  of  the  child,  either  that  there  were  no  community 
debts,  or  that  they  have  been  paid  or  barred.  We  so  rule, 
in  full  view  of  Batch  v.  Smith,  4  Wash.  497  (30  Pac.  Rep. 
648). 

5.  The  land  in  controversy  was  acquired  in  1871,  being 
conveyed  to  the  husband  by  deed  of  purchase.  The  act 
of  1869,  "defining  the  rights  of  husband  and  wife,"  de- 
clared that  property  acquired  by  either  husband  or  wife, 
except  that  acquired  by  gift,  bequest,  devise  or  descent, 
should  be  "common  property."  Sec.  2.  It  also  provided 
that  the  husband  should  have  the  same  absolute  power  of 
disposal  of  the  common  property  as  he  had  of  his  separate 
estate.  Sec.  9.  Respondents  maintain  that  this  power  to 
dispose  was  a  vested  right  in  the  husband,  which  could  not 
be  taken  away  by  any  subsequent  statute.  But  it  is  not 
necessary  to  decide  this  point.  The  act  of  1869  having 
declared  certain  property  "common  property,"  did  not 
make  provision  for  the  disposal  of  such  property  upon  the 


HILL  v.  YOUNG.  39 


July,  1898.]         Opinion  of  the  Court  —  Stiles,  J. 

death  of  either  spouse,  as  was  done  by  later  laws  on  the 
same  subject;  but  we  think  that  without  anything  further 
than  was  contained*  in  that  act  the  courts  of  the  territory 
would  have  been  bound  to  administer  upon  such  property, 
after  the  death  of  husband  or  wife,  according  to  the  estab- 
lished rules  of  those  states  and  countries  where  common  or 
community  property  laws  had  existed.  The  first  and  cardi- 
nal of  such  rules  was  that  the  community  was  dissolved  by 
the  decease  of  either  spouse;  next,  the  right  of  disposal  in 
either  spouse  was  ended;  and,  third,  the  property  became 
vested  by  moieties  in  the  survivor  and  the  children.  There- 
fore, upon  the  death  of  Mrs.  Hill,  in  1883,  even  if  the  act 
of  1869  was  the  only  law  applicable  to  this  land,  the  right 
of  the  husband  to  dispose  of  the  whole  estate  terminated. 
And  it  may  be  further  stated  that  the  purchaser  in  this  in- 
stance knew  of  the  marriage  relation. which  existed  between 
his  grantor  and  Mrs.  Hill,  and  knew,  also,  that  the  appel- 
lant was  their  only  child. 

6.  Whatever  objections  may  have  been  well  founded  as 
against  the  sufficiency  of  the  reply  are  obviated  by  the  fact 
that  this  was  an  equity  cause,  and  that  upon  the  trial  the 
respondents  wholly  failed  to  substantiate  the  allegations  of 
their  answer,  which  they  claim  were  not  met  by  the  reply. 

7.  Appellant  produced  the  deed  to  his  father  which 
showed  on  its  face  a  conveyance  of  land  for  a  valuable 
consideration,  and  prima  facie  the  land  conveyed  was  com- 
mon property.  Yesler  v.  Hochstettler,  4  Wash.  349  (30 
Pac.  Rep.  398). 

The  burden,  then,  was  upon  respondents  -to  show  that 
the  money  paid  for  the  land  was  the  separate  property  of 
John  S.  Hill.  The  Hills  were  married  in  1859,  at  which 
time  the  husband  owned  one-third  of  a  small  steamboat, 
worth  about  $2,000.  In  1860  the  interest  in  the  steamer 
was  exchanged  for  50,000  feet  of  lumber,  worth  about 
$1,250.     The  lumber  was  sold,  and  $800  of  the  money 
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derived  therefrom  was  used  to  buy  a  farm  in  King  county. 
In  1866  the  farm  was  sold  for  a  cash  payment  of  $900  and 
a  credit,  which  was  never  collected.  This  $900  was  per- 
haps used  to  pay  a  part  of  the  cost  of  a  steamboat  called 
the  "Gem,"  the  whole  cost  of  which  was  between  $3,000 
and  $4,000.  The  testimony  of  Hill  as  to  where  he  got 
the  balance  of  the  money  paid  for  the  boat  was  that  uhe 
didn't  know;  he  expected  he  made  it  somewhere."  He 
owned  the  "Gem"  until  1872,  and  from  the  time  he 
bought  her,  about  1866,  until  1872,  he  operated  her  on 
Puget  Sound,  himself  acting  as  captain.  Over  and  above 
the  operating  expenses,  he  received  about  $100  a  month 
for  his  labor  and  the  earnings  of  the  boat,  and  he  testified 
that  the  money  he  paid  for  this  land  must  have  been  money 
acquired  from  his  use  and  operation  of  the  "Gem,"  as  he 
was  then  in  no  other  business.  But  again  he  said  that  in 
the  years  in  which  he  was  not  steamboating — 1860  to 
1866  —  he  made  money  right  along  in  other  business;  that 
he  never  kept  any  account  of  any  moneys  made  in  any 
transaction;  and  that  he  could  not  tell  whether  his  money 
came  from  his  steamer  or  whether  it  was  money  made  be- 
fore. 

Under  every  consideration  of  the  law,  such  a  state  of 
facts  left  it  entirely  uncertain  whether  the  property  which 
Captain  Hill  owned  before  marriage  had  anything  to  do 
with  earning  him  anything  in  1871,  and  the  presumption 
of  the  deed  was  undisturbed. 

Upon  the  whole  case,  therefore,  we  are  of  opinion  that 
the  court  err^d  in  dismissing  the  action,  and  that  the  cause 
should  be  remanded  for  an  interlocutory  judgment  estab- 
lishing appellant's  title  to  an  undivided  one-half  of  the  tract 
in  question,  and  his  right  of  possession  as  tenant  in  com- 
mon with  the  respondents,  and  for  further  proceedings  in 
the  matter  of  the  partition.     So  ordered. 

Hoyt,  Scott  and  Anders,  JJ.,  concur. 

Dunbar,  C.  J. ,  concurs  in  the  result. 
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John  W.  Kleeb,  Respondent,  v.  Frank   M.  Bard  and 
H.  C.  Patrick,  Appellants. 

PRACTICE  —  SUPPLEMENTAL  COMPLAINT  —  PLEADING  —  STATUTE  OF 
FRAUDS  —  SALE  OF  STANDING  TIMBER  —  PAROL  CONTRACT  FOR 
SALE  OF  LOGS  —  EXCESSIVE  JUDGMENT  —  WARRANTY. 

Where  an  action,  which  is  properly  one  of  equitable  cognizance, 
has  been  treated  by  all  parties  as  an  action  at  law  for  money,  it  is 
not  error  for  the  court  to  permit  the  tiling  of  a  supplemental  com- 
plaint asking  for  judgment  generally  against  the  defendants,  after 
their  action  has  put  it  out  of  plaintiff's  power  to  secure  equitable 
relief. 

An  allegation  in  a  complaint  that  plaintiff  was  the  owner  of  cer- 
tain property  at  the  date  he  contracted  to  sell  it  to  defendants  is 
immaterial  if  he  was  the  owner  and  able  to  make  delivery  of  the 
property  when  the  time  for  performance  arrived. 

An  executory  contract  for  the  sale  of  standing  timber  is  valid 
when  in  writing,  although  not  in  the  form  of  a  deed,  and  such  con- 
tract can  be  enforced  by  an  assignee. 

A  verbal  contract  by  the  owner  of  land,  whereby  he  agrees  to 
cut  all  the  cedar  timber  on  his  land  and  deliver  the  logs  for  a  cer- 
tain price  per  thousand  feet  at  the  mill  of  another  party,  is  a  con- 
tract respecting  the  sale  of  chattels,  and,  where  there  has  been 
part  performance  of  the  contract,  it  may  be  enforced  against  the 
owner,  though  not  in  writing. 

Where  a  party  contracted  to  sell  "all  the  cedar  timber  now  on 
sec.  27,"  without  any  qualification  or  reference  to  any  other  con- 
tract, and  had  title  to  but  400  of  the  640  acres  thereof,  a  judgment 
in  his  favor  for  the  value  of  all  the  timber  upon  such  section,  in  an 
action  to  recover  the  price  from  a  purchaser,  should  be  reduced  by 
an  amount  equal  to  the  value  of  the  timber  upon  240  acres. 

Where  a  contract  for  the  sale  of  saw  mill  engines  describes  them 
as  of  certain  horse  power,  and  there  is  no  covenant  of  warranty  to 
do  certain  work  in  the  contract,  or  representation  as  to  their  capa- 
bility, an  instruction  by  the  court,  in  an  action  for  damages  for 
breach  of  warranty,  that  if  the  engines  were  less  than  the  horse 
power  mentioned  in  the  contract  the  measure  of  damages  would 
be  the  difference  between  the  value  of  these  engines  and  such  en- 
gines as  the  contract  called  for,  is  not  prejudicial  to  the  party 
claiming  a  breach  of  warranty. 
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Appeal  from  Superior  Court,  Pierce  County. 

Town  <&  Likens,  for  appellants. 

Govnor  Teats,  and  Parsons,  Corell  A  Parsons,  for  re- 
spondent. 

The  opinion  of  the  court  was  delivered  by 

Stiles,  J. — 1.  The  appellants  now  complain  of  the  ac- 
tion of  the  superior  court  because  of  the  manner  in  which 
it  permitted  the  respondent  to  amend  his  complaint  under 
the  direction  of  this  court  in  Bard  v.  Kleeb,  1  Wash.  370 
(25  Pac.  Rep.  467).  The  new  complaint  showed  that  the 
property  covered  by  the  contract  had  been  delivered  to  the 
appellants,  and  had  been  by  them  resold  to  third  parties; 
that  a  tender  of  a  conveyance  in  writing  had  been  made  to 
them;  and  that  the  sum  unpaid  under  the  contract  had 
fallen  due  long  before  the  date  of  the  pleading.  All  of 
these  matters  could  have  been  covered  by  the  original  com- 
plaint, had  the  facts  now  stated  been  past  events,  and  the 
respondent  would  have  had  his  choice,  either  to  foreclose 
the  lien  agreed  to  be  given  to  him  through  a  mortgage,  or 
to  have  his  judgment  generally  against  the  appellants. 
The  latter  course  is  now  forced  upon  him,  since  the  appel- 
lants have  put  it  out  of  their  power  to  make  the  mortgage 
for  which  their  contract  called.  Moreover,  as  was  said  in 
the  former  decision,  all  parties  have  from  the  beginning 
treated  this  as  an  action  at  law  for  money,  and  not  as  an 
equity  case,  and  they  are  bound  by  their  action. 

2.  A  vast  amount  of  the  trouble  in  this  case  has  grown 
out  of  the  attempt  of  the  appellants  to  bind  the  respondent 
to  a  conclusion  of  law  unnecessarily  stated  in  his  com- 
plaint, viz.,  that  at  the  date  of  his  contract  he  was  the 
owner  and  possessor  of  certain  property,  the  subject  of  the 
contract.  But  even  if  taken  as  a  statement  of  fact,  rather 
than  law,  this  allegation  was  not  material.    Respondent,  on 
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the  8th  day  of  October,  1888,  contracted  that  on  the  20th 
day  of  that  month  he  would  convey  and  transfer  certain 
property  to  the  appellants,  but  it  was  nobody's  concern 
but  his  own  whether  at  that  time  he  owned  any  part  of  it 
or  not.  If,  when  the  time  came  for  the  performance  of 
the  agreement,  he  was  able  to  perform,  the  appellants  could 
not  complain. 

3.  The  next  complaint  is,  that  the  contract  called  for  the 
title  to  the  three  parcels  of  standing  timber  mentioned, 
which  was  not  forthcoming.  Against  this,  the  respondent 
contends  that  he  was  only  to  convey  his  right,  title  and 
interest,  whatever  it  was — substantially  a  quitclaim.  The 
materiality  of  this  contention  is,  that  the  owner  of  one  tract 
(Perry)  refused  to  permit  the  appellants  to  take  any  tim- 
ber under  the  agreement  made  with  respondent.  The  owner 
of  the  second  tract  (Guilliams)  delivered  a  portion  of  the 
logs  contracted  for,  and  then  refused  to  deliver  any  more, 
on  the  ground  that  his  contract  was  a  merely  verbal  one, 
which  he  could  break  at  his  pleasure;  and  the  third  tract 
(Morrill)  fell  240  acres  short.  The  contract  clearly  showed 
that  the  Perry  and  the  Guilliams  timber  was  not  under- 
taken to  be  sold  at  all,  but  that,  in  substance,  an  assignment 
of  the  rights  of  the  respondent  under  his  agreements  with 
the  two  landowners  was  to  be  made,  for  it  was  recited  that 
these  parcels  of  timber  were  to  be  " transferred  according 
to  the  contract  now  existing  between  me  and"  the  two 
owners,  and  the  appellants  bound  themselves  to  carry  out 
these  contracts.  As  to  the  Morrill  tract,  the  language  of 
the  contract  was  different,  being:  UA11  the  cedar  timber 
now  on  sec.  27,"  without  any  qualification  or  reference  to 
any  other  contract.  Respondent's  title  to  the  cedar  on  400 
acres  of  section  27  is  not,  however,  assailable,  for  at  all 
times  when  he  was  required  to  have  the  title  to  that  much 
of  it  he  had  it  by  deed  of  warranty,  and  no  showing  is 
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made  of  any  infirmity  in  this  deed  whereby  no  title  passed. 
As  to  the  Perry  tract,  conceding  that  an  executory  contract 
to  sell  standing  timber  to  be  cut  and  removed  by  the  pur- 
chaser is  a  contract  for  the  sale  of  an  interest  in  land,  and 
therefore  within  the  statute  of  frauds  (1  Warv.,  Vend.,  p. 
175;  Owens  v.  Lewis,  46  Ind.  488),  still  we  are  unable  to 
see  why  the  contract  which  respondent  held  from  the 
Perry s  did  not  meet  this  requirement.  True,  it  was  not  a 
deed,  but  it  is  not  necessary  that  a  contract  to  sell  land,  as 
such,  be  a  deed.  The  terms  of  this  instrument  showed  that 
it  was  intended  to  be  merely  a  license  to  occupy  the  land 
for  such  time  and  in  such  manner  as  should  be  required  to 
remove  the  merchantable  timber  therefrom,  with  the  right 
to  take  the  timber  at  fifty  cents  per  thousand  feet,  to  build 
and  operate  a  sawmill,  to  use  the  water  privileges  on  the 
land  in  connection  with  the  mill,  and  to  remove  the  mill 
after  the  timber  had  been  manufactured.  Neither  the  land, 
nor  any  interest  in  the  land  as  land,  was  contemplated;  but 
the  timber  was  the  principal  subject  matter  of  the  contract, 
to  which  all  the  other  uses  to  which  the  land  might  be  put 
were  incidents.  Nothing  in  this  contract  created  any  ex- 
clusive right  in  the  grantee  to  occupy  the  tract.  On  the 
contrary,  both  parties  to  it  might  have  been  exercising 
dominion  over  the  whole  of  it  at  the  same  time,  the  Perrys 
in  every  way  not  inconsistent  with  the  prosecution  of  the 
lumbering  business  by  the  respondent,  and  the  latter  in 
every  way  necessary  to  his  business.  These  considerations, 
it  seems  to  us,  take  such  cases  out  of  the  purview  of  Gen. 
Stat.,  §1422,  which  prescribes  that  conveyances  of  lands 
or  interests  therein  shall  be  by  deed.  Therefore,  although, 
when  the  appellants  proposed  to  go  on  with  the  Perry  con- 
tract, they  were  forbidden  to  enter  upon  the  land,  or  cut 
any  timber,  on  the  ground  that  their  contract  had  expired 
or  been  forfeited,  it  remained  that  it  had  not  expired  or 
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been  forfeited,  and  they  could  have  been  compelled  to  exe- 
cute it;  so  that  appellants  were  not  released  from  their 
agreement  with  respondent  by  any  such  acts  of  hostility. 

The  Guilliams  contract  was  an  entirely  different  matter. 
That  was  an  agreement  on  Guilliams'  part  to  cut  down  all 
the  cedar  timber  on  his  land,  and  deliver  the  logs  to  re- 
spondent at  his  mill,  at  $4.50  per  thousand  feet.  It  was  a 
merely  verbal  contract,  but  it  respected  the  sale  of  chattels 
only,  viz.,  logs;  and,  as  a  considerable  portion  of  the  con- 
tract to  sell  had  already  been  performed,  there  was  a  full 
compliance  with  the  statute  of  frauds  in  that  instance. 
Owens  v.  Lewis,  supra;  Smith  v.  Surman,  9  Barn.  &  C. 
561.  When  appellants  took  possession  of  the  mill  Guil- 
liams continued  to  deliver  logs  to  them  under  his  contract 
with  respondent,  and  then  refused  further  delivery  because 
his  contract  was  merely  a  verbal  one.  He  should  have 
been  required  to  go  on,  or  respond  in  damages.  But  in 
neither  the  Perry  nor  the  Guilliams  case  was  respondent 
at, fault.  He  sold  and  delivered  the  mills,  and  put  the  ap- 
pellants in  the  same  position  with  respect  to  his  contracts 
with  those  men  which  he  occupied.  Appellants,  without 
waiting  to  receive  a  conveyance  in  writing  (if  one  was 
necessary),  and  without  paying  the  cash  agreed  to  be  paid, 
took  possession,  and  in  every  way  put  themselves  in  the 
wrong  as  far  as  a  refusal  to  pay  the  price  agreed  upon  was 
concerned;  and,  finally,  they  sold  out  the  whole  property 
at  a  large  advance.  Such  property  as  they  took  they  must 
pay  for,  all  the  troubles  about  tenders  of  payment  on  the 
one  part  and  of  papers  on  the  other  having  been  obviated 
by  the  acceptance  of  the  property  by  the  appellants,  and 
their  going  into  possession. 

4.  The  contract  called  for  two  engines,  one  of  which 
was  described  as  a  portable  sawmill  engine,  of  eighteen  horse 
power,  and  the  sawmill,  etc.,  situated  at  a  certain  place; 
and  the  other  was  a  forty  horse  power  engine  and  boiler,  etc. , 
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at  another  place.  Appellants  counterclaimed  for  damages 
under  the  allegation  that  the  engines  were  of  only  ten  and 
eighteen  horse  power,  respectively,  and  that  the  respondent 
had  guarantied  them  to  be  of  the  larger  horse  power  men- 
tioned in  the  contract.  They  further  alleged  knowledge  on 
the  part  of  respondent  that  appellants  were  desiring  to  buy 
engines  for  certain  work,  which  could  not  be  done  unless  they 
had  eighteen  and  forty  horse  power,  respectively,  and  that  he 
represented  that  they  would  do  that  work.  Damages  were 
laid  at  $2,500;  but,  upon  the  trial,  there  was  an  entire 
failure  to  prove  any  representations  as  to  what  work  the 
engines  were  capable  of.  Much  testimony  was  introduced 
as  to  the  horse  power  of  each  engine,  and  it  was  so  contrar 
dictory  that  we  have  no  right  to  review  it,  as  the  weight 
of  it  was  entirely  for  the  jury.  The  terms  of  the  contract, 
however,  show  almost  conclusively  that  the  references  to 
horse  power  there  used  were  merely  descriptive  of  the  par- 
ticular machines  intended  to  be  sold.  Respondent  was  of- 
fering two  certain  engines,  located  at  certain  places,  not  two 
engines  of  eighteen  and  f orty  horse  power  generally.  Appel- 
lants had  seen  the  engines,  and  were  content  to  buy  them, 
and  any  warranty  of  their  capacity  must  have  been  in- 
cluded in  the  contract,  which  was  put  in  writing.  The 
charge  which  the  court  gave,  to  the  effect  that,  if  the  en-' 
gines  were  of  less  than  the  horse  power  mentioned  in  the 
contract,  the  measure  of  damages  would  be  the  difference 
between  the  value  of  these  engines  and  such  engines  as  the 
contract  called  for,  was  superfluous,  because  there  was  no 
evidence  of  any  such  value;  but  it  did  the  appellants  no 
injury,  since  their  theory,  viz.,  of  a  warranty  to  do  certain 
work,  was  entirely  unsupported,  either  in  the  way  of  rep- 
resentations or  by  covenant  in  the  contract. 

5.  What  has  gone  before  leads  to  an  affirmance  of  the 
judgment,  but  there  is  one  point  upon  which  there  should 
be  a  reversal,  unless  there  is  a  voluntary  reduction  by  the 
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respondent.  We  have  held  that  the  contract  called  for  a 
sale  of  all  of  the  timber  on  section  27,  and  that  this  item 
was  partially  fulfilled  by  the  transfer  or  offer  to  transfer 
the  Morrill  tract,  of  400  acres.  But  the  240  acres  remain- 
ing in  section  27  did  not  belong  to  respondent,  nor  did  he 
have  any  contract  in  reference  thereto.  Appellants  are 
.therefore  entitled  to  have  a  reduction  from  the  purchase 
price,  measured  by  the  value  of  the  timber  found  to  have 
been  upon  the  240  acres.  The  court  below  charged  the 
jury  upon  this  point,  but  it  would  appear  from  the  verdict, 
which  was  for  the  full  sum  demanded,  that  the  charge  was 
overlooked  or  disregarded.  The  undisputed  proof  was 
that  there  were  800,000  feet  of  timber  on  the  240  acres, 
and  that  it  was  worth  fifty  cents  a  thousand;  wherefore  ap- 
pellants will  be  entitled  to  a  reduction  of  $400  out  of  the 
judgment,  with  interest  thereon  at  8  per  cent,  per  annum 
from  October  20, 1 888.  And  unless  respondent  shall  within 
thirty  days  after  the  filing  of  this  decision  file  his  consent 
to  such  reduction,  the  judgment  will  be  reversed,  and  a 
new  trial  granted;  otherwise,  the  judgment,  as  modified, 
will  be  affirmed. 

The  errors  assigned  in  this  case  are,  in  an  appellate 
sense,  innumerable.  Those  we  have  noticed  cover  such  of 
them  as  are  material.  The  others  were  mostly  brought  into 
the  record  through  a  wide  departure  from  the  actual  issues 
involved. 

Dunbar,  C.  J. ,  and  Hoyt  and  Anders,  JJ. ,  concur. 
Scott,  J.,  concurs  in  the  result. 
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l86_617l  [No.  806.    Decided  July  15, 1893.] 

M.  McWilliams,  Respondent,  v.  The  Cascade  Fire  and 
Marine  Insurance  Company,  Appellant. 

FIRE  INSURANCE  —  ACTION  ON  POLICY  —  OWNERSHIP  OP  PROPERTY 
—  FRAUD  OF  ASSURED  —  CIRCUMSTANTIAL  EVIDENCE  —  INSTRUC- 
TIONS. 

Where  a  policy  of  insurance  provides  that  the  entire  policy  shall 
be  void  if  the  interest  of  the  insured  in  the  property  covered  by  it 
is  other  than  unconditional  and  sole  ownership,  there  can  be  no  re- 
covery for  Iosb  when  one  of  the  articles  insured  is  held  under  a  con- 
tract of  conditional  sale  by  the  daughter  of  the  assured,  although 
the  assured  may  have  an  insurable  interest  therein. 

In  an  action  upon  a  fire  insurance  policy  where  one  of  the  de- 
fenses interposed  is  that  the  plaintiff  fraudulently  caused  the  prop- 
erty to  be  burned  for  the  purpose  of  securing  the  amount  of  the 
insurance  named  in  the  policy,  and  the  only  evidence  tending  to 
sustain  the  issue  was  circumstantial,  it  is  error  for  the  court  to  re- 
fuse to  instruct  that  the  fraud  charged  may  be  inferred  by  strong 
presumptive  circumstances. 

Appeal  from  Superior*  Court,  King  County. 

Huglies,  Hastings  &  Stedman,  for  appellant. 
Stratton,  Lewis  cfe  Gilman,  for  respondent. 

The  opinion  of  the  court  was  delivered  by  • 

Anders,  J. — This  is  an  action  upon  two  fire  insurance 
policies  issued  by  the  appellant  to  the  respondent.  By  the 
first  policy,  the  appellant,  in  consideration  of  $23.75  to  it 
paid,  insured,  for  a  period  of  one  year  from  and  after  May 
6,  1891,  certain  described  property,  while  contained  in  the 
saloon  of  the  respondent  in  the  town  of  Oilman,  Wash., 
to  an  amount  not  exceeding  $500,  being  $300  on  her  stock 
of  wines,  liquors  and  cigars,  and  $200  on  her  bar  and  bar' 
fixtures,  pictures,  tables  and  chairs.  By  the  terms  of  the 
second  policy,  the  appellant,  for  the  sum  of  $42.75,  stipu- 
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lated  to  insure,  for  the  period  of  one  year  from  and  after 
May  18,  1891,  certain  other  property  of  the  respondent, 
while  contained  in  the  building  where  then  located,  to  an 
amount  hot  exceeding  $900,  apportioned  and  distributed 
as  follows:  $125  on  her  beds  and  bedding;  $350  on  her 
household  and  kitchen  furniture,  useful  and  ornamental; 
$125  on  her  carpets,  rugs  and  curtains,  and  $300  on  her 
piano.  On  August  10,  1891,  the  property  covered  by 
both  policies  was  totally  destroyed  by  fire.  Proof  of  loss 
was  made  in  due  form,  and  within  the  time  prescribed  in 
the  policies.  Payment  was  subsequently  demanded  and 
refused,  whereupon  this  action  was  instituted. 

In  each  of  the  policies  sued  on,  it  is  stipulated  that — 

"This  entire  policy  shall -be  void  if  the  insured  has  con- 
cealed or  misrepresented,  in  writing  or  otherwise,  any 
material  fact  or  circumstance  concerning  this  insurance  or 
the  subject  thereof;  or  if  the  interest  of  the  assured  in  the 
property  be  not  truly  stated  herein;  or  in  case  of  any 
fraud  or  false  swearing  by  the  insured  touching  any  mat- 
ter relating  to  this  insurance  or  the  subject  thereof,  whether 
before  or  after  a  loss;"  and  also  that  "this  entire  policy, 
unless  otherwise  provided  by  agreement  indorsed  hereon 
or  added  hereto,  shall  be  void  ...  if  the  interest  of 
the  insured  be  other  than  unconditional  and  sole  owner- 
ship.' ' 

It  was  shown  at  the  trial  that  the  respondent  was  not  the 
sole  and  unconditional  owner  of  the  piano  covered  by  the 
policy  mentioned  in  the  second  cause  of  action,  but  that  the 
same  was  held  under  a  contract  of  conditional  sale,  in  the 
name  of  her  daughter,  Carrie  McWilliams,  which  contract 
was  in  writing,  and  expressly  stipulated  that  the  title 
should  not  pass  from  the  seller  until  full  payment  of  the 
purchase  price  and  interest  should  be  made.  The  price  to 
be  paid  for  the  piano  was  $325,  of  which  the  respondent 
had  paid  but  about  $120  at  the  time  of  the  fire.  The  con- 
tract of  sale  also  provided  that  the  piano  should  be  kept 
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50        McWILLIAMS  v.  CASCADE  FIRE,  ETC.,  INS.  CO. 

Opinion  of  the  Court— Anders,  J.  [7  Wash. 

insured  for  a  sum  at  least  equal  to  the  amount  of  the  un- 
paid purchase  price,  for  the  benefit  of  the  sellers,  and  that 
the  purchaser  should  pay  all  loss  or  damage  to  said  piano 
by  reason  of  fire,  or  from  any  other  cause,  not  exceeding 
the  amount  remaining  unpaid.  Under  this  state  of  facts, 
the  appellant  contends  that  it  is  not  liable  under  the  condi- 
tions of  the  policy  including  the  piano,  either  for  the  loss 
of  the  piano  or  any  other  property  covered  by  that  policy, 
and  that  the  court  committed  error  in  refusing  to  so  in- 
struct the  jury.  On  the  other  hand,  the  learned  counsel  for 
the  respondent  insist — (1)  That  inasmuch  as  the  respond- 
ent had  an  insurable  interest  in  the  piano,  and  was  bound 
to  pay  the  entire  purchase  price  according  to  the  terms  of 
the  contract  of  purchase,  even  although  it  was  destroyed 
before  the  payment  was  completed,  the  contract  of  insur- 
ance was  not  violated,  and  she  is  entitled  to  recover  the 
entire  amount  of  the  insurance;  and  (2),  that,  even  if  the 
respondent's  interest  in  the  piano  was  not  such  as  to  satisfy 
the  condition  set  forth  in  the  policy,  yet  the  entire  policy 
was  not  rendered  void  for  that  reason,  but  only  that  por- 
tion thereof  concerning  the  piano,  and  that  the  respondent 
was  entitled  to  recover  for  the  remainder  of  the  property 
destroyed. 

We  entertain  no  doubt  that  the  respondent  had  an  in- 
surable interest  in  the  piano,  but  the  question  is,  was  her 
interest  the  interest  which  the  company  insured?  Her 
right  of  recovery  must,  of  course,  depend  upon  the  terms 
of  the  contract  as  set  forth  in  the  policy,  for  it  was  upon 
those  terms  only  that  the  appellant  undertook  to  insure 
her  against  loss.  The  respondent  has  asserted  the  validity 
of  the  contract  by  suing  upon  it,  and,  therefore,  its  effect 
is  the  only  question  for  consideration;  and  if  the  condi- 
tions contained  in  the  policy,  when  fairly  construed,  pre- 
clude a  recovery  thereon,  then  the  respondent  can  have  no 
just  cause  of  complaint.      Upon  the  question  whether  an 
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insurance  policy,  such  as  the  one  now  before  us,  is  an  en- 
tire or  a  severable  contract,  there  is  a  marked  conflict  in 
the  authorities,  many  of  them  holding  that  such  a  policy 
is  a  joint  and  inseparable  insurance  of  the  whole  property 
therein  mentioned,  while  many  others  hold  that  such  a 
policy  is  a  several  insurance  of  each  item  or  class  of  prop- 
erty therein  named,  and  may  be  valid  as  to  a  portion  of 
the  property  mentioned,  though  void  as  to  the  residue. 
Many  cases  have  been  cited  by  the  respective  counsel  sus- 
taining each  of  these  views,  but  we  will  not  now  undertake 
to  review  them  in  detail.  They  are  nearly  all  referred  to 
in  Phenix  Insurance  Co.  v.  Pickel,  119  Ind.  155  (21  N.  K. 
Rep.  546 ),  in  which  case  the  court  deduced  the  rule  from 
the  authorities  cited  that,  where  the  property  is  so  situated 
that  the  risk  on  one  item  cannot  be  affected  without  affect- 
ing the  risk  on  other  items,  the  policy  should  be  regarded 
as  entire  and  indivisible;  but  where  the  property  is  so  situ- 
ated that  the  risk  on  each  item  is  separate  and  distinct 
from  the  others,  so  that  what  affects  the  risk  on  one  item 
does  not  affect  the  risk  on  the  others,  the  policy  should  be 
regarded  as  severable  and  divisible.  If  it  be  conceded 
that  it  is  possible  to  formulate  a  rule  on  this  subject  by 
which  all  cases  should  be  governed,  the  one  there  enunci- 
ated is  perhaps  as  nearly  correct  and  just  as  any  that  could 
be  suggested,  and,  if  applied  to  the  case  in  hand,  will  nec- 
essarily lead  us  to  the  conclusion  that  the  policy  now  under 
consideration  is  entire  and  indivisible,  and,  being  void  as 
to  the  piano,  is  void  altogether.  The  property  covered  by 
this  policy  was  all  situated  in  the  same  building,  and, 
therefore,  all  subject  to  the  same  risk,  and  whatever  af- 
fected the  risk  on  one  item  or  class  affected  the  risk  upon 
the  others  also. 

But  we  think  the  contract  in  this  case  was  entire  for  an- 
other and  more  cogent  reason  than  the  one  above  set  forth, 
namely,  that  its  language  is  susceptible  of  no  other  reason- 
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able  construction.  It  was  plainly  provided  therein  that 
the  entire  policy  should  be  void  if  the  interest  of  the  as- 
sured in  the  property  was  other  than  sole  and  uncondi- 
tional ownership.  It  was  the  sole  and  unconditional 
interest  in  the  property  that  the  appellant  undertook,  for 
a  stipulated  compensation,  to  insure,  not  any  interest 
therein  that  the  respondent  might  have.  Her  interest,  as 
we  have  said,  was  an  insurable  one,  but  it  was  a  condi- 
tional interest,  and  therefore  not  included  in  the  contract 
of  insurance.  Geiss  v.  Franklin  Insurance  Co.,  123  Ind. 
172  (24  N.  E.  Rep.  99);  Westchester  Fire  Insurance  Co. 
v.  Weaver,  70  Md.  536  (17  Atl.  Rep.  401).  The  respond- 
ent accepted  this  policy  with  all  its  provisions  and  condi- 
tions, and  it  would  be  neither  reasonable  nor  equitable  to 
permit  her,  after  she  has  violated  one  of  its  conditions  as 
to  a  part  of  the  risk,  to  now  assert  that  this  condition  only 
affected  that  particular  portion  of  the  risk  to  which  the 
breach  related.  Wood,  Fire  Ins.,  §  165.  To  hold  the  appel- 
lant liable  upon  this  policy  would  be  to  impose  upon  it  an 
obligation  which  it  never  agreed  to  assume,  and  would  be 
equivalent  to  making  a  contract  for  the  parties  different 
from  that  which  they  themselves  made,  and  then  enforcing 
it  against  one  of  them  for  the  benefit  of  the  other.  This 
the  court  must  decline  to  do.  Insurance  companies,  like 
private  individijals,  have  a  perfect  right  to  make  such  con- 
tracts in  relation  to  their  business  affairs  as  will  best 
subserve  their  own  interests;  and  contracts  with  such  com- 
panies, when  voluntarily  and  freely  entered  into,  are 
equally  binding  upon  both  the  assured  and  the  insurer, 
and,  if  they  are  violated  by  the  former,  the  latter  is  thereby 
released  from  all  obligations  thereunder. 

One  of  the  defenses  interposed  by  the  defendant  to  each 
of  the  causes  of  action  set  forth  in  the  complaint  was,  that 
the  plaintiff,  for  the  purpose  of  securing  the  amount  of 
the  insurance  named  in  the  policies,  unlawfully  and  fraud- 
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ulently  caused  and  procured  the  property  to  be  burned. 
No  direct  and  positive  evidence  was  introduced  to  establish 
this  defense,  but  certain  facts  and  circumstances  were 
shown  tending,  to  some  extent,  to  sustain  it.  The  court 
charged  the  jury  generally  to  the  effect  that  the  plaintiff 
could  not  recover  if  she  caused  or  procured  or  assented  to 
the  destruction  of  the  insured  property  by  fire,  but  refused 
to  charge  them,  as  requested  by  the  defendant,  "that  fraud 
may  be  proved  by  circumstantial  evidence,  as  well  as  posi- 
tive proof.  When  fraud  is  charged,  as  is  done  in  this 
case,  express  proof  is  not  required;  it  may  be  inferred  by 
strong  presumptive  circumstances."  The  court  also  re- 
fused to  give  the  following  instruction: 

"No.  13.  Whenever  fraudulent  acts  are  either  done  or 
attempted,  the  parties  guilty  thereof  usually  conceal  their 
acts,  and  the  direct  and  positive  proofs  thereof  rest  wholly 
in  the  breasts  of  the  guilty  parties.  In  such  cases,  there- 
fore, the  usual  and  ordinary  proof  by  which  such  frauds, 
if  fraudulent  acts  be  attempted  or  done,  are  establisfied, 
are  the  facts  and  circumstances  surrounding  the  transac- 
tions. Such  facts  and  circumstances,  in  order  to  be  suffi- 
cient to  establish  the  fraudulent  act  or  interest  in  issue  in 
any  given  case,  must  be  such  as  will  convince  the  mind  of 
an  ordinarily  prudent  person  that  the  party  charged  is 
guilty  of  such  fraud,  and  such  as  is  not  susceptible  of  any 
natural  and  reasonable  explanation  consistent  with  the  hon- 
esty and  integrity  of  such  person  in  respect  to  the  matters 
in  issue." 

These  requests  were  pertinent  to  the  evidence  and  to  the 
issue  raised  by  the  pleadings,  and  substantially  embodied 
the  law  concerning  the  effect  to  be  given  to  circumstantial 
evidence  where  fraud  is  attempted  to  be  proved.  2  Thomp. , 
Trials,  §  1978;  Lawson,  Pres.  Ev.,  p.  100;  Kempner  v. 
Churchill,  8  Wall.  369.  And  we  think  they  should  have 
been  given,  either  in  substance  or  as  requested,  in  order  to 
aid  the  jury  in  determining  a  controverted  question  which 
they  were  required  to  pass  upon  in  arriving  at  their  verdict. 


54  '   STATE,  EX  BEL.  MORSE,  v.  FORREST. 


7  54 

8  617 
83*1079 
36*688 


Opinion  of  the  Court  — Dunbar,  C.J.  [7  Wash. 

Other  alleged  errors  are  relied  on  by  the  appellant  as 
grounds  for  reversing  the  judgment  appealed  from,  but,  as 
the  same  questions  are  not  likely  to  arise  upon  another 
trial,  it  is  neither  necessary  nor  profitable  to  discuss  them 
at  this  time.  The  judgment  is  reversed,  and  the  cause  re- 
manded for  a  new  trial,  in  accordance  with  this  opinion. 

Scott,  Stiles  and  Hoyt,  JJ.,  concur. 

Dunbar,  C.  J.,  dissents. 


[  No.  998.    Decided  July  18, 1893.] 

The  State  of  Washington,  on  the  relation  of  Samuel 
G.  Morse,  Appellant,  v.  William  T.  Forrest  et  al., 

Respondents. 

TIDE    LANDS  — LOCAL    BOARDS    OF   APPRAISERS  — NOT    SUPERSEDED 
BY   STATE  LAND  COMMISSION. 

The  sections  of  the  act  of  March  26,  1890,  providing  for  local 
boards  of  appraisers,  and  defining  their  duties  in  relation  to  tide 
lands,  are  not  repealed  or  affected  by  the  provisions  of  the  "act  to 
provide  for  the  creation  of  a  state  board  of  land  commissioners  for 
the  management  and  disposition  of  the  public  lands  of  the  state," 
etc.,  approved  March  15,  1893. 

Appeal  from  Superior  Courts  Thurston  County. 

Allen  Weir,  for  appellant. 

John  W.  Corson,  and  Crowley  &  Sullivan,  for  respond- 
ents. 

The  opinion  of  the  court  was  delivered  by 

Dunbar,  C.  J.  —  This  cause  arises  out  of  an  alleged  con- 
flict between  the  provisions  of  "An  act  for  the  appraising 
and  disposing  of  the  tide  and  shore  lands  belonging  to  the 
State  of  Washington,"  approved  March  26,  1890  (p.  431, 
Laws  1889-90),  and  "An  act  to  provide  for  the  creation 
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of  a  state  board  of  land  commissioners  for  the  management 
and  disposition  of  the  public  lands  of  the  state,  making 
appropriations  therefor,  and  declaring  an  emergency,"  ap- 
proved March  15,  1893  ( p.  386,  Laws  1893).  The  conten- 
tion of  the  respondents  is  that  so  much  of  the  act  of  March 
26,  1890,  as  conflicts  with  the  provisions  of  the  act  of 
March  15,  1893,  is  repealed,  and  that  sections  3,  5  and  6 
of  the  act  of  March  26,  1890,  providing  for  local  boards 
of  appraisers,  and  defining  their  duties  in  relation  to  tide 
lands,  are  inconsistent  with  the  provisions  of  the  act  of 
March  15,  1893;  or,  in  other  words,  their  contention  is 
that  the  local  board  of  appraisers  provided  for  in  section  3 
of  the  act  of  1890  is  abolished,  and  that  the  official  duties 
of  that  board  devolve  upon  the  board  of  state  land  com- 
missioners by  virtue  of  the  provisions  of  the  act  of  March 
15,  1893.  The  act  is  rambling,  and  the  provisions  are  dis- 
jointed and  somewhat  incongruous,  which  makes  it  a  diffi- 
cult law  to  construe;  but  while  there  are  some  provisions 
in  the  act  which,  if  construed  alone,  might  probably  give 
color  to  respondents'  contention,' yet,  construing  all  of  the 
provisions  together,  such  contention  plainly  cannot  be 
maintained.  For  instance,  while  the  first  part  of  section  5 
provides  in  general  terms  that  the  board  of  state  land  com- 
missioners shall  have  full  supervision  and  control  under 
the  law  of  all  public  lands,  including  tide  lands,  etc.,  yet 
its  powers  are  specially  defined  in  the  subsequent  portion 
of  the  section,  as  follows: 

"And  that  the  said  board  shall,  from  the  date  of  its  as- 
sumption of  official  duties,  possess  and  exercise  over  all 
such  lands  and  areas  all  the  authority,  power  and  func- 
tions, and  shall  perform  all  the  duties,  which  the  state  land 
commission,  the  state  school  land  commission  and  the  state 
board  of  equalization  and  appeal  for  the  appraisement  of 
tide  and  shore  lands,  respectively,  had  and  exercised,  and 
which  by  law  heretofore  devolved  upon  and  were  the  func- 
tions which  they  performed;  and  the  said  board  of  state 
land  commissioners  is  hereby  constituted  their  successor." 
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Here  we  find  the  powers  and  functions  which  are  specially 
conferred  upon  this  new  commission,  viz.,  the  powers  and 
functions  that  were  conferred  upon  these  three  old  state 
commissions.  If  it  had  been  the  intention  of  the  legisla- 
ture to  include  in  the  list  the  local  boards  of  county  ap- 
praisers, it  would  doubtless  have  included  them  in  the 
enumeration,  and,  as  proof  that  there  was  no  accidental 
failure  or  omission  to  enumerate  a  board  whose  powers 
and  functions  were  to  be  abolished  by  the  new  commission, 
the  statute  repeats  the  enumeration  in  the  following  lan- 
guage: 

uAnd  all  the  provisions  of  law  heretofore  applicable  to 
the  said  state  land  commission,  state  school  land  commis- 
sion and  state  board  of  equalization  and  appeal,  shall,  so 
far  as  consistent  with  this  act,  be  deemed,  and  is  hereby 
made  applicable  to  the  said  board  of  state  land  commission- 
ers hereby  created." 

And,  as  if  this  delegation  of  power  was  not  sufficiently 
definite,  the  legislature  proceeded  to  provide  for  the  trans- 
fer of  this  power  as  follows: 

"That  as  soon  as  the  said  board  assumes  its  official  func- 
tions, the  said  'state  land  commission,'  the  said  'school  land 
commission, '  and  that  the  said  '  state  board  of  equalization 
and  appeal '  shall,  on  demand,  forthwith  hand  over  to  the 
said  board  of  state  land  commissioners  all  books,  records, 
abstracts,  maps,  plats,  papers,  accounts,  implements,  furni- 
ture, and  all  other  state  property  in  their  possession  or  un- 
der their  control,  respectively,  as  well,  also,  as  that  in  the 
office  of  the  late  harbor  line  commission;  and  that  the  said 
'state  land  commission, '  the  'state  school  land  commission' 
and  the  said  'state  board  of  equalization  and  appeal'  shall 
thereupon  and  thenceforth  cease  to  exist." 

There  is  no  mention  made  anywhere  in  the  act  of  the 
assumption  by  the  new  commission  of  the  powers  and 
functions  of  the  local  boards  of  appraisers.  There  is  no 
provision  for  them  to  turn  over  to  the  new  commission 
their  records,  plats,  papers,  or  furniture  of  any  kind;  no 
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legislative  announcement  that  they  shall  cease  to  exist. 
Under  any  known  rule  of  construction  of  statutes,  the  con- 
clusion is  irresistible  that  the  legislature  did  not  intend  to 
merge  the  local  appraisers  into  the  land  commission,  or  in 
any  manner  interfere  with  their  functions  or  powers.  It 
has  not  said  so  in  terms,  nor  by  any  reasonable  implica- 
tion; but  it  does  plainly  appear  to  us  that  the  intention  of 
the  legislature  was  to  unify  these  three  state  commissions 
enumerated,  under  the  name  of  ' « the  board  of  state  land 
commissioners." 

The  difficulty  in  construing  this  act  arises  from  the  fact 
that  many  of  the  sections  which  were  evidently  intended 
to  apply  only  to  granted  lands,  and  cannot  logically  apply 
to  tide  lands,  are  not  distinguished  in  their  application  by 
the  act.  Thus,  it  seems  plain  to  us  that  section  28  (even 
if  it  be  conceded  that  the  legislature  has  power  to  nullify 
that  which  has  been  done  with  the  sanction  of  law)  has  no 
application  to  tide  lands,  but  that  the  appraisement  men- 
tioned refers  to  school  lands.  This  plainly  appears  from 
the  proviso  to  the  section,  as  it  is  evidently  an  appraise- 
ment of  the  county  commissioners  which  was  referred  to, 
and  many  of  the  preceding  sections  evidently  have  no 
reference  to  tide  lands. 

Without  specially  reviewing  each  section,  we  are  satis- 
fied that  the  act  of  March  26,  1890,  providing  for  the  ap- 
pointment of  a  board  of  appraisers  of  tide  lands,  and 
specifying  the  duties,  has  not  been  repealed;  and,  as  it  is 
conceded  that  the  relator  would  be  entitled  to  the  relief 
prayed  for  if  such  act  is  sustained,  the  judgment  is  re- 
versed, and  the  cause  remanded  to  the  lower  court,  with 
instructions  to  issue  the  peremptory  writ  of  mandamus 
prayed  for. 

Anders,  Hoyt,  Stiles  and  Scott,  JJ.,  concur. 


58  CURTIS  v.  JANZEN. 


Opinion  of  the  Court— Dunbar,  C.J.  [7  Wash. 


[No.  800.    Decided  July  21, 1893. J 

Charles  M.  Curtis,  Respondent,  v.  John  Janzen,  De- 
fendant, and  Henrietta  Janzen,  Appellant 

EQUITABLE   LIEN— DEPOSIT  OF  DEED   AS  SECURITY —  ESTOPPEL. 

The  deposit  of  a  contract  for  a  deed  by  a  purchaser  of  land  as 
security  for  the  payment  of  a  promissory  note  creates,  as  be  twee  u 
the  parties  to  the  security  contract,  an  equitable  lien  which  may  be 
enforced  against  the  land  after  its  conveyance  to  the  purchaser. 

Where  a  wife  constitutes  her  husband  her  agent  for  the  purchase 
of  land,  which  is  her  separate  property,  and  he  takes  the  contract 
for  the  land  in  his  name,  borrowing  money  to  apply  in  payment 
therefor,  and  depositing  the  contract  as  security  for  its  payment, 
the  wife  is  estopped  to  deny  the  equitable  lien  created  by  the  de- 
posit of  the  contract,  when  she  and  her  husband  obtain  possession 
of  the  contract  by  fraud  and  procure  a  deed  to  the  land  in  her 
name. 

Appeal  from  Superior  Court,  Whatcom  County. 

Hughes  &  Rice,  and  G.  V.  Alexander,  for  appellant. 
/.  i\r.  'Maxwell^  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Dunbar,  C.  J. — John  Janzen  made  and  delivered  his 
promissory  note  to  Charles  M.  Curtis,  the  respondent,  for 
the  sum  of  $324.75,  and  deposited  with  the  agent  of  Cur- 
tis, as  security  for  the  payment  of  said  note,  a  certain  con- 
tract theretofore  entered  into  between  the  said  John  Janzen 
and  the  Fairhaven  Land  Company,  for  the  purchase  by 
him,  the  said  John  Janzen,  from  the  said  company,  of  cer- 
tain lots  of  land  situated  in  the  city  of  Fairhaven,  Wash- 
ington. Janzen  was  made  and  designated  as  vendee  in 
said  contract,  and  at  the  time  the  contract  was  deposited 
as  security,  the  sum  of  $392  had  been  paid  on  the  same. 
While  the  note  was  yet  unpaid,  Janzen,  under  the  pretence 
of  making  a  payment  on  the  contract,  and  with  the  promise 
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to  get  the  payment  endorsed,  and  then  to  return  it  to  Wyl- 
lie,  the  agent  of  the  respondent,  obtained  possession  of  the 
contract,  paid  the  amount  due  thereon,  and  had  a  deed  for 
the  lots  described  therein  made  to  his  wife,  Henrietta  Jan- 
zen,  the  appellant  herein. 

The  complaint  alleges  that  Janzen  and  his  wife  conspired 
together  to  cheat  and  defraud  plaintiff,  and  to  deprive  him 
of  his  security,  and  alleges  knowledge  on  the  part  of  Hen- 
rietta Janzen  of  all  the  acts  of  her  husband  connected  with 
the  transaction,  and  prays  that  the  judgment  be  made  a  lien 
upon  the  lots  described  in  the  contract  which  had  been  de- 
posited as  security;  and  the  court  decreed  that  the  judg- 
ment was  a  lien  upon  said  lots. 

There  is  some  dispute  between  the  English  and  Ameri- 
can decisions  as  to  the  effect  of  a  deposit  of  title  deeds  as 
a  security  for  payment  of  money,  and  also  a  conflict  be- 
tween the  American  authorities,  but  it  seems  to  us  that  in 
this  particular  case  it  is  not  necessary  to  discuss  this  ques- 
tion. As  between  the  parties  to  the  contract,  where  there 
is  an  agreement  that  the  deposit  of  the  deed  shall  create  an 
equitable  lien,  all  the  authorities  agree  that  such  equitable 
lien  is  created,  and  in  this  case  the  court  found,  and  we 
think  from  the  testimony  rightfully  found,  that  Mrs.  Jan- 
zen was  a  party  to  the  contract. 

Accepting  her  own  theory  of  the  case,  that  the  land  is 
her  separate  property,  the  case  is  stronger  against  her. 
She  allowed  the  contract  to  be  made  in  the  name  of  her 
husband,  specifying  him  as  grantee;  the  money  was  bor- 
rowed on  this  contract  for  her  benefit,  and  went  to  pay  for 
the  land  which  she  is  now  seeking  to  relieve  from  the  lien 
which  her  agent,  Janzen,  agreed  should  attach  to  it.  Shfe 
made  him  her  agent  and  held  him  out  to  the  world  as  the 
beneficiary  of  the  contract,  and  it  would  be  gross  injustice 
to  allow  her  now  to  repudiate  his  contracts  after  she  had 
received  the  benefits  of  them. 
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The  rule  that  whenever  a  person  has  held  out  another  as 
his  agent,  or  authorizes  him  to  act  in  a  given  capacity,  or 
has  knowingly  and  without  dissent  permitted  such  acts,  and 
accepted  the  fruits  of  them,  he  will  be  bound  by  such  acts 
so  far  as  necessary  to  protect  innocent  parties  who  have 
dealt  with  such  agent,  is  so  elementary  and  so  well  estab- 
lished that  the  citation  of  authorities  in  support  of  it  is  not 
called  for  here.  The  testimony  in  this  case  is  compara- 
tively brief,  but  it  convinces  us  that  the  allegations  of  the 
complaint  are  true;  that  the  Janzens  conspired  together 
to  fraudulently  deprive  respondent  of  his  rightful  security, 
and  Mrs.  Janzen,  being  a  party  to  such  conspiracy,  is 
estopped  from  urging  the  defense  that  she  urges  here. 

The  judgment  is  affirmed. 

Stiles,  Hoyt,  Anders  and  Scott,  JJ.,  concur. 


T  No.  784.    Decided  July  25,  1893.] 

Louis  M.  Smith,  by  Knut  O.  Smith,  his  guardian,  Re- 
spondent, v.  John  Arthur,  Appellant. 

PUBLIC   LANDS  — CANCELLATION  OF   FILING —  RECOVERY  FOR  IM- 
PROVEMENTS. 

Where  a  homestead  claimant  of  public  lands  has  been  notified 
by  the  local  laud  officers  that  his  tiling  had  been  allowed  by  inad- 
vertence, and  would  be  returned  to  the  general  land  office  for 
cancellation,  any  improvements  placed  by  him  upon  the  land  sub- 
sequently and  during  the  pendency  of  the  appeal  are  made  at  his 
peril,  and  no  recovery  can  be  had  therefor. 

Appeal  from  Superior  Court,  King  County. 

Thompson,  Edsen  cfc  Humphries,  for  appellant. 
Jervner,  Legg  cfe  Williams,  for  respondent. 
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The  opinion  of  the  court  was  delivered  by 

Dunbar,  C.  J.  —  We  have  carefully  examined  the  record 
in  this  case,  as  well  as  the  brief  of  the  appellant,  and  find 
that  all  of  the  pertinent  questions  raised  have  been  decided 
by  this  court,  either  in  Keane  v.  Bryggei\  3  Wash.  338  (28 
Pac.  Rep.  653),  or  Brygger  v.  Schweitzer," 5  Wash.  564 
(32  Pac.  Rep.  462),  and  most  of  them  in  both  of  the  above 
named  cases,  so  that  we  do  not  feel  it  incumbent  upon  us 
to  again  enter  into  a  discussion  of  their  merits. 

So  far  as  the  question  of  improvements  made  on  the 
land  by  appellant  is  concerned,  we  are  of  the  opinion  that 
he  has  no  remedy,  and  that  the  case  does  not  fall  within 
the  rule  announced  by  the  cases  cited  in  appellant's  brief. 
The  answer  alleges  that  appellant  made  his  homestead 
filing  in  October,  1888.  Thirteen  days  after  the  filing  he 
was  notified  by  the  officers  of  the  land  office  that  the  entry 
had  been  allowed  by  inadvertence,  and  would  be  returned 
to  the  general  land  office  for  cancellation.  Up  to  this 
time  no  improvements  had  been  made,  and  none  were  com- 
menced until  March,  1889,  when  he  took  possession  under 
claim  of  his  homestead  filing.  The  general  land  office  de- 
cided adversely  to  his  interests  on  January  28,  1889,  and, 
although  he  alleges  that  he  was  not  notified  of  this  decision 
until  April  6,  1889,  he  was  during  the  pendency  of  the  ap- 
peal placing  improvements  on  the  land  at  his  peril,  especi- 
ally as  the  land  department  had,  so  far  as  he  had  knowledge, 
decided  against  him.  And,  besides,  it  is  not  likely  that 
any  great  amount  of  improvements  had  been  made  between 
some  time  in  March  (what  time  the  answer  does  not  aver) 
and  the  6th  of  April  following.  While  it  is  no  doubt  true, 
as  suggested  in  appellant's  brief,  that  the  land  department 
and  the  courts  have  uniformly  regarded  the  making  of 
improvements  as  the  highest  proof  of  good  faith,  yet  such 
improvements  must  be  made  before  contest  is  inaugurated. 
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Suits  in  the  land  department,  as  well  as  in  the  courts,  are 
determined  upon  the  facts  existing  and  the  rights  attach- 
ing under  those  facts  at  the  time  of  the  commencement  of 
the  action,  and  such  rights  cannot  be  affected  by  any  sub- 
sequent actions  of  the  litigants. 

The  judgment  must  be  affirmed. 

Anders,  Scott,  Hoy/t  and  Stiles,  JJ.,  concur. 


[No.  830.    Decided  July  25,  1893.] 

A.  E.  Osburn  et  al. ,  Respondent^  v.  James  Dolan,  Ap- 
pellant. 

EVIDENCE  — VARYING   WRITTEN   INSTRUMENT    BY  PAROL— CON- 
TRACTS—NOVATION —  WANT  OF   CONSIDERATION. 

Where  a  contract  for  the  sale  of  land  has  been  assigned  in  writ- 
ing by  the  purchaser,  and  the  assignment  contains  no  undertaking 
on  the  part  of  the  assignee  to  pay  the  balance  of  the  purchase 
money  due,  evidence  is  inadmissible,  in  an  action  against  the  as- 
signee, to  show  other  stipulations  than  those  expressed  in  the 
written  assignment. 

Where  the  holder  of  a  contract  for  the  sale  of  land  assigns  the 
same,  and  the  assignee,  in  presence  of  such  purchaser  and  his 
vendor,  tells  the  vendor  to  look  to  him  for  the  balance  of  payments 
on  the  land,  to  which  the  vendor  replies,  "It  makes  no  difference 
to  me,  I  will  make  the  deed  to  whoever  pays  the  money;  whoever 
makes  the  last  payment  will  get  the  deed,"  no  contract  by  novation 
is  thereby  created  binding  the  assignee  to  the  payment  of  the  bal- 
ance of  purchase  money. 

In  such  a  case,  the  promise  of  the  assignee  of  the  contract  to  pay 
a  written  order  by  the  vendor  upon  him  is  without  consideration. 

Appeal  from  Superior  Courts  King  County. 

Action  by  A.  E'.  Osburn  and  others,  against  James  Do- 
lan upon  an  alleged  indebtedness  of  defendant  to  one  L. 
G.  Van  Valkenburg,  upon  a  contract  for  the  sale  of  real 
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estate,  in  the  amount  of  $250,  which  claim  had  been  as- 
signed to  plaintiffs.  Prom  a  judgment  for  plaintiffs, 
defendant  appeals. 

James  Kiefer,  for  appellant. 
Ellsworth  cfe  McGrew,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Stiles,  J. — In  this  case,  the  first  cause  of  action  having 
been  dismissed  by  the  court  below,  it  is  not  necessary  that 
we  pass  upon  the  alleged  errors  which  were  argued  by  the 
appellant  in  connection  with  the  court's  treatment  of  it  be- 
fore the  dismissal.  The  second  cause  of  action  alone  was 
tried,  and  it  is  upon  that  the  judgment  was  entered. 

The  question  which  goes  to  the  merits  of  this  matter  is, 
whether  the  appellant  in  any  way  bound  himself  so  that 
Van  Yalkenburg  could  have  maintained  an  action  against 
him.  Van  Valkenburg,  owning  certain  real  estate,  made 
a  contract  in  writing  with  the  respondents  for  the  sale  of 
it  Six  hundred  and  twenty-five  dollars  was  the  contract 
price,  of  which  respondents  paid  8125  cash,  and  agreed  to 
pay  the  balance  in  two  equal  portions,  on  time.  This  con- 
tract was  executed  as  a  deed,  and  ran  to  respondents  or 
their  assigns.  Subsequently  respondents  sold  their  con- 
tract to  the  appellant,  and  assigned  it  to  him  in  writing  in 
the  following  words: 

k6For  and  in  consideration  of  one  hundred  and  twenty- 
five  dollars,  paid  by  James  Dolan,  of  King  county,  State 
of  Washington,  to  the  within  named  second  parties,  the 
said  within  named  second  parties  hereby  transfer,  set  over 
and  assign  all  their  interest  in  the  within  contract,  and  in 
and  to  the  within  described  tract  of  land,  to  the  said  James 
Dolan/' 

Clearly  the  contract  of  assignment  thus  made  contained 
no  undertaking  on  the  part  of  Dolan  to  pay  the  balance  of 
purchase  money,  viz.,  $500,  and  it  was  improper  to  receive 
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any  evidence  tending  to  show  that  any  stipulations  had 
been  made  between  the  parties  in  addition  to  those  ex- 
pressed in  the  writing.  If  there  were  such  stipulations, 
and  they  were  by  inadvertence  or  mistake  left  out  of  the 
contract,  there  were  other  means  at  the  command  of  the 
respondents  by  which  the  contract  could  have  been  re- 
formed so  as  to  express  the  actual  agreement  of  the  par- 
ties. 

In  this  condition  of  the  matter  Van  Valkenburg  gave  a 
written  order  to  the  respondents  upon  Dolan  for  $250, 
which  the  court  finds  Dolan  orally  promised  to  pay  when 
it  was  presented  to  him.  Such  promise,  however,  was 
without  any  consideration,  and  unless  the  respondents' 
contention  that  what  occurred  between  themselves,  Van 
Valkenburg  and  Dolan,  at  the  time  of  the  assignment  of 
the  land  contract,  amounted  to  a  novation,  Dolan  was  not 
bound.  The  transaction  referred  to  was  this:  The  three 
parties  were  together,  and  the  testimony  shows  that  one  of 
the  respondents  introduced  Dolan  to  Van  Valkenburg,  and 
told  him  that  Dolan  was  the  man  he  had  sold  the  tract  to; 
whereupon  Dolan  said:  "  After  this  you  can  look  to  me 
for  the  rest  of  your  payments  on  this  land."  Van  Valken- 
burg replied:  "It  makes  no  difference  to  me;  I  will  make 
the  deed  to  whoever  pays  the  money;  whoever  makes  the 
last  payment  will  get  the  deed." 

To  accomplish  a  novation  in  this  case  it  must  have  ap- 
peared that  Van  Valkenburg  had  in  some  way  bound  him- 
self to  accept  the  personal  liability  of  Dolan  for  the  personal 
liability  of  the  respondents,  and  to  discharge  the  respond- 
ents of  their  obligation  to  him,  and  this  could  not  be  proven 
by  the  loose  and  uncertain  talk  which  occurred  between 
these  parties.  In  re  Sullenberger,  72  Cal.  549  (14  Pac. 
Rep.  513). 

What  did  occur  would  appear  to  show  that  Van  Valken- 
burg was  not  relying  upon  the  personal  obligation  of  the 
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respondents  to  any  great  degree,  but  rather  that  he  was 
holding  the  land  as  a  principal  source  for  his  indemnifica- 
tion. This  is  especially  so  inasmuch  as  the  contract  pro- 
vided for  a  forfeiture  of  the  money  already  paid  in  case 
the  other  payments  were  not  made  at  the  times  specified. 
Judgment  reversed,  and  cause  remanded  for  a  new  trial. 

Dunbar,  C.  J.,  and   Hoyt,  Anders  and   Scott,  JJ., 
concur. 


[  No.  843.    Decided  July  25, 1893.]  .  I    7     65J 

M  32    567 

The  Church  of  Christ  of  Palouse  City,  Respondent,  \  y 

v.  MXry  Beach,  Appellant  IJLjm 

SPBCIFlO  PERFORMANCE  OF  DECEDENT'S  CONTRACT  TO  CONVEY  — 
ACTION  AGAINST  HEIR — BURDEN  OF  PROOF  —  WEIGHT  OF  TESTI- 
MONY. 

Although  ch.  13,  title  12,  Code  Proa,  provides  how  specific  per- 
formance of  the  contracts  of  deceased  persons  for  the  conveyance 
of  land  may  be  enforced  against  their  representatives,  such  statute 
does  not  abridge  the  equitable  jurisdiction  of  courts  to  enforce  spe- 
cific performance  in  such  cases  against  the  heir. 

In  an  action  for  the  specific  performance  of  a  contract  for  the 
conveyance  of  five  lots  of  land  to  which  the  defense  is  interposed 
that  by  mistake  of  the  scrivener  the  bond  called  for  five  lots  when 
it  was  the  intention  of  the  parties  to  contract  but  for  two,  the  bur- 
den of  proof  is  upon  the  defendant  to  overcome  the  presumption 
that  the  bond  expresses  the  agreement  of  the  parties;  and,  where 
the  testimony  is  conflicting,  the  finding  of  the  lower  court  in  favor 
of  the  plaintiff  will  not  be  disturbed. 

Appeal  from  Superior  Court,  Whitman  County. 

Norman  Buck,  Ettinger  ib  Wilson,  and  Crowley  <£  Sulli- 
van, for  appellant. 

JE.  R.  PickreU,  Chadwiek  cfe  Fullerton,  for  respondent. 

5—7  WASH. 
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The  opinion  of  the  court  was  delivered  by 

Dunbar,  C.  J. — The  first  objection  of  the  appellant, 
that  this  action  cannot  be  maintained  for  the  reason  that  it 
is  not  in  accordance  with  the  provisions  of  chapter  13, 
Code  Proc,  p.  457,  which  provides  how  specific  perform- 
ance of  contracts  of  deceased  persons  may  be  enforced 
against  their  representatives,  conceding  that  it  could  now 
be  raised,  is  not  well  taken.  Actions  to  compel  the  specific 
performance  of  a  contract  belonged  originally  to  the  ex- 
clusive jurisdiction  of  courts  of  equity,  and  to  enforce  such 
a  contract  is  one  of  the  inherent  powers  of  a  court  of 
equity,  a  power  which  can  only  be  taken  away  by  express 
legislation,  and  concurrent  jurisdiction  conferred  by  statute 
upon  a  law  court  will  not  divest  the  courts  of  equity  of 
jurisdiction.  This  is  a  case  where  the  jurisdiction  of  law 
has  been  enlarged  by  statute,  and  the  rule  is  thus  laid 
down  in  such  cases  in  1  Pomeroy,  Equity  Jurisprudence 
(2ded.),  §279: 

"Where,  on  the  other  hand,  the  new  power  is  conferred 
upon  the  law  courts  by  statutory  legislation,  the  rule  is 
well  settled  that  unless  the  statute  contains  negative  words 
or  other  language  expressly  taking  away  the  preexisting 
equitable  jurisdiction,  or  unless  the  whole  scope  of  the 
statute,  by  its  reasonable  construction  and  its  operation, 
shows  a  clear  legislative  intent  to  abolish  that  jurisdiction, 
the  former  jurisdiction  of  equity  to  grant  its  relief  under 
the  circumstances  continues  unabridged." 

It  is  also  stated  by  Sutherland  on  Statutory  Construc- 
tion, §399,  that  the  jurisdiction  of  a  court  is  not  impaired 
by  statutes  conferring  upon  other  tribunals  jurisdiction  of 
the  same  kind  and  to  reach  the  same  redress,  unless  the 
statutes  expressly  take  away  the  former  jurisdiction.  Also, 
"where  a  statute  gives  a  new  remedy  for  a  right  existing 
and  enforcible  either  at  common  law  or  in  equity,  and  con- 
tains no  negative,  express  or  implied,  of  the  old  remedy, 
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the  new  one  provided  by  it  is  cumulative,  and  the  party 
may  elect  between  the  two.1' 

The  cases  cited  by  these  learned  authors  fully  sustain  the 
text,  and  there  is  nothing  in  the  act  in  question  indicating 
an  intention  to  restrict  bringing  actions  for  specific  perform- 
ance in  a  law  court  or  to  in  any  manner  affect  the  jurisdic- 
tion of  courts  of  equity  over  this  character  of  cases, 
although  we  do  not  now  decide  that  the  provisions  of 
chapter  13  are  applicable  to  this  kind  of  a  case. 

A  considerable  portion  of  the  argument  in  this  court  was 
devoted  to  a  discussion  of  community  property  interests. 
There  is  no  question  concerning  community  property  raised 
by  the  pleadings — no  allegations  either  in  the  complaint  or 
answer  on  that  subject.  It  appears  from  the  complaint  that 
Mary  Beach  and  Mary  Fitch  are  one  and  the  same  person, 
but  it  does  not  appear  whether  her  name  was  changed 
by  act  of  the  legislature,  by  decree  of  court,  or  by  subse- 
quent marriage,  and  the  answer  is  entirely  innocent  of  any 
reference  to  the  marriage  relation  of  the  defendant,  Mrs. 
Beach.  This  being  an  equity  case,  however,  had  the  case 
been  tried  on  that  issue,  and  had  the  testimony  justified 
such  a  course,  this  court  might  have  considered  the  issues 
raised  by  the  pleadings  which  should  have  been  raised; 
but  not  only  does  the  answer  fail  to  assert  the  community 
rights  of  Beach,  or  any  community  rights  whatever,  but  it 
was  not  made  or  attempted  to  be  made  an  issue  at  the  trial. 
It  only  incidentally  appears  from  the  testimony  that  the 
defendant  Mary  Beach  has  been  married  the  second  time, 
and  the  cause  was  tried  on  the  single  issue,  viz.,  that,  by  a 
mistake  of  the  scrivener  who  prepared  the  bond,  lots  6,  7  and 
8  were  inserted  therein,  and  that  it  was  not  the  intention 
of  the  parties  executing  the  bond  to  incorporate  those  lots 
in  said  bond.  The  question  of  community  property  not 
having  been  pleaded,  and  not  having  been  raised  in  any 
manner  in  the  lower  court,  will  not  be  considered  here. 
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On  the  question  of  fact  presented,  viz.,  whether  the 
terms  of  the  oral  contract  entered  into  between  the  Fitches 
and  the  trustees  of  the  church  were  fully  incorporated  in 
the  bond,  which  is  the  basis  of  this  action,  we  are  not  dis- 
posed to  disturb  the  findings  of  the  lower  court.  The  bond 
plainly  calls  for  five  lots,  instead  of  two.  People  of  ordi- 
nary discretion  are  presumed  to  know  the  import  of  any 
instrument  to  which  they  attach  their  names,  and  to  know 
what  it  contains,  especially  so  simple  an  instrument  as  the 
one  in  question,  where,  if  read  at  all,  it  could  not  but  in- 
form the  reader  of  the  mistake  claimed;  hence  the  pre- 
sumption is  that  the  bond  expresses  the  agreement  of  the 
parties,  and  the  burden  of  proof  is,  therefore,  upon  the  ap- 
pellant to  overcome  such  presumption.  The  testimony  is 
exceedingly  tedious  and  conflicting,  but  from  its  perusal 
we  cannot  say  that  the  weight  of  testimony  is  with  the  ap- 
pellant. In  fact  it  appears  to  us  to  be  with  the  respond- 
ent. 

There  can  be  no  force  to  the  claim  that  the  action  to 
enforce  specific  performance  was  premature,  because  the 
appellant  has  not  yet  obtained  title.  According  to  her 
own  testimony  there  are  two  sources  of  title,  and  she  has 
availed  herself  of  both  of  them. 

The  judgment  is  affirmed. 

Stiles,  Hoyt,  Anders  and  Scott,  JJ.,  concur. 
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[No.  915.    Decided  July  25, 1893.] 

Walter  D.  McBryde,  Appellant,  v.  The  City  of  Mon- 
TE8ANO  et  al. ,  Respondents. 

MUNICIPAL  CORPORAT1QNS —  VALIDATION  OF   INDEBTEDNESS  —  8UB-  " 
MISSION  TO  VOTERS. 

The  act  of  congress  prohibiting  municipal  indebtedness  in  the 
citiesof  Washington  Territory  in  excess  of  four  per  cent,  of  the  tax- 
able property  became  a  part  of  every  city  charter,  and  an  indebted- 
ness incurred  in  excess  thereof  may  be  validated  under  §5  of  the 
act  of  February  26,  1890  (Laws,  p.  226). 

Although  an  indebtedness  incurred  by  a  city  in  Washington  Ter- 
ritory could  not  have  been  ratified  by  territorial  law  because  in 
excess  of  the  limitation  fixed  by  congress,  yet  such  indebtedness 
may  be  validated  under  an  act  of  the  state  legislature  which  has 
succeeded  to  all  the  powers  of  the  territorial  legislature  and  of  con- 
gress in  the  matter  of  jurisdiction  over  cities. 

The  creation  of  void  indebtedness  by  a  city  subsequent  to  the 
lawful  voting  of  bonds  for  the  purpose  of  borrowing  money  is  not 
ground  for  restraining  the  issuance  of  the  bonds. 

While  a  proposition  to  borrow  money  to  fund  old  debts  and  a 
proposition  to  borrow  money  for  future  municipal  indebtedness 
may  be  submitted  at  the  same  election,  the  two  cannot  be  united 
in  one  proposition,  so  as  to  have  one  expression  of  the  voter  answer 
both  propositions. 

Appeal  from  Superior  Court,  Qhehalls  County. 

George  T,  Quinby,  and  Bausman,  Kelleher  cfe  Emory, 
for  appellant. 

B.  F.  Jacobs,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Stiles,  J. — The  city  of  Montesano,  under  its  first  char- 
ter, was  limited  in  its  power  to  create  a  debt,  except  for 
ordinary  current  expenses,  to  the  sum  of  $6,000.  Acts 
1883,  p.  268.  Under  its  present  charter,  approved  Janu- 
ary 20,   1886,  the   limit  was  placed   at   $10,000.    Acts 


70  McBRYDE  v.  MONTESANO. 

Opinion  of  the  Court — Stiles,  J.  [7  Wash. 

1885-86,  p.  373,  §  106.  But  the  act  of  congress  of  June 
30,  1886,  changed  the  basis  of  limitation  to  4  per  cent,  of 
the  taxable  property,  and  this  continued  to  be  the  law 
governing  the  city  until  Washington  became  a  state,  No- 
vember 11,  1889,  when  the  act  of  1886  became  again  oper- 
ative until  the  act  of  February  26,  1890  (Laws,  p.  225), 
extended  the  limitation  to  1£  per  cent,  of  the  taxable  prop- 
erty in  the  city,  absolutely,  and  to  5  per  cent,  upon  a  pop- 
ular vote.  August  7,  1885,  Montesano  issued  ten-year 
warrants  or  promissory  notes  for  $6,000  —  the  full  limit 
of  its  authority  under  the  act  of  1883 — for  the  purpose 
of  " constructing  an  elevated  roadway,"  and  these  war- 
rants are  now  outstanding.  September  2,  1889,  like  war- 
rants were  issued  for  $6,224.75  for  an  electric  light  plant. 
At  the  date  of  this  second  issue  of  warrants,  the  complaint 
alleges  that  the  last  property  assessment  was  but  $165,852, 
upon  which  4  per  cent,  was  only  $6,634.08.  Therefore, 
under  the  act  of  congress,  the  void  excess  of  debt  created 
by  the  electric  light  warrants  was  $5,590.67.  Under  the 
charter,  it  would  have  been  but  $2,224.75.  But,  in  pro- 
viding for  and  holding  the  election  hereinafter  mentioned, 
all  of  the  electric  light  warrants  were  treated  as  tainted  by 
the  same  invalidity.  The  complaint  also  shows  that  at 
the  date  of  the  election.  August  26,  1892,  there  was  further 
indebtedness  of  the  city,  in  the  sum  of  $7,775.25,  for  gen- 
eral purposes,  and  that  the  assessment  limiting  that  city 
was  $972,531,  1£  per  cent,  of  which  was  $14,587.96. 
Therefore,  the  legal  debt,  $13,775.25,  including  the  road- 
way warrants  and  the  current  expense  debt,  but  excluding 
the  electric  light  warrants,  was  within  the  constitutional 
limit,  without  any  resort  to  popular  vote.  Since  August 
22,  1892,  warrants  representing  the  debt  for  current  ex- 
penses have  been  called  in  and  paid,  but  others,  for  new 
current  expenses  since  that  date,  have  been  issued,  so  that 
at  the  commencement  of  the  action  it  is  alleged  that  the 
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total  city  indebtedness  was  $19,480.22.  But,  if  we  under- 
stand the  pleading,  this  sum  should  be  reduced  $6,224.75, 
unless  the  electric  light  debt  was  validated  at  the  election 
in  August,  1892.  The  election  mentioned  was  held  upon 
two  propositions:  First,  to  validate  the  electric  light  debt; 
second,  to  borrow  $25,000  by  the  issuance  of  bonds. 

1.  The  act  of  March  7,  1891  (Acts,  p.  267),  does  not 
apply  to  this  case,  because  the  sole  ground  of  invalidity 
curable  thereby  is  an  excess  of  1^  Per  cent-  of  assessables, 
which  is  a  new  limitation  coming  in  with  the  constitution. 
But  the  act  of  February  26,  1890  (Acts,  p.  226,  §  5),  does 
apply.  As  against  the  operation  of  this  act,  appellant's 
first  claim  is  that  the  language  of  the  act  limits  it  to  in- ' 
debtedness  which  was  void  because  it  exceeded  the  charter 
amount;  but  this  may  be  conceded,  and  the  act  still  apply, 
for  we  think  it  may  be  fairly  held  that  the  act  of  congress 
prohibiting  indebtedness  in  excess  of  4  per  cent,  became 
and  was  a  part  of  the  charter  of  every  city  in  the  terri- 
tories. Another  objection  is,  that  the  legislature  could  not 
validate,  or  permit  to  be  validated,  indebtedness  which  it 
could  not  have  authorized  originally  by  reason  of  the  con- 
gressional prohibition;  but  this  was  a  contract  which  the 
territorial  legislature  could  have  authorized  but  for  the  act 
of  congress,  and  congress  could  have  authorized  it  at  its 
pleasure.  The  territorial  legislature  could  not  have  vali- 
dated the  contract,  but  the  state  legislature,  which  has 
now  taken  the  place  of  both  the  territorial  legislature  and 
congress  in  the  matter  of  jurisdiction  over  cities,  can  do 
anything  that  either  or  both  of  those  bodies  could  have 
done,  and,  therefore,  it  can  validate  this  contract.  Cooley, 
Const.  Lim.,  p.  379. 

2.  Having  found,  therefore,  that  the  electric  light  debt 
was  validated,  as  it  appears,  by  a  three-fifths  vote,  it  fol- 
lows that  on  August  26,  1892,  the  legal  indebtedness  of 
Montesano  was  the  sum  total  of  the  roadway  warrants,  the 
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electric  light  warrants  and  the  general  warrants,  viz.,  $20,- 
000.  This  sum  was  $4,412.04  in  excess  of  the  H  per 
cent,  limit.  But  between  the  date  of  the  election,  August 
26th,  and  September  2d,  all  of  the  general  warrants  were 
paid,  so  that  the  city  on  the  latter  date  had  a  new  margin 
for  general  purposes  of  $2,363.21;  and  this  sum  it  has 
now  again  exceeded  by  the  issue  of  new  warrants  for  $7,- 
255.47,  leaving  it  with  $4,892.26  of  invalid  warrants  out- 
standing, no  vote  having  been  taken  upon  the  question  of 
issuing  these  excess  warrants.  But  we  have  gone  into  this 
analysis  of  the  city's  condition  more  to  illustrate  the  ap- 
pellant's position  than  anything  else,  for,  as  we  understand 
him,  he  urges  this  void  excess  indebtedness  created  since 
August  29,  1892,  as  a  reason  why  certain  bonds  voted  at 
the  same  election  should  not  be  issued.  Plainly,  however, 
it  could  not  operate  in  any  such  way.  If  the  purposes 
for  which  bonds  were  voted  were  lawful,  and  the  election 
was  regular,  the  subsequent  illegal  action  of  the  city  in 
some  other  direction  would  have  no  effect  upon  its  prior 
legal  action.  Money  realized  from  bonds  should  not  be 
used  to  pay  off  the  subsequent  void  debt,  and  appellant, 
as  a  taxpayer,  would,  in  proper  time,  have  his  action  to 
prevent  such  use. 

3.  By  ordinance  178,  the  city  council  ordered  the  sub- 
mission of  a  proposition  to  borrow  $25,000  upon  time 
bonds,  under  the  act  of  March  7,  1891  (Acts,  p.  261). 
The  purposes  for  which  this  money  was  to  be  borrowed 
were  set  forth  in  the  ordinance  as — (1)  To  pay  outstand- 
ing indebtedness,  $20, 000 ;  ( 2 )  for  the  purchase  of  fire  appa- 
ratus, $1,500;  (3)  for  the  purchase  of  a  lot  of  land,  and 
the  erection  of  a  city  hall  and  jail  thereon,  $3,500.  But 
one  ballot  was  used,  "Bonds,  yes,"  and  " Bonds,  no;" 
and  appellant  contends  that  this  was  irregular,  inasmuch 
as  there  were  two  propositions  involved,  viz. ,  a  proposition 
to  fund  $20,000  of  old  debts,  and  a  proposition  to  borrow 
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$5,000  for  future  purposes.  We  agree  with  him  in  this, 
notwithstanding  the  argument  of  the  respondent  that  the 
statute  is  broad  in  its  permission  to  borrow  money  for 
municipal  purposes,  and  that  the  acquisition  of  money  to 
pay  debts  is  a  strictly  municipal  purpose.  The  act  in 
question  looks  entirely  to  the  future  needs  of  cities,  and 
leaves  to  other  statutes  in  existence  the  matter  of  provid- 
ing for  old  debts  by  funding.  The  act  under  which  Mon- 
tesano  is  authorized  to  fund  her  debt  is  the  same  one 
under  which  she  voted  to  validate  the  electric  light  debt 
(§4,  act  Feb.  26,  1890);  and  it  will  be  found  that,  when- 
ever the  city  council  sees  fit  to  fund  any  of  her  lawful  in- 
debtedness, it  can  do  so  without  any  popular  vote  at  all. 
It  is  probable  that  the  city  authorities  were  in  this  instance 
misled  by  the  act  of  Mjirch  7,  1891  (Acts,  p.  269),  where 
a  permission  is  granted  to  cities  to  subrtiit  propositions  to 
fund  at  the  same  election  with  propositions  to  ratify  void 
indebtedness.  But  this  last  act  does  not  make  it  necessary 
thus  to  submit,  and  does  not  interfere  with  the  act  of  1890. 
Yet  it  was  proper  enough  to  submit  a  proposition  to  fund 
at  the  election  which  was  held,  but  it  could  not  be  united 
with  the  proposition  to  borrow  money  for  future  purposes, 
so  as  to  have  one  expression  of  the  voter  answer  both 
propositions.  They  might  be  decided  by  the  same  ballot, 
but  the  voter  must  have  an  opportunity  to  express  himself 
separately  as  to  each  one.  For  these  reasons,  the  whole 
election  under  ordinance  178  was  void.  Respondent 
claims  that  under  our  decision  in  Seymour  v.  Tacoma, 
6  Wash.  427  (33  Pac.  Rep.  1059),  part  of  the  result  of  the 
election  may  l)e  saved;  but  the  ruling  in  the  former  case 
does  not  apply  here.  People  voted  very  largely  on  the 
proposition  to  issue  bonds  for  §25,000;  but  it  might  be 
that  a  feeling  may  have  existed  in  favor  of  putting  the  old 
debts  in  good  shape,  which  induced  many  to  vote  for  the 
whole  loan  who  would  not  have  voted  to  borrow  to  buy  fire 
apparatus  and  build  a  city  hall. 
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Appellant  was  entitled  to  have  the  demurrer  to  his  com- 
plaint overruled;  and  the  judgment  is  reversed,  and  the 
cause  remanded  for  that  purpose,  and  for  further  pro- 
ceedings. 

Dunbar,  C.  J.,  and  Hoyt,  Anders  and  Scott,  JJ., 
concur. 
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The  State  of  Washington,  on  the  relation  of  Henry  L. 
Tilton  et  al.,  v.  The  Superior  Court  or  Spokane 
County  et  al. 

[No.  990.     Decided  July  25,  1893.] 

The  State  of  Washington,  on  the  relation  of  Washing 
ton  Savings  Bank  et  al.,  v.  The  Superior  Court  of 
Spokane  County  et  al. 

APPEAL  — ORDER   REMOVING   RECEIVER  —  PROHIBITION. 

An  appeal  will  not  lie  from  an  order  of  the  court  removing  one 
receiver  and  appointing  another  in  his  stead.   (Stiles,  J.,  dissents.) 

Where  the  court  has  removed  one  receiver  and  appointed  an- 
other, the  giving  of  a  supersedeas  bond  on  appeal  from  such  order 
will  not  be  ground  for  the  issuance  of  a  writ  of  prohibition  to  pre- 
vent the  court  from  carrying  such  order  into  effect. 

Original  Application  for  Prohibition. 

Samuel  R.  Stern,  Jones,  Voorhees  ck  Stephens,  and  Van 
Biiskirk,  Leonard  dt  Knight,  for  relators. 

Turner,  Graves  <&  McKinstry,  and  Peacock  tfe  Boarman, 
for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Hoyt,  J.  —  Relators  sought  by  these  proceedings  to 
have  the  superior  court  of  Spokane  county,  and  two  of  the 
judges  thereof,  prohibited  from  carrying  into  effect  two 
certain  orders  made  in  cases  pending  in  said  court.     One 
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of  such  orders  removed  a  receiver  theretofore  appointed  by 
the  court,  and  the  other  appointed  a  receiver  in  another 
action,  relating  to  the  same  subject  matter. 

Applications  for  writs  of  prohibition  are  addressed  to  the 
sound  discretion  of  the  court,  and  will  only  be  granted 
when  in  the  opinion  of  the  court  such  action  is  necessary 
to  protect  the  substantial  rights  of  a  relator  from  being  in- 
terfered with  by  the  action  of  the  court  in  excess  of  its 
jurisdiction.  Such  writs  are  in  no  sense  matters  of  strict 
right.  This  being  so,  it  is  the  duty  of  the  court  upon  such 
applications  to  examine  into  the  circumstances  surrounding 
the  case  for  the  purpose  of  determining  as  to  the  necessity 
of  the  exercise  of  the  extraordinary  power  of  the  court  in 
allowing  the  writ.  In  the  matters  at  bar  it  is  made  clearly 
to  appear  from  the  two  applications,  and  the  records 
brought  here  in  aid  thereof,  that  the  only  effect  of  the 
orders  which  it  is  sought  to  prohibit  the  court  from  en- 
forcing is  to  remove  one  receiver  of  a  corporation,  and  ap- 
point in  his  place  another  person.  Such  being  the  effect 
of  the  orders  taken  together,  they  must,  for  the  purposes 
of  these  applications,  be  given  the  same  force  as  they  would 
if  made  in  the  same  case. 

The  only  ground  upon  which  the  relators  found  their 
claims  for  the  writs  is  that  the  execution  of  said  orders  has 
been  superseded  by  appeals  duly  taken  therefrom,  in  which 
appeals  sufficient  supersedeas  bonds  have  been  filed  and  ap- 
proved; hence,  if  from  such  orders  no  appeal  would  lie, 
the  writs  must  be  denied.  It  therefore  becomes  necessary 
for  us  to  decide  as  to  whether  or  not  orders  of  this  kind 
are  such  as  will  sustain  an  appeal.  It  is  claimed  on  the 
part  of  the  relators  that  it  must  be  held  that  they  are,  *for 
the  reason  that  they  come  directly  within  the  letter  of  the 
statute  upon  the  subject.  The  language  of  the  statute  is 
that  an  appeal  will  lie  "from  an  order  appointing  or  re- 
moving or  refusing  to  appoint  or  remove  a  receiver,"  and, 
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when  superficially  examined,  would  seem  to  justify  the  con- 
tention made  by  the  relators.  A  more  careful  examination 
of  the  statute,  however,  leads  us  to  the  conclusion  that  the 
legislature  could  never  have  intended  to  allow  an  appeal 
from  an  order  made  by  a  superior  court  removing  a  re- 
ceiver for  the  purpose  of  appointing  some  person  deemed 
more  suitable  in  his  place,  nor  from  the  order  appointing 
such  person  to  take  such  place.  In  our  opinion,  the  legis- 
lature intended  only  to  provide  for  appeals  at  the  instance 
of  the  aggrieved  party  from  a  determination  of  the  court 
as  to  the  right  to  have  a  receiver  to  take  charge  of  the  cor- 
poration or  estate  in  controversy.  If,  against  the  objections 
of  the  defendant,  a  receiver  was  appointed  at  the  instance 
of  the  plaintiff,  the  defendant  is  by  such  statute  given  the 
right  to  appeal;  and  if,  upon  the  application  on  the  part  of 
the  plaintiff  for  a  receiver,  the  court  refuses  to  appoint  such 
receiver,  then  the  plaintiff  is  given  the  right  to  appeal;  and 
likewise,  if,  after  a  receiver  has  been  appointed,  the  court 
upon  application  removes  him  on  the  ground  that  the  cir- 
cumstances did  not  warrant  the  receivership  being  con- 
tinued, or  refuses  to  remove  him  because  he  comes  to  a 
contrary  conclusion,  an  appeal  will  lie  at  the  instance  of  the 
party  aggrieved  by  the  decision.  This  construction  gives 
full  force  to  the  words  of  the  statute  in  the  sense  in  which 
the  legislature  must  be  held  to  have  used  them,  while  the 
construction  contended  for  by  relators  would  tend  to 
greatly  embarrass  the  superior  courts  in  closing  up  the  af- 
fairs of  corporations  and  estates  by  means. of  an  honest  and 
capable  receivership.  A  receiver  is  simply  an  officer  of  the 
court,  and  as  a  legal  proposition  no  party  to  the  action  has 
any  interest  in  the  person  who  shall  act  as  such  receiver, 
nor  has  the  receiver  himself  any  vested  interest  in  the 
right  so  to  act.  In  the  cases  at  bar  there  is  no  contention 
raised  as  to  the  necessity  of  a  receiver  acting  for  the  court 
in  adjusting  and  closing  up  the  affairs  of  the  corporation. 
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The  only  thing  which  is  sought  to  be  controverted  is  the 
right  of  the  court  under  all  the  circumstances  to  decide  as 
to  the  person  who  shall  discharge  the  duties  of  such  re- 
ceiver. In  our  opinion,  the  decision  of  this  matter  is  by 
our  statute  committed  to  the  discretion  of  the  superior 
court,  and  from  his  decision  therein  no  appeal  will  lie. 

Writs  denied. 

Dunbar,  C.  J.,  and  Anders  and  Scott,  JJ.,  concur. 

Stiles,  J. — I  concur  in  the  result  in  this  case,  but  am 
unable  to  agree  that  the  matter  of  the  personnel  of  receiv- 
ers is  in  all  cases  committed  to  the  discretion  of  the  court, 
and  that  no  appeal  will  lie  in  any  case.  In  case  of  an  abuse 
of  that  discretion,  I  see  no  reason  why  an  appeal  should 
not  lie  as  in  any  other  case  of  abuse  of  discretion;  and 
where  the  statute  prohibits  the  appointment  of  certain  per- 
sons, as  in  Acts  1893,  chap.  137,  in  my  judgment  there 
must  be  a  right  of  appeal. 


[  No.  991.    Decided  July  25,  1893.] 

The  State  of  Washington,  on  the  relation  of  J.  M. 
Arthur  Machinery  Company^  v.  The  Superior  Court 
of  Snohomish  County  et  al. 

9 
PROHIBITION  — WHEN  LIES  — LEVY  OF  ATTACHMENT  — RIGHT  OF 
POSSESSION   AS  AGAINST  RECEIVER. 

An  attaching  creditor,  whose  application  to  intervene  in  a  pro- 
ceeding for  the  appointment  of  a  receiver  has  been  denied,  has  no 
remedy  by  appeal,  and  may  resort  to  prohibition  to  prevent  the 
court  and  its  receiver  from  taking  possession  of  goods  held  under 
an  attachment  levy. 

When  a  creditor  lawfully  obtains  an  attachment  against  prop- 
erty by  levy  of  the  writ  by  the  sheriff,  he  not  only  has  the  right  to 
have  his  debt  paid  out  of  the  proceeds  of  that  property,  but  also 
has  the  right  to  have  that  property  retained  intact  in  the  hands  of 
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the  sheriff  until  such  time  as  he  may  obtain  judgment  and  issue  ex- 
ecution; and  a  creditor,  not  having  an  attachment  lien  himself, 
cannot  interfere  therewith  by  securing  the  appointment  of  a  re- 
ceiver. 

Prohibition  will  not  lie  at  the  instance  of  an  attaching  creditor 
to  prevent  a  receiver,  whose  appointment  is  absolutely  void,  from 
taking  possession  of  property  other  than  that  held  under  the  at- 
tachment levy,  and  which  the  creditor  is  seeking  to  have  seized 
under  his  attachment. 

Original  Application  for  ProhHrition. 

Roger  S.  Greene,  for  relator. 
Coleman  <&  Hart,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Stiles,  J. — The  relator  seeks  the  interference  of  this 
court  by  writ  of  prohibition  against  the  superior  court  of 
Snohomish  county  and  George  Brackett,  a  receiver  ap- 
pointed by  that  court.  The  facts  are  these:  The  relator  is 
a  creditor  of  one  Gordon,  who  has  left  the  state,  and  upon 
certain  of  whose  property  the  relator  has  caused  an  at- 
tachment to  be  levied  by  the  sheriff  of  Snohomish  county. 
Subsequently  to  the  levy,  upon  the  petition  of  certain 
other  creditors  of  Gordon,  the  court  appointed  a  receiver 
of  all  of  his  property,  in  the  person  of  the  respondent 
Brackett,  whom  it  directed  to  take  possession  of  Gordon's 
property,  and  hold  it  for  distribution  under  the  orders  of 
the  court.  The  ^receiver  being  about  to  attempt  to  take 
possession  of  the  property  levied  upon  by  the  sheriff  under 
the  relator's  attachment,  the  relator  applied  to  the  court 
by  what  was  denominated  a  petition  in  intervention  for  an 
order  directing  the  receiver  not  to  take  possession  of  the 
attached  property.  This  petition  took  the  form  of  an  ob- 
jection to  the  court's  appointing  a  receiver  at  all  under  the 
facts  alleged  in  the  pleadings  of  the  other  creditors.  The 
court  denied  the  application  of  the  relator,  and  now  the 
respondents  object  to  the  prohibition  on  the  ground  that 
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the  relator  has  a  remedy  by  appeal  to  this  court  from  the 
order  refusing  the  relief  asked.  If  it  were  true  that  the 
relator  had  any  such  remedy  we  might,  perhaps,  be  in- 
clined to  refuse  the  writ  asked,  but  it  seems  to  us  extremely 
clear  that  the  relator  can  have  no  relief  by  appeal,  for  the 
reason  that  it  had  no  lawful  right  whatever  to  present 
itself  as  an  intervenor..  Any  person  may  before  the  trial 
intervene  in  an  action  or  proceeding  who  has  an  interest 
in  the  matter  in  litigation,  in  the  success  of  either  party, 
or  an  interest  against  both.  Code  Proc,  §  156.  The  only 
trial  which  could  be  had  in  the  action  brought  by  the  other 
creditors  was  one  wherein  the  question  of  their  right  to 
have  judgment  against  the  common  debtor,  Gordon,  would 
be  determined.  They  sought  to  obtain  no  lien  on  any 
specific  property,  and  relator  had  no  interest  whatever  in 
opposing  them,  nor  did  it,  as  a  matter  of  fact,  propose 
anything  which  would  tend  to  defeat  their  recovery  against 
Gordon.  All  that  it  suggested  was,  that  the  court  had  no 
power  under  the  law  to  appoint  a  receiver  in  an  ordinary 
action  for  money  between  a  creditor  and  his  debtor. 

But  the  respondents  oppose  this  application  upon  other 
grounds,  viz.:  The  answer  of  the  judge  of  the  court  and 
the  receiver  went  to  the  effect  that  it  is  not  true,  as  alleged 
by  the  petitioner,  that  they  intend  to  take  the  property  in 
the  hands  of  the  sheriff  from  that  officer  and  distribute  it, 
with  other  property  of  Gordon,  pro  rata  among  all  his 
creditors;  but,  they  answer,  that  it  is  the  intention  to  fully 
recognize  the  rights  of  the  relator  under  its  attachment, 
whatever  they  may  be.  Treating  this  answer  as  an  admis- 
sion that  the  relator's  lien  is  to  be  fully  recognized,  and 
that  it  will  be  entitled  to  a  preference  payment  out  of  the 
proceeds  of  the  property  in  the  sheriff's  hands,  it  is  yet 
not  sufficient.  When  a  creditor  lawfully  obtains  an  attach- 
ment against  property  by  levy  of  the  writ  by  the  sheriff, 
the  law  gives  him,  not  only  the  right  to  have  his  debt  paid 
out  of  the  proceeds  of  that  property,  but  it  also  gives  him 
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the  absolute  right  to  have  that  property  retained  intact  in 
the  hands  of  the  sheriff  until  such  time  as  he  may  obtain 
judgment  and  issue  execution,  subject  to  the  power  which 
the  attachment  statute  itself  gives  to  the  court  to  appoint 
a  receiver  in  certain  cases  (Code  Proa,  §302);  but  no 
mere  outsider,  not  having  an  attachment  lien  himself,  can 
interfere  for  that  purpose.  And,  although  the  superior 
coprt  has  general  jurisdiction  to  appoint  all  receivers  which 
the  statute  or  the  common  law  authorizes,  it  has  no  juris- 
diction to  direct  a  receiver  appointed  in  the  manner  in 
which  this  particular  receiver  was  appointed  to  take  from 
the  possession  of  the  sheriff  the  property  levied  upon  by 
him  under  the  attachment  of  relator.  Therefore,  to  the 
extent  of  prohibiting  the  respondents  from  interfering  with 
the  property  in  the  hands  of  the  sheriff,  the  writ  will  be 
issued. 

The  relator  also  asks  that  the  writ  be  extended  to,  cover 
all  the  proposed  action  of  the  receiver  in  taking  possession 
of  other  property  of  the  debtor  Gordon,  and  to  that  of  the 
court  in  disposing  of  that  property,  on  the  ground  that 
the  relator  is  seeking  to  have  other  of  Gordon's  property 
seized  under  its  attachment,  and  that  the  possession  of  the 
receiver  of  such  property  will  prevent  such  additional  levy. 
This  position  it  takes  upon  the  theory  that  the  entire  pro- 
ceeding by  which  the  receiver  was  appointed  was  void. 
But  the  answer  to  this  demand  is,  that  if  the  appointment 
of  the  receiver  was  absolutely  void,  there  is  nothing  to 
prevent  the  sheriff  from  levying,  under  the  attachment,  on 
the  property  of  the  debtor,  even  though  it  be  in  the  hands 
of  the  receiver;  and  therefore  that  part  of  the  petition  is 
denied. 

Let  the  writ  issue  to  the  extent  herein  indicated. 

Scott  and  Anders,  JJ.,  concur. 

Hoyt,  J.  [concurring).  —  In  my  opinion  it  is  not  neces- 
sary to  decide  as  to  the  right  of  the  relator  to  appeal,  for 
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the  reason  that,  even  although  an  appeal  would  lie,  the 
writ  should  issue,  as  the  remedy  by  such  appeal  would  be 
inadequate  to  protect  the  relator's  rights. 
Dunbab,  C.  J.,  dissents. 


[No.  924.    Decided  July  26, 1893.] 

Mortimer  M.  Carraher  et  al.,  Respondents,  v.  John  R. 
Bell  et  al. ,  Appellants. 

LANDLORD    AND    TENANT  —  NON-PAYMENT    OF    BENT — FORFEITURE 
OF   LEASE  —  WAIVER. 

A  lessor  does  not  waive  his  right  to  claim  the  forfeiture  of  a 
lease  for  non-payment  of  rent  by  collecting  rents  subsequent  to  the 
notice  to  vacate  and  applying  same  to  the  payment  of  installments 
of  rent  which  fell  due  prior  to  the  one  upon  which  forfeiture  is 
claimed. 

Appeal  from  Superior  Court,  King  County. 

Michael  Phillips,  and  Bausman,  Kdleher  <&  Emory,  for 
appellants. 

W.  P.  McElwain,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Scott,  J. — This  is  an  action  of  forcible  detainer,  in 
which  it  is  sought  to  obtain  a  judgment  of  forfeiture  of  the 
lease  for  non-payment  of  rent,  a  judgment  for  rent  due,  and 
for  restitution  of  the  demised  premises.  The  plaintiffs  ob- 
tained the  relief  prayed  for,  and  the  defendants  appealed. 

A  great  many  questions  are  discussed  in  the  brief  of  ap- 
pellants, only  one  of  which  was  presented  upon  the  oral 
argument  of  the  cause,  and,  although  the  others  were  not 
expressly  waived,  we  think  the  question  urged  at  the  hear- 
ing is  the  only  one  which  merits  attention,  and  this  relates 
to  an  alleged  waiver  of  the  forfeiture  claimed. 

6  —  7  WASH. 
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The  property  leased  is  a  certain  lot  in  the  city  of  Seattle. 
A  part  of  it  was  leased  at  one  time  and  the  remainder  at 
another,  both  leases  to  continue  to  June  13,  1904,  unless 
terminated  before  then.  The  rent  for  the  entire  lot  was 
$300  per  month,  and  was  payable  in  monthly  installments. 
The  leases  provided  for  the  erection  of  buildings  upon  the 
premises  by  the  lessee,  and  provided  for  a  re-entry  in  case 
any  rent  should  remain  due  and  unpaid  for  ten  days.  A 
building  was  erected  by  the  lessee  upon  a  part  of  said  lot, 
and  a  suit  was  subsequently  brought  by  the 'contractor  to 
foreclose  a  lien  thereon  therefor.  Said  lien  was  foreclosed, 
and  the  suit  terminated.  The  records  of  that  proceeding  are 
not  here,  with  the  exception  of  the  following  stipulation: 

4 'It  is  hereby  stipulated  by  and  between  the  parties  of 
this  action  that,  if  the  lessors  of  Michael  Phillips,  Carraher 
and  McElwain,  drop  their  motion  to  set  aside  a  certain 
stipulation  wherein  they  agree  to  not  serve  notice  on 
the  tenants  of  Michael  Phillips  to  quit  during  the  pen- 
dency of  the  above  action,  that  the  receiver,  James  F.  Mc- 
Elroy,  appointed  in  the  above  action,  shall  be  discharged; 
and  that  all  rents  and  income  from  said  property  shall  be 
collected  by  said  Carraher  and  McElwain,  and  shall  be  ap- 
plied to  the  ground  rent  due  said  Carraher  and  McElwain 
under  the  leases  to  Michael  Phillips;  said  Carraher  and 
McElwain  agreeing  to  collect  said  rent  without  extra 
charge,  and  to  account  for  the  same  when  said  suit  is 
terminated." 

Under  this  stipulation,  rent  was  continually  collected  by 
the  plaintiffs  in  this  action  of  the  various  sub-tenants,  and 
applied  upon  the  amounts  due  them  from  the  defendants 
first  falling  due.  The  amount  so  collected  was  much  less 
than  the  rent  due  them  from  the  defendants  during  said 
times.  Numerous  notices,  demanding  payment  of  the  in- 
stallments of  rent  subsequently  falling  due  upon  which  no 
payments  had  been  made,  or  a  vacation  of  the  premises, 
were  served  by  the  plaintiffs  upon  the  defendants,  and  the 
defendants  failing  to  comply  therewith,  this  suit  was  in- 
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stituted.  At  that  time  a  large  number  of  these  install-* 
ments  were  unpaid,  and  the  sum  due  thereon,  as  found  by 
the  jury,  amounted  to  $4,210. 

It  is  contended  by  the  appellants  that  the  respondents, 
in  consequence  of  continuing  to  collect  rents  under  the  stip- 
ulation after  service  of  the  notices  to  pay  or  vacate,  waived 
their  right  to  have  the  lease  terminated  for  non-payment. 
It  appears  that  the  amounts  so  collected  were  applied  upon 
prior  installments,  and  we  are  of  the  opinion  that  the  con- 
duct of  the  plaintiffs  in  the  premises  did  not  operate  as  a 
waiver  of  their  right  to  have  the  lease  forfeited  for  a  fail- 
ure to  pay  the  subsequent  installments.  It  is  not  evident 
that  there  was  any  intention  to  waive  such  right;  in  fact 
the  contrary  fairly  appears.  The  expense  of  having  the 
rent  from  the  sub-tenants  collected  by  the  receiver  in  the 
former  suit  amounted  to  a  considerable  sum,  and  to  save 
this  the  respondents  agreed  to  collect  the  same.  The  rent 
fell  due  the  respondents  from  the  -appellants  in  install- 
ments, and  they  were  entitled  to  each  installment  as  it  fell 
due.  Each  one  was  a  separate,  several  and  distinct  claim, 
upon  which  a  forfeiture  could  be  founded  for  a  failure  to 
pay.  It  would  be  an  unjustifiable  hardship  upon  a  land- 
lord to  hold  that  he  could  not  accept  or  collect  payment 
of  a  prior  installment  without  waiving  his  remedy  of  ob- 
taining a  restitution  of  the  premises  for  a  failure  to  pay 
subsequent  ones,  even  if  they  were  due  at  the  time  such 
payments  were  obtained.  To  have  the  effect  of  a  waiver, 
the  payment  must  be  upon  the  rent  accruing  after  the  for- 
feiture upon  which  the  action  is  founded.  Hunter  v.  Oster- 
houdt,  11  Barb.  33;  Jackson  v.  Allen,  3  Cow.  220;  Bleecker 
v.  Smith,  13  Wend.  530;  Bichburg  v.  Bartley,  Busb.  Law 
(N.  C),  418;  Alexander  v.  Hodges,  41  Mich.  691  (3  N. 
W.  Rep.  187). 

Judgment  affirmed. 

Dunbar,  C.  J.,  and  Anders,  Stiles  and  Hoyt,  JJ., 
concur. 
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41    633  [No.  896.    Decided  July  27, 1893.]  ' 

A.  Weber,  Respondent,  v.  G.  W.  Yancy,  Appellant 

ACTION  ON  FOREIGN  JUDGMENT  — LIMITATION  —  INSOLVENCY  PRO- 
CEEDINGS—EFFECT OF  DISCHARGE  — PRE8UMPTION  AS  TO  CITI- 
ZENSHIP. 

A  statute  of  another  state  prohibiting  action  on  a  judgment  ob- 
tained in  one  of  its  courts,  unless  leave  of  court  is  first  obtained, 
affects  the  remedy  merely,  and  does  not  apply  to  an  action  on  such 
judgment  in  a  court  of  this  state. 

Residence  in  a  certain  state  for  a  number  of  years  will,  when 
nothing  appears  to  the  contrary,  raise  the  presumption  of  citizen- 
ship there. 

The  discharge  in  an  insolvency  proceeding  from  the  lien  of  a 
judgment  by  the  same  court  which  rendered  the  judgment  is  with- 
out effect  as  against  the  judgment  creditor,  when  the  court  had  no 
jurisdiction  over  him  in  the  insolvency  proceeding. 

Action  upon  a  judgment  rendered  in  another  state  against  a  res- 
ident there  is  not  barred  under  our  statute  of  limitation,  when  the 
judgment  defendant  has  become  a  resident  of  this  state,  until  after 
the  expiration  of  six  years  from  the  time  such  residence  began 
here. 

Appeal  from  Superior  Court,  King  County. 

Burke,  Shepard  &  Woods,  for  appellant. 
Emmons  &  Emmons,  Paden  <j&  Gridley,  and  Hawley  dk 
Prouty,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Scott,  J. — This  is  an  action  on  a  judgment  recovered 
in  the  county  court  of  Fond  du  Lac  county,  Wisconsin,  on 
June  9,  1882,  by  the  respondent  against  the  appellant  here, 
on  a  contract  debt  originating  in  1881.  The  respondent 
was  at  all  those  times  and  is  still  a  resident  of  Illinois,  and 
has  at  no  time  been  a  resident  of  either  Wisconsin  or 
Washington.  The  appellant  was  at  all  those  times  a  resi- 
dent of  Fond  du  Lac  county,  Wisconsin,  and  so  remained 
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till  September  1,  1887,  when  he  removed  to  Seattle,  Wash- 
ington. 

On  June  23,  1885,  the  appellant,  being  then  an  insolvent 
debtor,  began  proceedings  in  insolvency  under  the  Wiscon- 
sin statute  for  the  relief  of  insolvent  debtors,  which  had 
been  a  general  law  of  the  state  since  prior  to  all  the  times 
above  mentioned.  Said  proceeding  was  begun  and  carried 
through  in  compliance  with  the  requirements  of  the  stat- 
ute, notice  being  given  by  publication,  and  on  April  8, 
1880,  appellant  was  granted  a  discharge  of  his  indebted- 
.ness,  the  order  therefor  purporting  to  satisfy  the  judgment 
aforesaid  recovered  against  him  by  the  respondent.  No 
personal  service  of  notice  or  process  in  the  insolvency  pro- 
ceeding was  made  upon  the  respondent,  none  being  pre- 
scribed by  the  statute,  and  the  respondent  did  not  appear 
in  said  proceeding,  nor  accept  any  dividend  from  the  as- 
signee therein.  The  respondent's  judgment  has  never 
been  satisfied  or  discharged,  unless  by  force  of  said  insolv- 
ency proceeding.  The  circuit  court  in  Wisconsin  in  which 
said  insolvency  proceeding  was  prosecuted  is  a  court  of 
general  original  jurisdiction.  The  county  court  of  Fond 
dn  Lac  county  is  a  court  of  record,  and,  besides  probate 
and  other  special  jurisdictions  common  to  all  county  courts 
in  the  state,  has,  by  statute,  jurisdiction  concurrently  with 
the  circuit  court  of  civil  actions  not  involving  over  $20,- 
000. 

A  Wisconsin  statute,  in  force  in  1882,  and  ever  since 
then,  provides  that  "No  action  shall  be  brought  upon  a 
judgment  rendered  in  any  court  of  this  state,  except  a 
court  of  a  justice  of  the  peace,  between  the  same  parties 
without  leave  of  the  court  for  a  good  cause  shown,  on  no- 
tice to  the  adverse  party. ' ' 

This  action  was  begun  in  the  superior  court  of  King 
county,  on  May  13,  1891.  The  plaintiff  (respondent) 
filed  a  complaint,  declaring  on  his  said  Wisconsin  judg- 
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ruent,  and  also  alleging  that  the  defendant  (appellant)  was 
out  of  and  absent  from  and  resided  out  of  the- territory 
(now  state)  of  Washington,  on  June  9,  1882,  and  thence 
continuously  till  September  1,  1887.  To  this  complaint 
the  defendant  interposed  a  demurrer  based  on  §§  25  and  27 
of  chap.  2  of  'the  Washington  Code  of  1881,  relating  to 
limitation  of  actions,  and  the  amendments  of  said  §  25  by 
the  acts  of  December  22,  1885  (Laws  1885-6,  p.  74), 
and  February  25,  1891  (Laws,  p.  90).  The  demurrer  was 
overruled,  and  the  defendant  answered,  setting  up  the  lim- 
itation relied  on;  and  pleading  the  statute  above  mentioned 
requiring  leave  of  the  court  to  be  obtained  before  suing  on 
a  Wisconsin  judgment,  and  the  fact  that  no  such  leave  had 
been  obtained;  and  also  pleading  the  Wisconsin  insolvency 
statute  and  his  discharge  in  proceedings  thereunder.  To  the 
plea  of  the  statute  of  limitations  the  plaintiff  demurred, 
and  his  demurrer  was  sustained;  to  the  plea  of  no  leave  ob- 
tained to  sue  on  the  judgment,  and  to  the  plea  of  the  Wis- 
consin insolvency  statute,  and  the  discharge  thereunder,  he 
replied.  Afterwards,  on  August  29, 1892,  the  parties  made 
an  agreed  statement  of  facts,  embracing  admissions  of  the 
existence  of  all  the  Wisconsin  statutes  above  referred  to, 
and  of  the  existence  and  regularity  of  the  defendant's  in- 
solvency proceeding  (reserving  the  question  of  its  effect  on 
the  plaintiff's  county  court  judgment),  that  the  plaintiff 
had  not  obtained  leave  to  sue,  and  embracing  all  the  other 
facts  above  set  forth.  The  case  was  submitted  to  the  su- 
perior court  for  decision  on  this  statement  of  facts,  and 
judgment  went  thereon  against  the  defendant,  who  there- 
upon prosecuted  this  appeal. 

The  appellant's  case  rests  upon  three  points,  a  deter- 
mination of  either  of  which  in  his  favor  must  result  in  a 
reversal  of  the  judgment  below,  with  directions  to  dismiss 
the  action.  These  are  as  follows:  (1)  The  court  below 
erred  in  giving  judgment  for  plaintiff,  because  this  action 
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was  instituted  without  leave  first  obtained  to  sue  upon  the 
Wisconsin  judgment.  (2)  The  court  erred,  because  the 
appellant's  discharge  in  insolvency  proceedings  under  the 
Wisconsin  statute,  as  pleaded  and  incorporated  into  the 
agreed  statement,  was  a  bar  to  any  action  on  the  respond- 
ent's prior  Wisconsin  judgment.  (3)  The  court  erred, 
because  the  Washington  statute  of  limitations  pleaded  was 
a  bar  to  the  respondent's  action. 

Appellant  waives,  as  immaterial,  the  question  whether 
the  leave  of  court  required  by  the  Wisconsin  statute  as  a 
prerequisite  to  an  action  upon  a  judgment  of  that  state 
should  be  sought  and  obtained,  where  it  is  proposed  to 
bring  the  action  in  another  state,  from  the  court  which 
rendered  the  judgment,  or  from  the  court  in  which  it  is 
proposed  to  bring  the  action  on  the  judgment;  but  con- 
tends that,  however  that  may  be,  the  contract  evidenced 
by  the  Wisconsin  judgment  is  limited  in  its  force  by  the 
Wisconsin  statute  in  existence  when  the  judgment  was  re- 
covered, prohibiting  its  collection  by  a  new  action  without 
leave  first  obtained;  that  the  law  imports  the  statute  into 
the  judgment,  and  that  the  judgment  can  have  no  higher 
force  in  any  other  state  than  in  the  state  where  it  was 
granted;  that  the  "full  faith  and  credit"  provision  of  the 
federal  constitution  (art.  4,  §1)  implies  that  the  public 
acts  of  every  state  shall  be  given  the  same  effect  by  the 
courts  of  other  states  that  is  given  to  them  by  the  law  and 
usage  of  the  state  which  enacted  them,  and  therefore  that 
the  limitation  imposed  by  the  Wisconsin  statute  upon  the 
force  of  a  judgment  obtained  in  that  state,  and  upon  the 
remedies  flowing  from  that  judgment,  must  be  recognized 
by  the  courts  of  any  state  in  which  an  action  is  based  upon 
it  as  qualifying,  equally  in  those  courts  as  in  the  courts  of 
Wisconsin,  the  right  of  action  upon  the  judgment,  so  that 
the  fact  that  no  leave  to  sue  had  been  obtained  is  matter 
in  abatement  of  this  action  in  the  courts  of  this  state. 
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There  is  no  law  in  this  state  requiring  leave  of  court  to 
sue  on  a  judgment,  whether  recovered  here  or  elsewhere. 

We  have  no  knowledge  that  the  provision  of  the  federal 
constitution  above  referred  to  has  ever  been  construed  as 
going  to  the  extent  contended  for  by  appellant.  The  stat- 
ute in  question  was  not  one  which  limited  the  force  of  the 
judgment,  and  did  not  enter  into  it;  but  was  one  which  re- 
lated to  a  remedy  thereon  only,  and  as  such  would  have  no 
force  here.  2  Parsons,  Contracts  (7th  ed.),  pp,  718  to  723; 
Story,  Conflict  of  Laws  (8th  ed.),  §  556. 

As  to  the  second  ground,  it  is  not  contended  that  the 
discharge  in  question  would  have  force  to  discharge  the 
debt  under  the  circumstances  against  a  citizen  of  another 
state  than  Wisconsin,  where  it  was  obtained,  as  the  law  in 
that  respect  has  been  settled  by  the  federal  court  otherwise. 
But  the  point  is  made  here  that  it  does  not  appear  that  the 
respondent  was  a  citizen  of  another. state,  as  it  only  appears 
that  he  was  a  resident  of  the  State  of  Illinois,  and  it  is  con- 
tended that  residence  does  not  imply  citizenship,  and  that 
the  respondent  may  even  have  been  a  citizen  of  Wisconsin 
although  a  resident  of  Illinois.  It,  however,  appears  by 
the  stipulated  facts  that  the  respondent  was  not  at  any  time 
a  resident  of  the  State  of  Wisconsin,  and  never  having  been 
a  resident  he  could  not  have  been  a  citizen  of  that  state, 
and  it  likewise  appearing  that  the  respondent  had  for  many 
years  been  a  resident  of  the  State  of  Illinois  he  will  be  pre- 
sumed to  be  a  citizen  of  that  state,  the  contrary  not  ap- 
pearing. 

It  is  further  contended  that  the  discharge  had  the  effect 
of  barring  an  action  on  the  judgment  obtained  by  the  re- 
spondent in  Wisconsin,  although  it  would  not  affect  the 
original  contract  or  debt  upon  which  the  judgment  was  ob- 
tained, because  the  same  judicial  power  which  granted  the 
judgment  afterwards  discharged  it,  and  the  one  could  have 
no  more  force  than  the  other.     This  proposition  is  an- 
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swered  by  the  fact  that  the  court  had  jurisdiction  to  render 
the  first  judgment,  and  it  had  no  jurisdiction  to  render  a 
discharge  thereof  in  the  insolvency  proceeding  as  against 
the  respondent,  and  it  was  therefore  void  and  without  ef- 
fect as  against  him  for  any  purpose.  It  follows  that  the 
discharge  pleaded  was  no  bar  to  the  action.  Reno  on  Non- 
residents, §§  267-270;  Hawes  on  Jurisdiction  of  Courts, 
§  121;  Slaughter  Rouse  Cases,  16  Wall.  36-74;  Sheltonv. 
Tiffin,  6  How.  163;  Story,  Conflict  of  Laws  ( 8th  ed.),  §  539; 
Story,  Constitution  (5th  ed.),  §  1390;  Cooley's  Const.  Lim. 
(5th  ed.),  §  358;  Hawley  v.  Hunt,  27  Iowa,  303;  Main  v. 
Messner,  17  Or.  78  (20  Pac.  Rep.  255);  Beam.  v.  Lor  yea, 
81  Cal.  151  (22  Pac.  Rep.  5l3). 

Nor  do  we  think  that  the  plea  of  the  statute  of  limita- 
tions was  well  taken,  as  the  appellant  had  not  been  within 
the  jurisdiction  of  the  courts  of  this  state  for  six  years, 
the  time  prescribed  in  such  cases.  The  word  " return," 
used  in  the  exception,  has  generally  been  construed  to  mean 
to  come  into,  and  consequently  applies  to  non-residents,  and 
in  order  to  avail  himself  of  the  statute  it  was  necessary  for 
the  appellant  to  show  that  he  had  resided  in  this  state  for 
the  full  statutory  period.  This  was  the  view  incidentally 
taken  of  this  statute  by  the  court  in  Lake  v.  Steinbach,  5 
Wash.  659  (32  Pac.  Rep.  767). 

It  follows  that  the  judgment  of  the  superior  court  must 
be  affirmed. 

Dunbar,  C.  J.,  and  Stiles,  Hoyt  and  Anders,  JJ., 
concur. 
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[  No.  877.    Decided  July  27, 1893.] 

Em  a   G.  Girault,  Respondent,  v.  The  A.  P.  Hotaling 
Company  (of  Puget  Sound)  et  al.,  Appellants. 

ADVANCEMENT  —  FRAUDULENT  CONVEYANCE  —  ESTOPPEL . 

The  fact  that  a  woman  furnished  her  son-in-law  with  money  with 
which  to  buy  a  lot  and  construct  a  building  in  a  town  to  which  the 
family  comptemplated  removing,  and  that  the  son-in-law  took  the 
title  to  the  land  in  his  own  name,  does  not  constitute  an  advance- 
ment, when  none  of  the  parties  to  the  transaction  ever  claimed  or 
treated  it  as  one. 

Where  money  has  been  furnished  by  a  woman  to  her  son-in-law 
for  the  purchase  of  land,  the  title  to  which  he  takes  in  his  own  name, 
and  then  afterwards  conveys  to  her  husband,  the  fact  that  the  hus- 
band and  son-in-law,  while  holding  the  title  to  the  land,  are  engaged 
in  a  co-partnership  business  in  which  they  become  indebted  to 
others,  will  not  render  a  conveyance  of  such  land  by  the  husband 
to  the  wife  fraudulent  as  to  creditors,  especially  when  enough  other 
assets  remain  to  pay  the  indebtedness  of  the  firm. 

In  such  a  case,  where  it  is  not  shown  the  creditors  of  the  hus- 
band and  son-in-law  had  any  knowledge  that  the  title  to  said  prop- 
erty was  in  them  at  the  time  the  indebtedness  was  contracted,  nor 
that  any  of  the  family  had  ever  represented  that  the  members  of 
the  co-partnership  had  any  interest  therein,  the  fact  that  title  was 
allowed  to  remain  in  them  does  not  constitute  an  estoppel. 

Appeal  from  Superior  Court,  Skagit  County. 

Million  <&  Houser,  for  appellants. 
Fishback,  Elder  cfe  llardin,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Scott,  J. — The  respondent  brought  an  action  against  the 
appellants  to  enjoin  them  from  selling  the  north  half  of  the 
north  half  of  lots  1  and  2,  in  block  34,  in  the  city  of  Anacortes, 
and  a  decree  was  rendered  in  her  favor.  The  respondent  was 
formerly  Mrs.  Le  Boucher,  and  resided  at  Walla  Walla,  in 
this  state,  where  her  former  husband  had  been  engaged  in 
the  saloon  and  liquor  business.     After  Mr.  Le  Boucher's 
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death,  the  respondent's  son-in-law,  O.  T.  Frechette,  ran  the 
business  a  while  for  her.  In  September,  1890,  he  concluded 
to  go  to  Anacortes  and  locate  there,  but  had  no  money. 
Respondent  wished  to  be  near  her  daughter,  who  was  an 
only  child,  and  expressed  her  willingness  to  buy  a  lot  and 
erect  a  building  thereon  at  Anacortes,  the  upper  part  of 
which  should  be  occupied  by  respondent  with  her  haughter 
and  son-in-law  as  their  home,  and  the  lower  part  of  which 
might  be  used  by  the  son-in-law  for  a  business  house,  if  he 
so  desired,  respondent  intending  to  start  him  in  some  suit- 
able business.  She* accordingly  gave  Frechette  $300  with 
which  to  go  to  Anacortes,  so  that  he  might  have  money 
enough  for  his  expenses,  and  might  have  at  least  the  sum 
of  $200  to  pay  as  a  deposit  on  the  purchase  of  a  lot,  if  he 
found  one  that  suited  him.  Frechette  went  to  Anacortes, 
and  bought  the  north  half  of  said  lots  one  and  two,  and 
paid  thereon  $200,  and  respondent  sent  him  $1,300  more 
with  which  to  complete  the  purchase.  He  took  the  deed 
therefor  in  his  own  name.  Subsequently  the  respondent 
furnished  Frechette  with  money  with  which  he  built  two 
business  houses  on  the  last  described  tract.  The  respond- 
ent moved  to  Anacortes,  and  took  possession  of  one  of  said 
buildings,  which  was  situated  on  the  north  half  of  the  tract 
last  described,  the  sale  of  which  she  sought  to  enjoin  in 
said  action,  and  she  has  ever  since  occupied  this  building 
as  a  home,  and  was  in  actual  possession  thereof  at  the  time 
of  trial,  her  son-in-law  and  daughter  having  removed  there- 
from. This  is  the  building  first  constructed;  the  other 
building  was  erected  on  the  south  half  of  the  tract  pur- 
chased. It  does  not  appear  that  Frechette  had  any  au- 
thority from  the  respondent  to  take  the  deed  to  said  land 
in  his  own  name,  or  that  she  knew  he  had  done  so  until 
some  time  thereafter.  After  moving  to  Anacortes  the  re- 
spondent married  a  Mr.  Girault,  and  Frechette  and  Girault 
entered  into  a  copartnership  in  the  grocery  and   liquor 
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business,  carrying  on  the  grocery  business  in  the  store 
room  on  the  premises  in  controversy,  and  carrying  on  a 
wholesale  liquor  business,  with  a  saloon  attached,  in  the 
other  building  on  the  south  half  of  the  tract  purchased. 
After  the  marriage  of  the  respondent  with  Girault,  Frechette 
and  wife  voluntarily  conveyed  the  north  half  of  the  tract  pur- 
chased to  Mr.  Girault.  The  copartnership  between  Girault 
and  Frechette  continued  from  the  latter  part  of  January, 
until  the  15th  day  of  July,  1891,  on  which  last  named 
date  Girault  withdrew  from  the  firm  and  turned  over  all 
of  his  interest  therein  to  Frechette,  who  agreed  to  pay  all 
the  indebtedness  of  the  firm,  and  gave  Girault  a  mortgage 
on  the  stock  of  goods  and  property  of  the  firm,  and  upon 
the  south  half  of  the  tract  of  land  purchased  as  aforesaid, 
to  secure  the  performance  of  such  agreement.  At  the  time 
of  the  dissolution  of  said  firm  it  appears  from  the  testimony 
that  the  firm  was  indebted  in  the  sum  of  $±,000,  and  that 
the  stock  of  goods  on  hand  was  worth  $4,000,  and  that 
there  were  other  firm  assets  consisting  of  accounts  due  the 
firm,  amounting  to  $1,500,  and  bills  receivable  for  $1,100, 
and  the  business  house  and  lot  whereon  the  business  was 
conducted,  being  the  south  half  of  the  tract  purchased  as 
aforesaid,  which,  there  was  some  testimony  to  show,  was 
worth  the  sum  of  $2,500.  In  the  month  of  August  fol- 
lowing the  dissolution  of  the  copartnership,  Girault  con- 
veyed the  property  in  controversy,  the  north  half  of  the 
tract  purchased,  to  respondent.  Soon  thereafter  appellant 
Hotaling  &  Co.  commenced  suit  and  obtained  judgment 
against  Frechette  and  Girault  for  liquors  furnished  them 
while  they  were  in  partnership  in  the  saloon  business,  and 
caused  an  execution  to  issue  and  to  be  levied  upon  the 
whole  of  the  tract  of  land  purchased,  and  were  proceeding 
to  sell  the  same  under  said  execution  until  restrained  from 
selling  the  north  half  of  said  tract,  which  had  been  con- 
veyed to  the  respondent  as  aforesaid.     The  fact  that  re- 
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spondent  had  furnished  the  money  for  the  purchase  of  the 
whole  of  said  tract  of  land,  and  for  the  erection  of  both 
buildings  is  not  controverted,  but  appellants  contend  that 
the  circumstances  under  which  the  money  was  paid  make 
it,  in  effect,  an  advancement  to  the  son-in-law;  and  further- 
more, that  as  the  legal  title  to  the  property  was  allowed  to 
remain  in  Girault,  the  respondent's  husband,  during  the 
existence  of  the  partnership,  that  the  respondent  is  estopped 
from  setting  up  her  ownership  as  against  the  record  title 
as  it  existed  during  the  period  in  which  the  goods  were 
sold  by  appellant  to  the  firm. 

As  to  the  first  proposition,  there  is  nothing  in  the  record 
to  show  that  the  respondent  intended  said  money  us  an  ad- 
vancement to  her  son-in-law,  or  that  she  intended  he  should 
deal  with  it  in  any  other  way  than  as  her  money,  and  there 
is  nothing  to  show  that  either  Frechette  or  his  wife  at  any 
time  ever  claimed  that  it  was  an  advancement,  or  that  they 
ever  claimed  any  interest  in  the  property  in  controversy. 
There  is  no  foundation  in  the  testimony  to  charge  the  re- 
spondent with  any  bad  faith  in  the  premises.  It  was  not 
shown  that  she  had  any  knowledge  that  either  Frechette 
or  the  firm  were  indebted  at  the  time  tbe  legal  title  to  the 
tract  in  question  was  conveyed  to  her  by  Girault;  and  it 
further  appears  that  at  the  time  the  partnership  was  dis- 
solved Frechette  had  assets  enough  in  his  hantfs  to  more 
than  pay  the  indebtedness  of  the  firm. 

As  to  the  second  proposition,  there  is  nothing  upon 
which  an  estoppel  can  be  founded,  for  it  does  not  appear 
that  either  Frechette,  Girault  or  the  respondent  ever  repre- 
sented that  the  firm,  or  either  member  of  the  firm,  owned 
the  tract  of  land  in  question  or  had  any  interest  therein. 
Appellants'  contention  is  founded  upon  the  bare  fact  that 
the  legal  title  to  this  property  was  in  Frechette  and 
Girault  subsequently,  as  aforesaid,  and  wTas  of  record,  but 
it  is  not  shown,  nor  was  there  any  attempt  to  show,  that 
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appellants  had  any  knowledge  that  either  Girault  or  Fre- 
chette held,  or  had  ever  held,  the  title  to  said  property  at 
the  time  the  indebtedness  was  contracted,  or  subsequently^ 
prior  to  the  issue  of  the  execution  aforesaid. 

Upon  this  state  of  facts  it  seems  to  us  that  the  judgment 
of  the  superior  court  was  unquestionably  right,  and  it  is 
affirmed. 

Dunbar,  C.  J.,  and  Anders,  Stiles  and  Hoyt,  JJ., 
concur. 


[No.  996.     Decided  July  27,  1893.] 

County  of  Thurston,  Appellant,  v.  George  B.  Scam- 
mell  et  al.,  Respondents.'' 

[  No.  997.    Decided  July  27, 1893.] 

County  or  Thurston,  Appellant,  v.  W.  S.  Beebe  etal., 

Respondents. 

COST8— DISMISSAL  OF  ACTION  —  REPEAL  OF  STATUTE   PENDING 

ACTION. 

Where  an  action  is  dismissed  for  the  reason  that  the  statute  upon 
which  it  is  founded  has  been  repealed  during  the  pendency  of  tho 
action,  neither  party  is  entitled  to  a  judgment  for  costs. 

Sec.  827,  Code  Proc,  providing  that  "in  all  cases  where  costs 
and  disbursements  are  not  allowed  to  the  plaintiff  the  defendant 
shall  be  entitled  to  have  judgment  in  his  favor  for  the  same,"  does 
not  apply  to  cases  were  neither  party  is  entitled  to  costs. 

Appeal  from  Superior  Court,  Thurston  County. 

Milo  A.  Root,  and  Charles  II.  Ayer,  for  appellant. 
John  C.  Eleber,  Phil.  Skill  man,  W.  I.  Agnew,  and  Rob- 
inson db  Linn,  for  respondents. 
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The  opinion  of  the  court  was  delivered  by 

Anders,  J. — These  actions  were  brought  by  the  county, 
under  the  revenue  act  of  1891  (Laws,  1891,  p.  280),  for 
the  purposes  of  having  the  registered  unpaid  taxes  on  cer- 
tain real  estate  described  in  the  complaint  declared  a  lien 
thereon  and  the  property  sold  to  satisfy  the  same.  An 
answer  was  filed  in  one  of  the  cases  and  a  general  demurrer 
in  the  other,  but  before  trial  or  decision  was  had  in  either 
case  the  law  upon  which  the  proceedings  were  based  was 
repealed  by  the  act  of  March  15,  1893  (Laws,  1893,  p. 
323),  which  made  no  reference  to  pending  cases  and  no 
provision  whatever  in  respect  thereto.  The  trial  judge,  at 
the  instance  of  the  county  attorney,  dismissed  the  actions 
on  the  ground  that  the  court  no  longer  had  jurisdiction  to 
proceed,  and,  at  the  same  time,  rendered  judgment  in  favor 
of  the  defendants  in  each  case  for  costs,  including  the  stat- 
utorj'  attorney  fee.  The  appellant  alleges  that  the  judg- 
ment for  costs  is  void  for  the  reason  that  the  court  had  no 
authority  or  jurisdiction  to  render  it;  and  we  are  inclined 
to  the  same  opinion.  %  While  the  decisions  of  the  courts 
upon  this  question  are  not  entirely  harmonious,  we  think 
the  decided  weight  of  authority  is  in  favor  of  the  rule  that 
where  an  action  is  dismissed  for  want  of  jurisdiction  no 
costs  can  be  awarded  to  either  party,  unless  expressly 
authorized  by  statute.  The  decisions  adopting  this  rule 
proceed  upon  the  theory,  which  is  certainly  not  without 
reason,  that  the  court,  in  such  cases,  has  no  more  authority 
to  render  judgment  for  costs  than  for  relief.  The  su- 
preme court  of  the  United  States  has  many  times  an- 
nounced the  doctrine  that  when  a  cause  is  dismissed  for 
want  of  jurisdiction,  nothing  further  can  be  done  with 
reference  thereto.  Inglee  v.  Coolidge,  2  Wheat.  363;  Mc- 
Iver  v.  Wattles,  9  Wheat.  650;  Strader  v.  G-raliam,  18  How. 
602;  Harnthall  v.  Collector,  9  Wall.  560.      In  fact  the  rule 
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seems  to  be  uniform  in  the  federal  courts.  Pentlarge  v. 
Kirby,  20  Fed.  Rep.  898.  And  to  the  same  effect  are  the 
following  cases:  Bartels  v.  IToey,  3  Col.  279;  Norton  v. 
McLeary,  8  Ohio  St.  205;  Walker  v.  Snowden,  31  Tenn. 
193;  Derton  v.  Boyd,  21  Ark.  264;  Mazange  v.  Slocum, 
23  Ala.  668;  Burke  v.  Jackson,  22  Ohio  St.  270;  Humis- 
ton  v.  Ballard,  63 % Barb.  9,  and  many  more  that  might  be 
cited. 

But  we  do  not  wish  to  be  understood  as  deciding  that  we 
would  feel  bound  to  follow  the  rule  above  stated  in  all 
cases,  without  exception,  for  our  statute  provides  that  the 
prevailing  party  shall  be  entitled  to  his  costs  and  disburse- 
ments, and  cases  might  arise  where  a  dismissal  for  want  of 
jurisdiction  might  be  proper  and  where  the  statute  would 
be  applicable,  and  would,  of  course,  be  decisive.  But  this 
statute  (§  824,  CodeProc),  has  no  application  to  this  case. 
When  the  law  was  repealed  upon  which  the  action  was 
founded  neither  party  had  "prevailed,"  for  the  reason  that 
no  matter  either  of  law  or  fact  had  been  determined.  If 
either  could  be  said  to  be  the  prevailing  party  it  would,  in 
this  instance,  be  the  plaintiff,  at  whose  suggestion,  or  upon 
whose  motion,  the  action  was  dismissed.  That  the  repeal 
of  an  act  upon  which  a  pending  action  is  founded  is  a  com- 
plete bar  to  all  further  proceedings  is  a  question  upon 
which  we  have  observed  no  conflict  in  the  authorities. 
Butler  v.  Palmer,  1  Hill,  324;  Hunt  v.  Jennings,  5  Blackf. 
195;  Saco  v.  Gurney,  34  Me.  14. 

But  it  is  suggested  by  the  learned  counsel  for  the  re- 
spondents that  the  defendants,  respondents  here,  were  en- 
titled to  their  costs  under  the  provisions  of  §  827  of  the 
Code,  which  is  as  follows: 

"In  all  cases  where  costs  and  disbursements  are  not 
allowed  to  the  plaintiff,  the  defendant  shall  be  entitled  to 
have  judgment  in  his  favor  for  the  same.'' 

We  think,  however,  that  this  section  must  be  held  not  to 
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apply  to  cases  where  neither  party  is  entitled  to  costs,  but 
only  to  those  cases  where  costs  must  be  awarded  to  one 
party  or  the  other.  In  ordinary  cases,  if  the  plaintiff  is 
not  the  prevailing  party,  nor  entitled  to  costs  in  any  event, 
then  the  defendant  is  entitled  to  judgment  for  the  same. 

Judgment  reversed. 

Dunbar,  C.  J.,  and  Hoyt,  Scott  and  Stiles,  JJ., 
concur. 


[No.  818.    Decided  July  31, 1893.]  • 

Seattle  and  Montana  Railway  Company,  Appellant, 
v.  Thomas  Johnson  et  al.,  Respondents. 

ORDER  VACATING  JUDGMENT — RECORD  ON  APPEAL  —  NOTICE  — 
BOND  —  EMINENT  DOMAIN —JUDGMENT  —  MODIFICATION  ON  MO- 
TION. 

On  an  appeal  from  an  order  denying  a  petition  to  vacate  a  judg- 
ment no  bill  of  exceptions  nor  statement  of  facts  is  necessary,  as  all 
matters  essential  for  a  determination  of  the  appeal  appear  in  the 
record  otherwise. 

Notice  of  appeal  is  not  necessary  to  parties  who  do  not  appear 
in  the  action,  though  named  as  defendants. 

Insufficiency  of  the  appeal  bond  is  not  ground  for  the  dismissal 
of  the  appeal,  but  the  remedy  provided  by  §1421,  Code  Proc,  for 
the  discharge  of  the  bond  and  the  tiling  of  a  new  one  should  be  fol- 
lowed. 

Where  a  judgment  and  decree  of  appropriation  of  land  is  irreg- 
ular and  erroneous  on  its  face  for  the  reason  that  it  does  not  con- 
form to  the  verdict  of  the  jury  and  the  statute  in  relation  to  the 
interest  acquired  by  the  petitioner  in  the  premises  appropriated  in 
such  proceeding,  the  court  has  authority  to  correct  it  upon  motion 
or  petition . 

Appeal  from  Superior  Court,  King  County. 

Burke,  Shepard  <&  Woods,  for  appellant. 
White  cfe  Munday,  for  respondents. 

7  —  7  WASH. 
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The  opinion  of  the  court  was  delivered  by 

Anders,  J. — The  appellant  instituted  proceedings  in  the 
superior  court  of  King  county  to  condemn  a  right-of-way 
for  railroad  purposes  over  certain  lands  owned  by  Thomas 
Johnson  and  Ann  Johnson,  his  wife,  in  which  proceeding 
some  thirty  other  parties  were  made  defendants  by  reason 
of  their  having  some  lien  upon,  or  interest  in,  said  premises. 
A  jury  was  empaneled  to  assess  the  damages,  and  a  verdict 
was  returned  against  the  railroad  company,  and  in  favor  of 
the  defendants  collectively,  for  the  sum  of  $3, 000.  A  mo- 
tion for  a  new  trial  was  filed  by  the  petitioner  and  over- 
ruled, and  some  time  thereafter  judgment  for  said  sum  of 
$3, 000  was  entered  in  favor  of  Thomas  Johnson  and  Ann 
Johnson,  his  wife,  only. 

No  appeal  was  taken  from  the  judgment,  and  the  amount 
of  damages  awarded  by  the  jury,  together  with  the  costs 
of  the  proceeding,  was  paid  into  court  by  the  petitioner. 
Subsequently,  however,  the  railroad  company  filed  a  peti- 
tion to  vacate  and  set  aside  the  judgment  and  decree  of  ap- 
propriation, and  to  substitute  therefor  a  judgment  in 
conformity  with  the  verdict  of  the  jury  and  the  statute  re- 
specting decrees  of  appropriation  of  land  in  condemnation 
proceedings.  The  respondents,  Thomas  and  Ann  Johnson, 
filed  an  answer  to  the  petition,  and  a  hearing  was  had  upon 
the  petition  and  answer  resulting  in  a  denial  by  the  court 
of  the  relief  sought  by  the  petitioner.  From  that  order 
of  the  court  the  petitioner  appealed  to  this  court. 

No  bill  of  exceptions  or  statement  of  facts  appears  in 
the  record,  and  for  that  reason  the  respondents,  Thomas 
Johnson  and  Ann  Johnson,  move  to  strike  from  the  tran- 
script all  thereof  except  the  petition  of  appellant  to  con- 
demn the  premises  described  in  the  petition,  and  the  decree 
entered  thereon,  and  also  to  dismiss  the  appeal  for  the 
same  and    other  reasons,  which,  in  our  opinion,  are  not 
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well  founded.  This  court  has  heretofore  held  that  an 
order  denying  a  petition  or  motion  to  vacate  a  judgment 
is  a  final  order  in  such  proceeding,  and  therefore  appealable 
{Northern  Pacific,  etc.,  R.  R.  Co.  v.  Black,  3  Wash.  327; 
28  Pac.  Rep.  538);  and  the  appeal  will  not  be  dismissed 
on  the  ground  that  the  order  appealed  from  was  not  final. 

The  objection  that  the  notice  of  appeal  was  not  served 
on  all  of  the  respondents  may  be  sufficiently  answered  by 
the  observation  that  the  notice  seems  to  have  been  served 
on  all  of  the  respondents  who  appeared  in  the  proceeding, 
and  that  was  all  that  the  statute  required.  Code  Proc., 
§  1406. 

The  appeal  cannot  be  dismissed  on  the  ground  that  the 
bond  is  defective.  If  the  appeal  bond  was  deemed  insuffi- 
cient, a  motion  should  have  been  filed  in  this  court  to 
discharge  it  in  accordance  with  §  1421  of  the  Code  of  Pro- 
cedure. 

While  it  may  be  true  that  matters  are  included  in  the 
transcript  which  cannot  be  considered  here  for  the  reason 
that  they  are  not  embodied  in  a  bill  of  exceptions  or  state- 
ment of  facts,  yet  the  facts  legitimately  in  the  record  are 
sufficient  to  enable  us  to  determine  the  only  question  pre- 
sented for  our  determination,  namely,  the  regularity  of  the 
judgment  and  decree;  and,  therefore,  neither  a  bill  of 
exceptions  nor  statement  of  facts  was  necessary.  The  tran- 
script contains  the  petition  in  the  condemnation  proceed- 
ings, the  verdict  and  judgment  therein,  the  petition  to 
vacate  or  modify  the  judgment,  the  answer  thereto,  the 
order  denying  the  petition,  and  the  notice  of  appeal  and 
appeal  bond,  all  of  which,  we  think,  must  be  taken  to  be 
properly  in  the  record.  It  follows,  therefore,  that  the 
motion  to  dismiss  the  appeal  must  be  denied. 

That  the  judgment  and  decree  of  appropriation  com- 
plained of  is  irregular  and  erroneous  is  patent  upon  its 
face.     It  should  certainly  have  conformed  to,  and  followed, 
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the  verdict  of  the  jury  as  well  as  the  statute  in  relation  to 
the  interest  acquired  by  the  petitioner  in  the  premises  ap- 
propriated in  such  proceeding.  And  we  see  no  reason 
why  the  petition  of  the  appellant  was  denied,  unless  the 
learned  judge  of  the  trial  court  conceived  that  he  had  not 
the  power,  under  the  circumstances,  to  grant  it.  No  in- 
jury could  have  been  done  to  the  respondents,  in  this 
instance,  by  correcting  the  judgment  record,  and  we  think 
the  court  had  the  power,  and  it  was,  therefore,  its  duty  to 
do  so.  While  we  entirely  agree  with  the  suggestion  of 
the  respondents  that  ordinarily  the  allowance  of  amend- 
ments should  not  be  used  by  the  courts  as  a  means  of  re- 
viewing their  decrees  on  the  merits,  or  correcting  their 
own  judicial  mistakes,  or  substituting  decrees  which  were 
not  rendered  or  intended  to  be  rendered,  we  are  neverthe- 
less of  the  opinion  that  where,  in  cases  like  this,  a  judg- 
ment is  irregular  and  erroneous  on  its  face,  and  no  other 
objection  is  made,  it  should  be  corrected  on  motion  or 
petition  in  accordance  with  the  statute,  thereby  avoiding 
the  trouble  and  delay  incident  to  an  appeal. 

From  what  is  disclosed  by  the  record  in  this  case,  it  is 
more  than  probable  that  the  appellant  might  have  avoided 
the  necessity  of  this  proceeding  if  it  had  acted  more 
promptly,  and  if  we  could  find  any  authority  in  the  statute 
for  so  doing  we  would  gladly  award  costs  to  the  respond- 
ents. The  court  delayed  the  entry  of  judgment  for  sev- 
eral days  in  order  to  enable  the  appellant  itself  to  prepare 
the  proper  entry,  but  it  "  sinned  away  its  day  of  grace, "' 
and  the  present  judgment  was  thereupon  entered.  But,  as 
the  statute  applicable  to  this  proceeding  does  not  seem  to 
fix  the  time  within  which  applications  to  modify  or  vacate 
judgments  shall  be  made,  we  are  not  now  prepared  to  say 
that  the  appellant  did  not  have  a  right  to  file  its  petition 
when  it  did. 

The  order  denying  the  petition  is  reversed,  and  the  pro- 
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ceeding  remanded  to  the  court  below,  with  directions  to  so 
modify  the  judgment  and  decree  complained  of  as  to  make 
it  conform  to  the  verdict  of  the  jury  and  the  statute  per- 
taining thereto. 

Hoyt,  Scott  and  Stiles,  JJ. ,  concur. 

Dunbar,  C.  J.,  dissents. 


[No.  844.    Decided  July  31, 1893.] 

"Whatcom  County,  Respondent^  v.  Fairhaven  Land 
Company,  Appellant 

ACTION    FOR    DELINQUENT    TAXES— INEQUALITY    OF  ASSESSMENT— 
WHEN   MAY  BE  RAISED  —  PLEADING  —  PARTIES  —  JUDGMENT. 

In  a  proceeding  under  the  revenue  law  of  1891  by  the  county  to 
foreclose  liens  for  delinquent  taxes  for  the  year  1800,  the  defendant 
may.  under  an  order  to  show  cause,  establish  by  proof  the  unfairness 
and  inequality  of  the  assessment,  without  having  alleged  in  his  an- 
swer actual  or  constructive  fraud  on  the  part  of  the  assessor;  and, 
although  the  board  of  equalization  has  failed  and  refused  to  reduce 
the  assessment,  the  defendant  may,  upon  proof  of  over-valuation, 
have  judgment  by  the  court  reducing  the  amount  of  his  taxes. 

A  complaint  for  the  foreclosure  of  tax  liens  which  contains  no 
allegation  of  ownership  in  the  defendant  of  the  property  assessed, 
but  merely  a  statement  that  the  list  appended  is  a  list  of  registered 
unpaid  taxes  assessed  to  defendant,  is  sufficient  as  against  a  demur- 
rer, when  nothing  appears  on  the  face  of  the  complaint  to  show  that 
any  other  person  is  interested  in  the  property  as  owner  or  other- 
wise. 

The  fact  that  parties  to  whom  lands  have  been  sold  and  con- 
veyed have  not  been  made  defendants  in  an  action  to  foreclose  de- 
linquent tax  liens  upon  such  lands,  as  required  by  the  statute 
authorizing  foreclosure,  will  not  defeat  the  county's  right  to  a  decree, 
where  the  defendant  named  was  the  owner  at  the  time  of  the  as- 
sessment, and  it  is  not  shown  that  the  deeds  proved  to  have  been 
executed  were  of  record. 

Although  there  is  no  personal  obligation  to  pay  taxes  upon  the 
grantor  of  lands  conveyed  prior  to  November  1st,  of  the  year  of  as- 
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sessment,  suit  for  taxes  may  be  prosecuted  against  the  grantor 
alone  unless  the  grantee  records  his  deed. 

Where  a  great  number  of  different  tax  liens  are  sought  to  be 
foreclosed  in  the  same  suit,  because  the  property  belongs  to  the 
same  owner,  judgment  cannot  be  rendered  against  the  defendant 
for  the  aggregate  of  all  the  taxes  due,  but  the  decree  should  be  that 
each  parcel  be  sold  for  a  sum  ascertained,  including  interest,  penal- 
ties, costs  and  attorney's  fee,  the  latter  item  to  be  charged  upon  a 
percentage  of  the  recovery  against  each  parcel. 

Appeal  from  Superior  Court,  Whatcom  County. 

Kerr  &  Me  Cord,  and  H.  Y.  Thompson,  for  appellant. 
Thomas  G.  Newman,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Stiles,  J. — This  was  a  proceeding  to  foreclose  liens  for 
taxes  upon  a  large  number  of  separate  parcels  of  real  es- 
tate, taken  under  the  act  of  1891  to  cure  defective  titles  to 
real  estate  and  the  general  revenue  law  of  the  same  year 
(Acts,  pp.  166,  280).  The  taxes  in  controversy  were 
those  assessed  for  the  year  1890. 

Upon  the  return  of  the  order  to  show  cause,  the  appel- 
lant made  it  appear  that  the  property  assessed  to  it  was  of 
four  classes:  (1)  Non-assessable  tide  lands;  (2)  lands 
which  had  no  existence  in  fact;  (3)  lands  which  were  of 
the  actual  value  at  the  time  of  the  assessment  of  $193,451, 
but  which  were  assessed  at  the  value  of  $409,081;  (4) 
lands  which  had  been  conveyed  by  it  to  third  parties  since 
the  assessment.  The  first  two  classes  were  stricken  from 
the  roll  by  order  of  the  court,  and  there  is  no  issue  upon 
them. 

As  required  by  the  court,  appellant  filed  a  sworn  answer 
to  the  complaint  of  the  county,  and  the  evidence  was  taken 
before  a  referee.  The  answer  set  up  as  a  defense  to  the 
taxes  claimed  upon  the  third  class  of  lands  that  the  appel- 
lant had  appeared  before  the  board  of  equalization  and 
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demanded  that  its  assessment  upon  this  class  of  lands  be 
reduced  from  the  amount  assessed  to  the  actual  value,  but 
that  no  relief  had  been  given  and  no  order  made  in  the 
premises,  and  that  afterward,  when  the  time  for  payment 
of  taxes  had  arrived,  it  appeared  before  the  same  board  as 
the  board  of  county  commissioners,  and  represented  the 
facts,  showing  the  excessive  valuation  and  the  illegality  of 
the  assessment,  and  that  thereupon  a  compromise  was 
made,  and  a  settlement  had  of  the  whole  matter  of  appel- 
lant's taxes,  whereupon,  and  in  pursuance  of  the  agreement 
for  a  settlement  and  in  full  payment  and  discharge  of  its 
taxes,  appellant  paid  to  the  treasurer  of  the  county  $24,- 
892.26,  and  took  his  receipt  therefor.  The  payment  thus 
made  was  based  upon  the  values  as  admitted  to  be  correct 
by  the  appellant. 

Upon  the  hearing  before  the  referee  he  found  that  the 
values  of  the  appellant's  lands  of  the  third  class  were  as 
claimed  by  it,  but  that  it  had  failed  to  take  advantage  of 
the  remedy  provided  by  law  in  case  of  excessive  valuation 
of  property  for  taxation,  and  had  thereby  waived  its  right 
to  object  in  this  proceeding  to  the  valuation  as  permitted 
to  stand  by  the  board  of  equalization;  that  is,  it  was 
estopped  now  to  say  that  the  values  were  other  than  those 
fixed  by  the  assessor.  Before  the  court,  upon  due  excep- 
tions by  the  appellant,  the  view  of  the  referee  was  adopted 
in  this  particular,  andthe  respondent  had  judgment.  And 
herein  lies  the  main  issue  in  this  case,  viz.,  whether  under 
the  proceeding  for  the  collection  of  delinquent  taxes  of 
former  years,  provided  for  in  the  two  acts  above  men- 
tioned, appellant  was  thus  estopped. 

There  was  some  evidence  in  the  case  tending  to  show 
that  the  assessor  had  never  made  a  legal  .assessment  of 
these  lands,  but  had  merely  set  down  arbitrary  values  in 
his  office,  without  examination,  inquiry  or  knowledge  of 
the  condition,  situation  or  circumstances  of  the  subject 
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matter.  Town  lots  and  blocks  which,  by  reason  of  their 
being  cut  up  by  ravines,  were  far  less  valuable  than  others 
adjoining,  were  assessed  at  the  same  value;  lots  consisting 
of  a  narrow  strip  of  upland,  and  the  remainder  tide  flat, 
were  assessed  as  all  upland;  property  remote  from  desira- 
ble locations  was  put  down  at  the  highest  value;  and,  as  a 
whole,  the  error  was  made  of  assessing  the  property  at 
more  than  double  its  actual  value. 

An  arbitrary  assessment  of  property  without  the  exer- 
cise of  the  assessor's  judgment,  based  upon  knowledge  or 
information,  is  an  illegal  assessment,  and  is  a  fraud  upon 
the  property  owner,  and  may  always  be  taken  advantage 
of  by  the  latter  in  some  manner.  But  we  do  not  think 
there  was  evidence  sufficient  in  the  case  to  establish  the 
claim  of  constructive  fraud,  and  shall  decide  it  as  merely 
one  of  palpably  excessive  over  valuation. 

In  such  a  contingency,  however,  the  respondent  raises 
the  point  that  tax  laws  do  not  generally  afford  any  relief, 
except  by  appeal  to  a  board  of  equalization,  and  that  this 
particular  law  is  not  an  exception  to  that  rule.  The  pro- 
ceedings subsequent  to  the  work  of  the  assessor  were  gov- 
erned by  the  general  revenue  law  of  1890  (Acts,  p.  530), 
and  §  73  of  that  act  (p.  555)  prescribes  the  powers  of  boards 
of  equalization.  The  old  revenue  law  (Code  1881,  §  2877, 
as  amended  in  1886)  provided  that  boards  of  equalization 
should  have  very  full  powers.  They  were  to  hear  and  de- 
termine all  matters  concerning  assessments,  and  might 
subpoena  witnesses,  and  raise  or  reduce  all  appraisements 
so  as  to  make  taxation  equal  and  uniform,  and  there  was  a 
section  reading  as  follows: 

"Sec.  2879.  During  the  session  of  the  board  for  the 
equalization  of  taxes  and  the  correction  of  the  assessment 
roll,  any  person  or  his  attorney  or  agent  may  attend  and 
apply  for  the  correction  of  any  alleged  error  in  the  listing 
and  valuation  of  his  property,  and  a  failure  to  so  attend 
and  apply  shall  bar  said  person  from  further  recourse  in 
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law,  as  to  the  valuation,  but  not  as  to  error  in  description 
or  to  double  assessment." 

But  we  look  in  vain  for  any  of  these  provisions  in  the 
act  of  1890.  Every  one  of  the  board's  duties  is  there  put 
into  mandatory  language:  ( 1)  They  shall  examine  and  com- 
pare the  returns  of  the  assessment  of  property  (not  in  the 
county  but)  of  the  several  towns  or  districts,  so  that  all 
property  shall  be  entered  at  its  true  and  fair  value.  (2) 
They  shall  raise  the  valuation  of  land  which  in  their  opinion 
is  returned  below  its  true  and  fair  value  —  after  two  day's 
notice.  ( 3 )  They  shall  reduce  the  valuation  of  land  where 
in  their  opinion  the  assessment  is  too  high;  but  nothing  is 
said  about  an  appearance  or  complaint  by  any  person  —  it 
is  their  opinion  which  is  to  dictate  the  change.  (4)  Upon 
complaint  they  shall  reduce  the  valuation  of  certain  per- 
sonal property.  (5)  But,  most  important  of  all,  they  shall 
not  reduce  the  aggregate  value  of  the  property  of  their 
county  below  the  aggregate  value  thereof  as  returned  by 
the  assessor,  except  for  manifest  errors  in  his  valuation. 
The  substance  of  the  old  §  2879  is  entirely  absent  from 
this  law;  there  is  no  power  in  the  board  to  subpoena  wit- 
nesses;  and  the  authority  to  hear  and  determine  is  not  ex- 
pressed. The  property  owner  is  nowhere  in  this  law 
invited  to  appear  and  make  objections,  if  any  he  may 
have,  until  we  reach  §105  (p.  568),  where  he  is  accorded 
the  right  to  appear  and  set  forth,  by  answer,  the  facts  con- 
stituting his  defense  or  objection  to  the  tax  and  the  penal- 
ties thereon,  and  by  §  109  (p.  570)  there  can  be  no  refuge 
in  technicalities,  nor  any  escape  from  the  payment  of  a 
proper  tax,  but,  if  the  lands  "have  been  partially,  un- 
fairly or  unequally"  assessed,  the  court  may  reduce  the 
amount  of  taxes,  and  give  judgment  accordingly. 

Now,  the  answer  in  this  case  did  not  set  up  facts  show- 
ing either  actual  or  constructive  fraud  on  the  part  of  the 
assessor,  and   respondent   claims  that  the  pleading  was 
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therefore  insufficient  to  justify  the  argument  which  the  ap- 
pellant now  urges,  although  it  did  allege  facts  showing  an 
unfair  assessment,  and  the  evidence  demonstrated  both  its 
unfairness  and  its  inequality.  But  this  proceeding  was 
not  taken  under  the  act  of  1890  (p.  530),  but  under 
that  of  1891  (Laws  1891,  p.  280),  which  provides  for  an 
order  to  show  cause  why  certain  land  should  not  be  sold 
to  pay  registered  taxes.  An  answer  by  the  taxpayer  is 
proper  enough  under  this  law,  although  it  is  not  as  clearly 
required  as  under  the  law  of  1890,  but  the  cause  is  shown, 
not  by  the  answer,  but  by  the  proof  which  is  adduced; 
and  the  proof  in  this  case,  as  the  court  below  found,  showed 
such  an  over  valuation  as  ought  not  to  be  allowed  to  stand, 
for  it  was  unfair  because  it  was  more  than  twice  the  actual 
value,  and  it  was  unequal  because  it  was  a  great  deal  higher 
proportionately  than  the  valuation  of  other  similar  prop- 
erty in  the  county. 

This  statute  of  1890  seems  to  have  been  modeled  upon 
the  revenue  law  of  the  State  of  Minnesota,  many  sections 
of  each  law  being  in  identically  the  same  language.  The 
provisions  concerning  the  county  board  of  equalization 
and  the  method  of  collecting  delinquent  taxes  by  suit  are 
the  same.  Stat.  Minn.,  1878,  chap.  11,  §§44,  77,  79.  But  it 
seems  to  have  been  overlooked  by  our  legislature  that  in 
Minnesota  the  township  system  of  local  government  exists 
(Id.,  chap.  10),  and  that  each  township  has  its  own  as- 
sessor (Id.,  §§14,  26);  in  cities  the  city  assessor  acts  in 
all  matters  pertaining  to  assessment  for  county  and  state 
purposes  (Id.9  §152),  and  in  villages  the  taxes  are  levied 
and  collected  in  the  same  manner  as  are  township  taxes 
(Id.,  §  215).  By  §  39,  chap.  11,  each  town  and  city  has 
its  own  board  of  equalization,  which  is  authorized,  upon 
the  application  of  any  person  aggrieved,  to  review  his  as- 
sessment and  correct  the  same  as  shall  appear  just;  and  the 
section  concludes: 
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"All  complaints  and  grievances  of  individuals,  residents 
of  the  town  or  district,  in  reference  to  the  assessment  of 
personal  property,  shall  be  heard  and  decided  by  the  town 
board:  Provided^  That  the  complaints  of  non-residents  in 
reference  to  the  assessment  of  any  property,  real  or  per- 
sonal, and  of  others  in  reference  to  any  assessment  made 
after  the  meeting  of  the  town  board  of  review,  shall  be 
heard  and  determined  by  the  county  board.' ' 

Then  comes  the  meeting  of  the  county  board,  whose  ac- 
tion is  regulated  in  harmony  with,  and  as  a  review  of,  the 
action  of  the  township  boards.  But  notwithstanding  these 
provisions  authorizing  the  owner  of  assessed  property  to 
appear  before  the  town  board,  the  supreme  court  of  Minne- 
sota, in  numerous  cases,  before  the  adoption  of  our  act  of 
1890,  held  that  such  cases  as  this  one  were  cognizable  by 
the  courts,  the  owner  not  having  been  estopped.  These 
cases  are  summed  up  and  commented  upon  in  Otter  Tail 
Co.  v.  BatcheLder,  47  Minn.  512  (50  N.  W.  Rep.  536). 

Due  process  of  law  in  the  taking  of  private  property  re- 
quires notice  and  an  opportunity  to  object  and  defend; 
and  this  requirement  is  met  when  the  taxpayer  is  per- 
mitted to  appear  in  court  in  response  to  a  suit  for  the  en- 
forcement of  a  tax  lien.  Davidson  v.  New  Orleans,  96  U. 
S.  97.  Our  constitution  requires  the  legislature  to  provide 
by  law  for  uniform  and  equal  taxation  according  to  value; 
art.  7,  §  2;  and  whether  there  is  such  uniformity  and  equal- 
ity according  to  value  must  be  a  judicial  question  the  de- 
termination of  which  has  probably  been  wisely  arranged 
for  by  the  method  of  foreclosure  adopted  in  1890.  The 
cases  cited  to  us  from  other  states  are  not  pertinent  because 
they  were  not  governed  by  like  constitutional  rules.  This 
is  notably  so  with  the  Illinois  cases  cited,  for  in  that  state 
the  constitution,  art.  9,  §  1,  requires  the  delegation  of  the 
whole  power  to  ascertain  the  value  of  property  for  pur- 
poses of  taxation  to  "some  person  or  persons  to  be  elected 
or  appointed  in  such  manner  as  the  general  assembly  shall 
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direct,  and  not  otfarwise.'**  Republic  Life  Ins.  Co.  v.  Pol- 
lak,  75  HI.  292. 

It  follows  that  the  appellant  should  have  had  judgment 
as  to  its  lands  in  the  third  class. 

2.  The  county  attorney  is  authorized  to  bring  suit  to  re- 
cover registered  unpaid  taxes,  naming  as  defendants  the 
owner,  reputed  owner,  unknown  owner,  and  all  persons  hav- 
ing recorded  interests,  estates  or  encumbrances;  and  he  may 
include  in  one  suit  all  parcels  of  land  registered  as  belong- 
ing to  the  same  owner.   Acts  of  1891,  p.  318,  §  101. 

The  county  clerk,  upon  the  commencement  of  the  suit, 
must  issue  a  summons,  citation  or  notice,  designating  the 
owner,  reputed  owner  or  that  the  owner  is  unknown,  which 
notice  is  to  be  in  substantially  the  form  given,  and  is  to  be 
served  as  in  other  civil  actions.  Id.%  %  103.  Whenever  the 
owner  is  a  non-resident  of  the  county,  or  cannot  be  found 
therein,  service  of  the  summons  may  be  made  upon  him 
by  publication,  except  that  when  the  owner  is  unknown  or 
cannot  be  personally  served,  and  the  land  is  improved  and 
there  is  an  adult  person  residing  thereon,  the  summons 
may  be  served  upon  him.  /#.,  §104.  And  under  §105 
14 defendant"  is  the  party  recognized  as  the  one  who  may 
make  the  defense.  The  complaint  in  this  proceeding  was 
entitled  "The  County  of  Whatcom  v.  The  Fairhaven  Land 
Company,  and  the  real  estate  and  improvements  thereon 
hereinafter  described,  and  to  all  persons  who  have  a  re- 
corded legal  or  equitable  interest  therein  or  encumbrance 
thereon;"  and  in  the  body  of  the  pleadings  there  was  no 
allegation  whatever  as  to  the  ownership,  but  merely  a 
statement  that  the  list  appended  was  a  list  of  registered 
unpaid  taxes  assessed  to  the  appellant.  To  this  complaint 
a  demurrer  was  interposed  for  want  of  facts,  by  reason  of 
the  absence  of  an  allegation  of  ownership.  Appellant 
complains  of  the  overruling  of  this  demurrer.  But  we  are 
not  with  appellant  on  this  proposition,  as  we  think  the  face 
of  the  complaint  is  sufficient,  nothing  appearing  thereon 
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to  show  that  any  other  person  was  interested  in  the  prop- 
erty, as  owner  or  otherwise.  But  by  the  answer  it  did 
appear  (and  the  proofs  in  the  case  sustained  the  statement) 
that  long  before  the  commencement  of  this  proceeding  ap- 
pellant had  sold  and  conveyed  all  of  the  property  included 
in  the  fourth  class  of  lands  to  divers  persons.  This  fact  of 
conveyance  might,  perhaps,  have  been  fatal  to  the  pro 
ceedings  as  to  this  class  of  lands,  inasmuch  as  the  statute 
is  explicit  that  all  persons  who  have  recorded  interests, 
estates  or  encumbrances  shall  be  named  as  parties  defend- 
ant; and,  if  defendants,  they  must,  under  §105,  have  the 
right  to  appear  and  show  cause  why  their  property  should 
not  be  sold.  But  it  was  not  shown  that  any  of  the  deeds 
proved  to  have  been  executed  and  delivered  were  of  record, 
and  we  are  of  opinion  that  the  respondent  was  entitled  to 
a  decree,  since  the  appellant  was  the  owner  at  the  time  of 
the  assessment.  Of  how  much  value  such  a  decree  may 
be,  if  in  fact  these  deeds  were  of  record,  it  is  not  for  us  to 
now  determine.  If  it  should  turn  out  of  no  value  because 
parties  necessary  under  the  statute  to  a  final  establishment 
of  the  lien  and  a  sale  were  omitted,  the  appellant  will  not 
be  harmed,  since  no  personal  judgment  can  be  taken 
against  it. 

We  think  no  importance  is  to  be  attached  to  the  fact  that 
§  110  regulates  the  relations  of  grantor  and  grantee  as  to 
payment  of  taxes.  The  personal  obligation  of  a  grantor 
to  pay  the  taxes  on  land  sold  before  November  1st,  where 
there  is  a  covenant  against  encumbrances,  is  by  that  section 
taken  away;  but  the  suit  for  taxes  may  be  prosecuted 
against  the  grantor  alone  unless  the  grantee  records  his 
deed. 

3.  In  entering  the  decree  below  we  agree  with  the  ap- 
pellant that  sufficient  care  was  not  taken  to  limit  it  to 
a  sale  of  each  parcel  for  its  own  tax,  interest  and  penalties, 
and  its  just  share  of  the  costs  of  this  proceeding.  Where 
a  great  number  of  different  tax  liens  are  sought  to  be  fore- 


110      WHATCOM  COUNTY  v.  FAIRHAVEN  LAND  CO. 

Opinion  of  the  Court— Stiles,  J.  [7  Wash. 

closed  in  the  same  suit,  because  the  property  belongs  to 
the  same  owner,  each  demand  upon  each  separate  parcel 
continues  a  separate  demand  all  the  way  through  the  case, 
and  is  enforcible  only  against  the  land.  No  judgment 
should,  therefore,  have  been  rendered  in  this  case  against 
appellant  for  the  aggregate  of  all  the  taxes  due,  and  a  gross 
attorney's  fee  of  two  hundred  dollars;  but  the  decree 
should  be  simply  that  each  parcel  should  be  sold  for  a  sum 
ascertained,  including  interest  penalties,  costs  and  attor- 
ney's fee,  with  accruing  costs  to  be  added  in  the  manner 
provided  for  by  the  statute.  A  schedule  attached  to  the 
former  decree  perhaps  accomplished  substantially  that; 
but  the  body  of  the  decree  rendered  judgment  in  gross. 
As  to  the  attorney's  fees,  we  find  upon  examination  of  this 
statute  that  everywhere  (with  the  exception  of  some  charges 
for  specific  services,  like  the  twenty-five  cents  for  registra- 
tion) penalties,  etc.,  are  charged  upon  a  percentage,  and 
we  sfee  no  better  way  of  apportioning  the  fee  in  this  case 
than  by  assessing  a  percentage  upon  the  recovery  against 
each  parcel.  It  must  be  apportioned  somehow,  since  it  is 
not  a  personal  charge  against  appellant,  and  no  one  parcel 
can  be  made  to  sustain  the  whole  allowance.  The  amount 
allowed  in  the  new  decree  will  be  $100,  to  be  apportioned 
as  above. 

We  are  unable  to  determine  from  the  record,  without 
great  difficulty  and  loss  of  time,  whether  any  of  the  lands 
included  in  the  fourth  class  belonging  to  third  parties 
were  also  included  in  the  third  class,  upon  which  the  as- 
sessment was  excessive  and  the  taxes  were  paid.  If  there 
be  any  such,  they  will  be  excluded  from  the  new  decree  of 
sale. 

Cause  remanded  for  a  new  decree  in  accordance  with 
this  opinion  as  of  the  date  of  the  decree  appealed  from. 
Appellant  to  recover  costs  of  the  appeal. 

Dunbar,  C.  J.,  and  Hoyt,  Scott  and  Anders,  JJ., 
concur. 
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Adelia  McGladflin,  Appellant,  v.  Kufus  Merriam  and 
F.  K.  Pugh,  Respondents. 

APPEAL  — SETTLEMENT  OF  STATEMENT  —  TIME  OP  NOTICE— OBJEC- 
TIONS NOT  RAISED  BELOW  —COMMUNITY-  PROPERTY  —  UNAUTHOR- 
IZED CONTRACT  OF  HUSBAND   FOR  SALE. 

Notice  of  the  settlement  of  a  statement  of  facts  given  within  thirty 
days  after  the  filing  of  a  judgment  is  sufficient,  although  more 
than  that  time  has  elapsed  since  the  dating  of  the  judgment  at  the 
time  the  findings  of  fact  were  filed. 

Although  a  statement  of  facts  was  settled  on  the  day  following 
the  one  for  which  notice  was  given,  without  any  adjournment  to 
that  day  by  the  court,  the  respondent  cannot  urge  objection  thereto 
in  the  supreme  court,  if  he  appeared  at  the  time  of  settlement  to 
object  thereto  on  other  grounds. 

Where  a  husband  contracts  to  pay  a  commission  for  the  sale  of 
community  lands,  without  having  any  authority  from  the  wife  for 
that  purpose,  and  judgment  is  obtained  against  him  alone  on  his 
contract,  the  wife  may  enjoin  the  sale  of  the  community  lands  on 
execution. 

Appeal  from  Superior  Court,  Spokane  County. 

Nash  <&.  Nash,  for  appellant. 
Merriam  db  Merriam,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Scott,  J. — The  respondents  move  the  court  to  strike 
from  the  record  in  this  case  the  statement  of  facts,  and  for 
an  affirmance  of  the  judgment  upon  the  following  grounds: 
Because  appellant  did  not  give  notice  to  respondents  of  the 
time  and  place  of  settling  said  statement  of  facts  within 
the  time  required  by  law,  and  because  the  court  had  no 
jurisdiction  to  settle  the  same.  It  is  contended  that  the 
decree  was  rendered  in  this  case  on  the  10th  day  of  No- 
vember, 1892,  upon  which  date  the  findings  of  fact  were 
filed,  and  notice  to  settle  the  statement  of  facts  was  not 
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given  until  the  23d  day  of  December  following.  The  judg- 
ment is  dated  on  the  10th  day  of  November,  but  it  appears 
by  the  record  that  it  was  not  filed  until  the  2d  day  of  De- 
cember, and  consequently  could  not  have  been  entered  be- 
fore then.  We  are  of  the  opinion  that  the  notice  to  settle 
the  statement  was  within  the  time  prescribed  by  law. 

The  notice  to  settle  the  statement  required  respondents 
to  appear  on  the  2d  day  of  January,  1893,  and  it  appears 
that  the  statement  was  settled  on  the  following  day,  Janu- 
ary 3,  and  as  the  record  fails  to  show  that  the  settlement 
of  such  statement  was  continued  or  adjourned  from  the  2d 
day  of  January  until  the  3d  day  of  January,  it  is  contended 
by  the  respondents  that  the  court  had  no  jurisdiction  to 
settle  it  at  said  time.  It  appears,  however,  that  the  re- 
spondents appeared  before  the  judge  upon  the  3d  day  of 
January,  and  objected  to  the  settlement  thereof  because 
the  time  provided  by  statute  for  giving  notice  of  settlement 
had  expired  before  notice  was  given.  No  point  was  made 
of  the  fact  that  the  notice  had  been  given  to  settle  the  state- 
ment on  the  day  preceding.  The  court  overruled  the  ob- 
jection raised,  which  we  have  sustained,  and  the  respondents 
having  appeared  and  not  having  raised  the  further  objec- 
tion urged  here,  waived  the  same,  and  the  motion  to  dis- 
miss is  denied. 

The  respondent,  Rufus  Merriam,  brought  suit  against 
one  George  McGlauflin,  appellant's  husband,  to  recover  a 
commission  for  finding  a  purchaser  for  certain  real  estate, 
the  community  property  of  said  McGlauflin  and  the  appel- 
lant, and  a  judgment  therefor  was  rendered  in  his  favor. 
An  execution  was  issued  upon  this  judgment,  which  wa9 
by  the  respondent  Pugh,  as  sheriff,  levied  upon  community 
lands,  and  appellant  brought  this  action  to  enjoin  a  sale 
thereof.  She  had  originally  been  joined  as  defendant  in 
the  action  brought  by  Merriam  against  her  husband,  but  a 
demurrer  upon  her  part  to  the  complaint  was  sustained, 
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and  the  action  was  dismissed  as  against  her.  In  this  action 
she  sought  to  enjoin  the  sale  of  said  land  upon  the  ground 
that  the  same  was  her  separate  property.  It  is  not  neces- 
sary to  pass  upon  the  question  of  fact  as  to  whether  such 
real  estate  was  her  separate  property,  for  it  is  admitted  by 
the  respondents  that  it  was  the  community  property  of  the 
plaintiff  and  her  husband. 

There  was  nothing  to  show  that  George  McGlaujlin,  the 
execution  debtor,  had  any  authority  from  his  wife  to  sell, 
contract  to  sell,  or  to  find  a  purchaser  for  said  community 
lands,  and  the  lands  were  not  in  fact  sold.  The  husband, 
having  no  authority  to  sell  community  real  estate,  cannot 
bind  the  same  for  any  indebtedness  incurred  by  him  in 
employing  a  broker  to  find  a  purchaser  therefor,  and  con- 
sequently the  judgment  obtained  by  respondent  Merriam 
was  not  a  charge  upon  the  community  lands.  -  For  that 
reason  the  plaintiff  should  have  been  granted  the  relief 
prayed  for,  and  it  is  immaterial  wHether  or  not  such  real 
estate  was  her  separate  property,  as  such  relief  was  fairly 
within  her  prayer  for  general  relief  if  the  property  was 
community  property. 

The  decree,  rendered  against  her  in  the  court  below  is 
reversed,  and  the  cause  remanded. 

Dunbar,  C.  J.,  and  Hoyt,  Anders  and  Stiles,  JJ., 
concur. 

8—7  WASH. 
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[No.  967.    Decided  July  31, 1893.] 

The  State  of  Washington,  on  the  relation  of  Richard 
(P  Connelly  Appellant,  v.  James  Nelson,  Respondent. 

ROAP  DISTRICTS— CHANGE  OF  BOUNDARIES— EFFECT  UPON  OFFICE 
OF  OVERSEER. 

A  duly  elected  and  qualified  road  overseer  does  not  become  dis- 
qualified to  hold  his  office  by  reason  of  the  fact  that  the  county  com- 
missioners have  so  changed  the  boundaries  of  the  road  district  for 
which  he  was  elected  as  to  leave  his  residence  outside  thereof,  such 
change  in  a  road  district  being  prospective  in  its  operation  as  af- 
fecting the  office  of  road  overseer. 

Appeal  from  Superior  Court,  King  County. 

Bailsman,  Kdleher  <&  Emory,  for  appellant. 
A.  G.  McBride,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Scott,  J. — O'Connell,  the  relator,  was  in  December, 
1892,  elected  road  overseer  of  a  district  designated  as  18, 
in  King  county,  and  qualified  and  entered  upon  his  duties. 
On  the  7th  day  of  January  following,  the  county  commis- 
sioners made  some  change  in  certain  of  the  road  districts,  by 
virtue  of  which  that  part  of  district  18  in  which  O'Connell 
resided  was  cut  off  therefrom,  and  was  included  in  an  ad- 
joining district  numbered  19,  whereupon  said  commission- 
era  appointed  the  respondent  road  overseer  of  said  district 
18,  as  changed.  Upon  the  latter's  assuming  his  duties, 
O'Connell  brought  this  proceeding  in  quo  warranto  to  de- 
termine his  right  to  such  office.  A  demurrer  to  the  peti- 
tion was  sustained,  and  O'Connell  appealed. 

The  constitutional  provisions  bearing  upon  this  matter 
are  as  follows:  By  §  5,  art.  11,  it  is  provided  that  — 

"The  legislature,  by  general  and  uniform  laws,  shall  pro- 
vide for  the  election  in  the  several  counties  of  boards  of 
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county  commissioners,  sheriffs,  county  clerks,  treasurers, 
prosecuting  attorneys,  and  other  county,  township  or  pre- 
cinct and  district  officers,  as  public  convenience  may  re- 
quire, and  shall  prescribe  their  duties  and  fix  their  term  of 
office/' 

By  §  Qj  °f  said  article,  it  is  provided  that — 

"The  board  of  county  commissioners  in  each  county 
shall  fill  all  vacancies  occurring  in  any  county,  township, 
precinct  or  road  district  office  of  such  county  by  appoint- 
ment, and  officers  thus  appointed  shall  hold  office  till  the 
next  general  election,  and  until  their  successors  are  elected 
and  qualified." 

By  §  1937,  Gen.  Stat.,  the  legislature  provided  that  — 

4 'The  boards  of  county  commissioners  of  the  several 
counties  shall  divide  their  respective  counties  into  suitable 
road  districts,  and  may  change  the  boundaries  thereof  not 
oftener  than  once  a  year." 

By  §  1938  it  is  provided  that— 

"There  must  be  elected  in  the  several  counties  of  this 
state,  on  the  first  Saturday  in  December,  in  the  year  eight- 
een hundred  and  ninety,  and  every  two  years  thereafter, 
one  elector  of  each  and  every  road  district  in  the  county, 
to  act  as  road  overseer  in  their  respective  districts,  to  hold 
office  for  two  years,  commencing  on  the  first  Monday  after 
the  first  day  of  January  next  succeeding  their  election,  or 
until  their  successors  are  elected  and  qualified." 

By  §  342,  Gen.  Stat.,  it  is  provided  that— 

"Every  office  shall  become  vacant  on  the  happening  of 
either  of  the  following  events  before  the  expiration  of  the 
term  of  such  officer:  The  death  of  the  incumbent;  his 
resignation;  his  removal;  his  ceasing  to  bean  inhabitant  of 
the  district j  coimtyy  toion  or  village  for  which  he  shall  have 
been  elected  or  appointed,  or  within  which  the  duties  of  his 
office  are  to  be  discharged"  etc. 

By  subdivision  9,  §  1936,  it  is  provided  that  the  commis- 
sioners shall  have  authority  to  "remove  any  overseer  for 
inefficiency,  neglect  of  duty,  or  malfeasance  in  office. ' ' 
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It  is  conceded  that  the  office  is  an  elective  one  within 
the  provisions  of  the  constitution,  and  while  the  consti- 
tution does  not  prescribe  the  terms  of  such  officers  the 
legislature  has  prescribed  them  as  directed  to  do  by  the 
constitution.  It  is  conceded  that  appellant  has  not  changed 
his  place  of  residence,  but  that  he  resides  at  the  particular 
place  where  he  resided  when  he  was  elected.  To  entitle 
him  to  be  elected  to  such  office  it  was  necessary  that  he 
should  have  been  a  resident  and  elector  of  the  particular 
district  at  the  time  he  was  elected. 

The  sole  question  presented  for  our  determination  is, 
whether  by  virtue  of  the  change  of  the  boundaries  of  said 
road  district  18  by  which  that  part  of  the  original  district 
wherein  appellant  resided  was  taken  therefrom  and  added 
to  another  district,  a  vacancy  in  the  office  of  road  overseer 
was  created.  If  so,  the  commissioners  had  authority  to 
appoint  the  respondent  to  fill  the  vacancy. 

Appellant  contends  that  if  such  a  result  is  to  follow, 
the  effect  of  it  will  be  to  empower  the  board  of  county 
commissioners  of  every  county  in  the  state  to  subvert 
and  practically  nullify  that  provision  of  the  constitution 
providing  that  such  officers  shall  be  elected,  for  the  com- 
missioners may,  after  each  election,  so  change  the  road 
districts  of  their  respective  counties  as  to  exclude  the  road 
overseers  elected  from  the  respective  districts  wherein  they 
at  the  time  resided,  and  for  which  they  were  elected,  and 
while  it  is  conceded  that  the  commissioners  aforesaid  have 
authority  to  alter  road  districts,  it  is  claimed  that  the  same 
must  be  held  to  be  prospective  so  far  as  the  office  of  road 
overseer  is  involved.  And  some  cases  are  cited  as  sup- 
porting this.  State  v.  Bolden,  45  Minn.  313  (47  N.  W. 
Rep. 971 );  Brungardt  v.  Leiker,  42  Kan.  206  (21  Pac.  Rep. 
1065);  People,  ex  rel.  Jennings,  v.  Markkam,  96  Cal.  262 
(31  Pac.  Rep.  102). 

We  are  of  the  opinion  that  appellant's  position  is  well 
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taken.  In  holding  as  we  do,  that  the  commissioners  have 
authority  to  make  changes  in  road  districts  under  the  act 
in  question,  but  that  such  changes  are  prospective  as 
affecting  the  office  of  road  overseer,  the  letter  and  spirit 
of  the  constitution  is  fully  maintained,  and  force  is  given 
as  well  to  the  act  of  the  legislature.  The  provision  relat- 
ing to  vacancies  above  italicized  cannot  be  sustained,  at 
least  to  the  extent  of  including  a  case  like  this.  The  com- 
missioners have  authority  to  remove  road  overseers  for 
inefficiency,  neglect  of  duty,  or  malfeasance  in  office,  but 
not  otherwise. 

Reversed  and  remanded. 

Dunbar,  C.  J.,  and  Anders  and  StileS,  JJ.,  concur. 

Hoyt,  J. — If  the  commissioners  acted  in  good  faith,  I 
am  satisfied  that  their  action  should  stand,  but  under  the 
broad  allegations  of  the  complaint  the  presumption  of  such 
good  faith  is  perhaps  negatived,  though  as  to  that  point  I 
do  not  now  desire  to  express  an  opinion. 


[  No.  901.    Decided  August  4,  1893.] 

Davis  W.  Morse,  Respondent,  v.  E.  O'Connell,  Ap- 
pellant. 

TIDE    LANDS  —  OCCUPYING   CLAIMANT— RIGHT   OF    PURCHASE  — IN- 
JUNCTION. 

An  occupant  of  tide  lands  belonging  to  the  state,  although  he 
may,  under  the  provisions  of  the  tide  land  act,  possess  a  preference 
rigbt  of  purchasing  the  same  by  virtue  of  improvements  made 
thereon,  cannot  enjoin  the  occupation  and  use  by  another  of  the 
tide  lands  lying  in  front  of  his  improvements  when  his  access  to 
navigable  water  is  not  thereby  materially  interfered  with. 

Under  the  act  of  March  26, 1890,  giving  improvers  of  tide  lands 
prior  thereto  a  preference  right  of  purchase,  an  improver  of  tide 
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lands  has  no  exclusive  right  to  purchase,  in  addition  to  the  tide 
land  actually  covered  by  his  improvements  at  the  date  of  passage 
of  said  act,  such  additional  amount  as  may  be  necessary  to  the 
reasonable  use  and  enjoyment  of  his  improvements. 

Appeal  from  Superior  Court,  Clallam  County. 

Benton  Erribree,  for  appellant. 

George  C.  Hatch,  and  Allen  Weir,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Anders,  J. — The  respondent,  prior  to  the  26th  day  of 
March,  1890,  made  valuable  improvements  which  were  at 
that  date  and  now  are  in  actual  use  for  trade  and  business 
upon  the  tide  lands  lying  in  front  of  the  city  of  Port 
Angeles,  in  the  harbor  of  Port  Angeles,  and  claims 
a  right  to  purchase  the  land  so  improved  under  the 
act  of  the  legislature  of  said  date,  commonly  known  as 
the  tide  land  act.  No  harbor  line  has  ever  been  estab- 
lished in  said  harbor.  The  north  side  of  Front  street 
in  said  city  is  on  the  line  of  ordinary  high  tide.  Respond- 
ent's improvements  cover  an  area  fronting  fifty  feet  upon 
the  north  side  of  said  Front  street  and  extend  north  along 
the  east  side  of  Laurel  street  towards  deep  water  a  distance 
of  one  hundred  and  forty  feet  or  more.  There  is  a  wharf 
upon  said  Laurel  street  lying  along  side  of  and  extending 
beyond  the  respondent's  improvements  to  deep  water, 
which  was  erected  and  is  owned  by  the  respondent,  but  is 
under  the  control  of  his  lessee.  On  September  6,  1891, 
the  appellant  commenced  driving  piles  upon  the  tide  land 
immediately  north  of  respondent's  improvements,  prepara- 
tory to  erecting  a  building  thereon.  The  respondent, 
claiming  that  the  erection  of  the  improvements  contem- 
plated by  the  appellant  would  deprive  him  of  his  right  of 
access  from  his  own  improvements  to  navigable  water  and 
would  interfere  with  his  right  to  purchase  the  lands  about 
to  be  improved  by  appellant,  instituted  this  action  to  re- 
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strain  the  appellant  from  further  prosecuting  said  work, 
and  to  compel  him  to  remove  the  piling  already  placed 
upon  the  premises  in  question.  The  court  below  granted 
the  relief  prayed  for,  and  the  defendant  appealed. 

It  is  conceded  that  the  land  upon  which  the  improve- 
ments of  the  respondent  are  located  is  tide  land,  the  owner- 
ship of  which  is  in  the  state,  and  that  the  respondent  has 
no  right  therein  or  thereto  other  than  a  preference  right 
(for  sixty  days)  to  purchase  the  same  as  an  "improver," 
under  the  act  of  the  legislature  of  March  26,  1890.  Not 
being  the  owner  of  the  upland  bordering  upon  the  shore 
of  the  bay,  the  respondent  is  not  in  any  sense  a  riparian  or 
littoral  proprietor  ( Weber  v.  Harbor  Line  Commissioners, 
18  Wall.  57),  and,  therefore,  the  question  as  to  the  rights 
of  such  proprietors  is  not  applicable  to  the  case  at  bar,  and 
will  be  dismissed  without  further  comment. 

The  state,  by  virtue  of  her  sovereignty,  is  the  owner  of 
the  tide  lands  within  her  territorial  limits,  and  her  power 
to  control  and  dispose  of  them  is  supreme,  subject  only  to 
the  paramount  authority  of  congress  to  regulate  navigation 
and  commerce.  Hardin  v.  Jordan,  140  XL  S.  371  (11  Sup. 
Ct.  Rep.  808);  Manchester  v.  Massachusetts,  139  U.  S.  240 
(11  Sup.  Ct.  Rep.  559);  Bowlby  v.  Shively,  22  Or.  410 
(30  Pac.  Rep.  154);  Eisenbach  v.  Hatfield,  2  Wash.  236 
(26  Pac.  Rep.  539);  Board  of  Harbor  Line  Commission- 
ers  v.  State,  2  Wash.  530  (27  Pac.  Rep.  .550);  Stevens  v. 
Railroad  Co.,  34  N.  J.  Law,  533. 

And  it  therefore  follows  that  the  respondent  would  him- 
self be  a  mere  trespasser  upon  the  tide  land  occupied  by 
him,  were  it  not  for  the  provisions  of  the  tide  land  act. 
By  that  act  it  is  provided  (Laws  1889-90,  p.  435,  §  11): 

"That  if  valuable  improvements  in  actual  use  for  com- 
merce, trade  or  business  have  been  made  upon  said  tide 
lands  by  any  person,  association  or  corporation,  the  owner 
or  owners  of  such  improvements  shall  have  the  exclusive 
right  to  purchase  the  land  so  improved  for  the  period 
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aforesaid"  [sixty  days]  .  .  .  " provided  that  nothing 
in  this  act  shall  be  so  construed  to  apply  to  any  improve- 
ments made  after  the  passage  of  this  act." 

It  is  strenuously  contended  by  the  learned  counsel  for 
the  respondent  that,  under  {he  provisions  of  this  statute, 
the  respondent  has  an  exclusive  right,  not  only  to  purchase 
the  tide  land  actually  covered  by  his  improvements  at  the 
date  of  the  passage  of  said  act,  but  also  such  an  additional 
amount  as  may  be  necessary  to  the  reasonable  use  and  en- 
joyment of  his  buildings.  Conceding,  for  the  present,  that 
his  contention  is  well  founded,  the  question  arises,  was 
there  such  an  invasion  of  the  rights  of  the  respondent  by 
the  appellant  as  to  entitle  the  former  to  the  interposition 
of  a  court  of  equity  ?  It  may  be  admitted  that  the  appel- 
lant was  a  trespasser  upon  the  lands  of  the  state,  but  of 
this  the  respondent  has  no  right  to  complain  unless  he  is, 
or  will  be,  in  fact  injured  by  the  proposed  structure.  And 
to  entitle  him  to  injunctive  relief,  such  injury  must  be  irre- 
parable in  its  character,  or  of  such  a  nature  that  the  ordi- 
nary legal  remedies  are  inadequate. 

4 'An  injunction,  being  the  'strong  arm  of  equity,'  should 
never  be  granted  except  in  a  clear  case  of  irreparable  in- 
jury, and  with  a  full  conviction  on  the  part  of  the  court  of 
its  urgent  necessity."  1  High  on  Injunctions  (3d  ed.), 
§22. 

And,  to  our  minds,  it  seems  clear  that  the  proof  fails  to 
make  a  case  entitling  the  respondent  to  the  relief  de- 
manded. He  is,  and  for  some  years  has  been,  engaged  in 
general  mercantile  business.  His  store  abuts  upon  Front 
street,  the  principal  street  in  the  city,  and,  together  with 
the  warehouse  used  in  connection  therewith,  lies  alongside 
of  a  public  wharf.  And,  besides,  the  respondent  is  the 
owner  of  three  other  buildings,  situated  between  his  store 
and  warehouse  and  deep  water,  and  occupied  by  his  lessees. 
It  would  seem,  therefore,  in  view  of  this  fact,  and  the 
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further  fact  as  disclosed  by  the  evidence,  that  he  has  very 
rarely  had  occasion  to  use  the  space  proposed  to  be  occu- 
pied by  appellant,  that  there  is  no  such  "  urgent  necessity  " 
shown  as  would  justify  the  issuance  of  an  injunction.  For 
months  prior  to  the  commencement  of  this  action  the  only 
use  made  by  respondent  of  the  tide  land  north  of  his  im- 
provements was  to  "land"  some  lumber  from  a  canoe  or 
some  other  small  craft,  with  which  he  repaired  one  or  more 
of  his  buildings,  and  this  he  did,  not  of  necessity,  but  to 
save  the  expense  of  wharfage  and  cartage. 

In  our  judgment,  the  proofs  wholly  fail  to  show  that  the 
respondent's  improvements  would  be  depreciated  in  value, 
or  his  business  interfered  with,  by  reason  of  the  building 
sought  to  be  erected  by  the  appellant.  Of  course,  the  ap- 
pellant can  gain  no  rights  as  against  the  state  by  occupy- 
ing the  land  sought  to  be  built  upon  by  him,  and  should 
he  proceed  with  the  work  undertaken  by  him  the  state 
will,  in  all  probability,  make  the  same  disposition  of  the 
tide  land  so  occupied  as  it  would  if  he  were  not  there. 

Moreover,  we  must  presume  that  when  the  time  arrives 
for  the  tribunal  or  body  provided  for  by  the  constitution  of 
the  state  to  dispose  of  these  lands  the  quantity  which  the 
respondent  is  entitled  to  purchase  will  be  justly  deter- 
mined, regardless  of  any  structures  that  the  appellant  may 
now  place  thereon.  But  we  do  not  see  how,  under  the 
provisions  of  the  constitution  relating  to  the  establishment 
of  harbor  lines  and  the  regulation  of  harbors,  and  of  the  act 
of  March  26,  1890,  improvers  of  tide  lands,  in  front  of 
cities,  can  claim,  as  matter  of  right,  to  be  entitled  to  pur- 
chase more  land  than  was  covered  by  their  improvements 
at  the  date  of  said  act. 

The  decree  of  the  court  below  is  reversed,  and  the  cause 
remanded  with  directions  to  dismiss  the  complaint. 

Dunbar,  C.  J.,  and  Stiles,  Hoyt  and  Scott,  JJ.,  con- 
cur. 
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[  No.  990.    Decided  August  5, 1893.] 

Henry  Bash,  Respondent,  v.  Culver  Gold  Mining  Com- 
pany, Appellant. 

APPEAL  —  REFEREE'S  FINDINGS— NECESSITY  FOR  STATEMENT  — COR- 
PORATIONS —  ESTOPPEL  TO  DENY  CORPORATE  EXISTENCE  —  CON- 
TRACTS. 

A  stenographer's  longhand  notes  of  testimony  taken  before  a 
referee  in  an  action  at  law,  and  attached  to  and  made  a  part  of  the 
referee's  report,  is  sufficient  on  appeal,  without  the  tiling  of  a  state- 
ment of  facts. 

Although  steps  have  been  taken  to  organize  a  corporation,  the 
mere  use  of  a  corporate  name,  when  there  are  no  articles  on  tile  in 
any  public  office,  will  not  constitute  an  estoppel  to  deny  corporate 
existence,  where  one  of  the  chief  promoters  of  the  company,  who  is 
cognizant  of  all  the  facts,  seeks  to  charge  the  alleged  corporation 
as  party  to  a  transaction  with  himself. 

A  corporation  cannot  be  rendered  liable  upon  a  contract  be- 
tween stockholders  prior  to  incorporation,  when  there  is  no  corpo- 
rate act  recognizing  such  liability. 

Appeal  from  Superior  Court,  King  County. 

Burleigh,  Gamble  i&  Burleigh,  for  appellant. 
Metcalfe,  Little  &  Jurey,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Stiles,  J. — This  was  purely  an  action  at  law,  and  there- 
fore respondent's  objections  to  the  record  are  untenable. 

The  referee  filed  his  report,  and  after  hearing  upon  ex- 
ceptions, the  court  rendered  judgment  as  recommended  in 
the  report.  Notice  was  given  by  appellant  of  the  filing  of 
a  statement  of  facts,  but  no  statement  was  actually  filed, 
all  that  was  done  being  the  annexation  to  the  referee's  re- 
port of  the  testimony,  of  a  certificate  ready  for  the  signa- 
ture of  the  judge,  such  as  it  was  usual  to  attach  to  a 
statement  of  facts.  .  Respondent  moves  to  strike. 
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Healy  v.  Seward,  5  Wash.  319  (31  Pac.  Rep.  874),  would 
cover  this  case,  were  it  not  that  this  testimony  was  not  in 
the  shape  of  depositions,  but  was  a  stenographer's  long- 
hand notes.  But  we  do  not  think  these  notes  should  be 
stricken,  although  they  do  not  constitute  a  statement.  The 
statute,  Code  Proa,  §  387,  requires  referees  to  file  with 
their  reports  the  evidence  received  upon  the  trial,  which 
thereupon  becomes  a  part  of  the  record  in  the  case,  proper 
to  be  sent  to  this  court  without  any  statement  at  all,  in  an 
action  at  law,  since  the  object  of  a  statement  in  a  law  ac- 
tion is  only  to  bring  up  matters  not  already  a  part  of  the 
record.     The  motion  is,  therefore,  denied. 

The  complaint  alleged  that  the  defendant  became  a  cor- 
poration August  4,  1891,  and  set  forth  facts  tending  to 
show,  in  the  first  cause  of  action,  that  in  January  or  Feb- 
ruary, 1892,  plaintiff  and  others  had  sold  and  conveyed  to 
it  a  mining  claim,  mill  site,- mill,  etc.,  the  consideration  for 
which  to  the  plaintiff  was  its  agreement  to  pay  him  the 
money  he  had  expended  in  the  purchase  of  the  mine,  etc. , 
and  all  his  outlay  in  connection  with  it,  which  he  summed 
up  at  $10, 817. 90.  The  second  cause  of  action  was  for  $7,- 
662. 80,  alleged  to  have  been  advanced  and  paid  by  plaint- 
iff for  purchase  of  the  mine  and  machinery  and  for  mining 
work  between  August  4,  1891,  the  date  of  the  incorpora- 
tion and  the  close  of  that  year,  for  the  use  of  and  at  the 
request  of  the  proper  officers  of  the  company,  and  which  it 
promised  to  repay.  At  the  trial,  however,  without  any 
amendment  of  the  complaint,  there  was  a  great  change  of 
base  as  to  the  incorporation,  it  being  sought  most  strenu- 
ously to  establish  that  the  corporation  existed  de  facto  at 
all  times  after  February  11,  1891,  and  that  all  the  money 
was  paid  out  in  the  same  manner  as  was  alleged  in  the 
second  cause  of  action  as  to  the  lesser  part  of  it. 

Now  the  facts  were  as  follows:  One  J.  L.  Warner  was 
a  mining  expert,  and  about  January,  1891,  he  and  one 
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Springer  had  procured  from  one  Donohue  an  eight  months' 
option  bond  upon  the  Culver  mining  claim,  in  Peshastin 
district,  Kittitas  county,  for  a  consideration  of  $15,000,  to 
be  paid  in  the  future.  Springer  was  owner  of  a  third  in- 
terest in  the  bond,  and  Warner,  for  himself,  and  one 
Getchell,  who  was  his  financial  backer,  owned  the  other 
two-thirds.  The  claim  was  in  litigation  waged  against 
Donohue,  and  Getchell  had  advanced  money  for  the  ex- 
penses of  the  suit.  Warner  and  his  brother,  E.  H.  Warner, 
had  an  understanding  by  which  they  were  jointly  inter- 
ested in  whatever  the  former  did  in  a  mining  way.  With- 
out, as  far  as  we  can  see  from  the  record,  any  unfair 
contrivance  upon  the  part  of  the  Warners,  respondent  and 
his  son,  C.  B.  Bash,  and  his  son-in-law,  B.  M.  Long,  be- 
came desirous  of  having  an  interest  in  the  mine,  and  as 
Getchell  was  tired  of  paying  the  costs  of  Donohue's  litiga- 
tion, it  fell  out  that  there  was -a  preliminary  arrangement 
between  the  Warners,  Bashes  and  Long,  looking  to  the 
joint  acquisition  of  the  whole  property,  and  its  develop- 
ment. Neither  Warner  nor  Springer  had  money,  but 
were  expecting,  if  Getchell  failed  them,  to  enlist  some 
other  capitalist  in  the  enterprise.  Springer  demanded 
$2,500  for  a  release  of  his  third  interest  in  the  bond,  and 
some  $600  advances  made  by  Getchell  had  to  be  repaid  to 
him.  Donohue  was  satisfied  to  take  $13,000  for  the  mine, 
$1,000  cash  and  the  balance  in  payments.  Respondent, 
his  son  and  Long  undertoook  to  pay  for  the  mine,  for  the 
erection  of  suitable  machinery  to  work  the  ores  to  cost  not 
exceeding  $8, 000,  and  for  the  cost  of  some  development, 
and  they  were  to  have  half  the  mine,  and  the  Warners  the 
other  half.  The  Warners  were  not  to  have  any  interest  in 
the  mill  until  they  paid  for  half  of  it.  Something  was 
understood  about  repaying  the  money,  or  part  of  the 
money,  thus  to  be  expended,  of  which  more  later.  Janu- 
ary 15,  1891,  Springer  and  Getchell  were  satisfied.     J.  L. 
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Warner  surrendered  the  bond  to  Donohue,  and  respondent 
received  a  deed  from  Donohue  for  the  property,  giving  in 
return  therefor  $1,000,  and  a  contract  covering  future  pay- 
ments of  the  purchase  price.  This  deed«ran  to  Henry  L. 
Bash  alone,  as  it  appeared  likely  that  he  would  be  the  one 
on  his  side  of  the  transaction  who  would  furnish  all  the 
money.  The  next  day  respondent  conveyed  to  E.  H. 
Warner,  for  himself  and  brother,  a  half  interest  in  the 
claim,  and  at  the  same  time  a  written  agreement  was 
made,  in  which  the  Bashes  and  Long  were  parties  of  the 
first  part,  and  E.  H.  Warner  was  party  of  the  second  part, 
as  follows: 

u  Whereas,  for  and  in  consideration  of  one  dollar  to  us 
in  hand  paid,  and  other  valuable  considerations,  the  parties 
of  the  first  part  agree  to  advance  the  money  necessary  for 
the  purchase  of  the  mine,  and  for  the  purchase,  erection 
and  operation  of  the  machinery  necessary  for  treatment  of 
the  ore  from  the  Culver  mine,  with  such  money  as  may  be 
necessary  for  the  mining  operations  of  said  mine,  provided 
such  amount  does  not  exceed  eight  thousand  dollars  for 
said  machinery;  the  party  of  the  second  part  agrees  to 
supervise  the  purchase  and  erection  of  necessary  machinery 
with  such  other  supervision  as  may  be  necessary  to  the 
successful  operation  of  mine  and  mill. 

4 'The  parties  of  the  first  part  agree  to  execute  a  valid 
deed  to  an  undivided  one-half  interest  in  the  Culver  mine 
alone  to  said  party  the  second  part,  when  called  upon,  and 
to  an  undivided  one-half  interest  in  said  machinery  when 
paid  for  by  party  of  second  part. 

41  It  is  further  agreed  that  two-thirds  of  whatever  net 
profits  may  accrue  to  the  interest  held  by  the  party  of  the 
second  part  shall  be  set  aside  for  the  benefit  of  the  parties 
of  the  first  part,  until  one-half  of  the  amount  of  money 
advanced  by  said  parties  of  the  first  part  shall  have  been 
returned  to  them." 

At  some  time  in  this  early  stage  of  the  transaction  there 
was  talk,  among  the  parties  to  it,  of  the  matter  of  forming 
a  corporation  which  should  take  the  title  to  the  mining 
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claim,  and  carry  on  all  the  subsequent  mining  operations, 
including  the  acquisition  of  a  mill  and  other  necessary 
property,  and  that  talk  culminated  in  an  agreement  to  in- 
corporate, so  that  articles  of  incorporation  were  executed 
February  11,  1891,  and  later  by-laws  were  drafted,  and  it 
was  understood  who  the  officers  were  to  be.  But  there 
was  other  litigation  against  the  property,  and  it  was 
deemed  best  not  to  file  the  articles  for  the  present,  and  they 
werenot  filed  until  August  4th.  In  the  meantime  J.  L.  War- 
ner set  two  men  at  work  at  the  mine,  on  February  16th, 
without  any  particular  authority  from  anyone,  as  he  had  a 
perfect  right  to  do,  inasmuch  as  he  was  the  owner  in  fee 
of  one-fourth  of  it;  and  in  May  following  regular  mining 
work  was  commenced  under  his  superintendence,  with  the 
full  assent  of  respondent  as  per  his  letter  of  May  27th,  as 
follows: 

"Jos.  L.  Warner — I  ask  you  to  take  charge  of  all  my 
interests  in  the  Culver  mine  from  May  1,  1891,  and  man- 
age all  business  in  my  room  and  stead  as  you  may  deem 
wisest  and  best." 

From  this  time  on,  the  work  was  prosecuted  steadily,  a 
mill  was  bought  and  erected,  and  the  first  ore  was  milled 
early  in  1892,  the  respondent  furnishing  all  the  money  for 
the  various  operations.  Numerous  meetings  were  held 
prior  to  August  4th,  at  which  the  parties  interested  talked 
over  the  business  and  laid  their  plans,  but  no  notice  was 
taken  of  them  in  the  form  of  corporate  minutes,  and  there 
was  but  one  series  of  facts  which  would  lead  anyone  to 
suppose  that  a  corporation  was  conducting  affairs,  viz.: 
J.  L.  Warner,  in  making  purchases  of  supplies  and  em- 
ploying men,  used  the  name  "Culver  Gold  Mining  Co." 
to  represent  the  responsible  party  for  which  he  acted  as 
"manager,"  and  in  some  other  ways  the  interested  parties 
may  be  said  to  have  held  out  to  the  public  that  there  was 
a  corporation  of  that  name.     But  whenever  it  became 
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necessary  to  give  obligations  for  the  payment  of  money  it 
was  done  by  individuals,  and  no  corporate  act  was  per- 
formed, nor  any  act  which  might  not  as  well  have  been 
done  by  the  parties  interested  as  a  partnership  or  a  mere 
association.  Among  themselves  there  was  no  course  of 
dealing  which  had  any  tendency  to  bind  anybody  to  the 
theory  of  a  de  facto  corporation;  on  the  contrary,  the 
plain  purpose  of  all  concerned  was  to  avoid  corporate  ex- 
istence until  sucL  time  as  the  title  to  the  mine  should  be 
cleared  of  litigation. 

Respondent  contends  that  this  use  of  the  name  "Culver 
Gold  Mining  Co."  should  operate  as  an  estoppel  upon  this 
appellant  to  say  that  it  was  not  a  corporation  before  any 
legal  step  had  been  taken  to  make  it  one.  Such  is  not  the 
law  of  corporations,  however.  Where,  under  statutes  like 
ours,  steps  have  been  taken  to  organize  a  corporation, 
which  are  irregular,  and  there  has  followed  a  course  of  cor- 
porate action,  there  may  be  a  de  facto  corporation,  the  ex- 
istence of  which  cannot  be  denied  either  by  itself  or  by  those 
dealing  with  it.  But  the  mere  use  of  a  name,  when  there 
are  no  articles  on  file  in  any  public  office  where  strangers 
can  see  them  and  be  misled,  will  not  constitute  such  an 
estoppel,  and  especially  in  a  case  like  this,  where  one  of 
the  chief  promoters  of  the  company,  who  is  cognizant  of 
all  the  facts,  seeks  to  avail  himself  of  it.  We  think  it  was 
convenience  alone  which  led  to  the  use  of  the  name,  and 
that  there  was  no  corporation  until  September  26,  1891. 
We  have  noted  that  the  original  articles  were  filed  August 
4,  and  as  to  honafide  creditors  there  may  have  been  a  cor- 
poration from  that  time.  But  it  was  discovered  a  few 
days  later  that  the  time  for  the  service  of  the  trustees  named 
therein  had  expired,  without  any  organization  having  taken 
place,  and  the  whole  thing  was  abandoned,  and  new  ar- 
ticles, with  a  new  incorporator,  one  Clark,  were  executed 
and  filed.     Then,  and  never  till  then,  was  any  corporate 
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meeting  held  or  an  organization  effected,  or  minutes  of  a 
meeting  made.  Whether  any  stock  subscriptions  were 
ever  taken  the  record  does  not  disclose,  but  it  does  appear 
that  in  the  following  January  or  February  all  parties  (in- 
cluding Clark,  who  bad  received  a  conveyance  of  one-eighth 
of  the  mine  from  respondent)  conveyed  the  mining  claim 
and  the  mill  site  property  to  the  appellant  corporation  in 
consideration  of  the  issuance  to  them  of  the  entire  capital 
stock,  of  the  nominal  value  of  $200,000,  in  proportion  to 
their  interests  in  the  mining  claim.  In  effecting  this  trans- 
action there  was  not  a  'scratch  of  a  pen  to  show  any  cor- 
porate action  authorizing  it;  it  was  simply  done,  and  there 
it  ended.  Respondent's  conveyance  of  three-eighths  of 
the  property  was  upon  the  named  consideration  of  "one 
dollar,  and  other  good  and  valuable  considerations,9'  and 
he  claims  that  the  real  consideration  was  the  issuance  to 
him  of  three-eighths  of  the  stock  and  the  re-payment  to 
him  of  all  the  money  he  had  expended  in  the  purchase  of 
the  mine  and  mill  and  the  development  work.  He  does 
not  produce  a  line  of  writing  from  anywhere  to  substantiate 
this  remarkable  proposition,  nor  any  proof  showing  an 
agreement  that  he  should  be  paid  any  money,  but  he  goes 
back  to  the  talks  had  with  the  Warners  before  the  pur- 
chase from  Donohue,  and  insists  that  it  was  always  under- 
stood that  he  was  to  be  repaid  his  entire  outlay  before 
anyone  else  should  have  anything,  and  he  also  proposes  to 
entirely  disregard  the  contract  quoted  above  by  claiming 
that  it  was  only  made  for  the  protection  of  the  Warners, 
and  was  never  acted  on.  How  unjust  this  would  be  ap- 
pears at  a  glance.  The  record  does  not  advise  us  as  to  the 
ownership  of  the  stock  of  the  company  at  the  time  the  suit 
was  commenced,  and  the  attack  seems  to  be  mainly  directed 
against  the  Warners,  and  we  may  assume  that  they  still 
owned  half  of  it,  and  ought  to  be  charged  with  half  the  ex- 
penses, but  it  would  not  do  to  overlook  the  fact  that  re- 
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spondent  voluntarily  conveyed  to  Clark  one-eighth  of  the 
property  and  that  this  eighth,  now  represented  by  stock, 
is  proposed  to  be  held  liable  the  same  as  the  rest.  There 
may  be  other  stockholders  whose  property  would  now  be 
equally  held  subject  to  confiscation  if  this  suit  succeeds. 
Counsel  points  to  some  instances  ki  which  appellant  seems 
to  have  paid,  and  to  others  in  which  it  has  assumed  to  pay, 
obligations  for  supplies  furnished  or  work  done  on  the 
mine  before  the  conveyance;  but  what  possible  argument 
can  that  fact  furnish  that  it  assumed  to  repay  what  the 
former  owners  had  expended  I 

Again,  respondent  had  failed  to  pay  Donohue  $10,000 
of  the  purchase  money  of  the  mine,  and  appellant,  after 
suit  had  begun  (whether  to  foreclose  a  vendor's  lien  or 
not  is  not  shown),  compromised  the  claim  by  payment  of 
cash  and  promises  of  future  payments.  "Why  not  pay 
me, also?''  argues  respondent. 

This  mine,  respondent  seems  desirous  of  having  the  court 
believe,  is  worth  the  par  value  of  the  appellant's  stock, 
$200,000,  and  after  appellant  has  bought  it  and  paid  for 
it  there  comes  a  claim  of  a  former  owner  that  he  has  been 
paid  only  a  small  portion  of  the  price  which  respondent 
contracted  in  writing  to  pay.  How  can  respondent  base 
any  claim  on  the  fact  that  appellant  pays  off  his  dishonored 
obligation,  and  protects  its  immensely  valuable  property 
from  sacrifice?  Any  proposition  that  a  corporation  should 
thus  repay  to  former  owners  of  a  mine  the  money  expended 
in  the  original  purchase  and  the  development  of  it,  should 
be  carefully  scrutinized,  and  the  demand  should  not  be 
yielded  to  unless  the  contract  is  clearly  made  out.  In  this 
instance,  assuming  that  respondent's  agreement  to  furnish 
the  money  necessary  to  prosecute  the  work  has  been  ful- 
filled, the  company,  upon  its  receiving  the  conveyances, 
and  turning  over  its  stock,  was  left  without  a  dollar  to 
work  with,  and  no  means  of  obtaining  money  except  by 
borrowing;   yet   it   is   demanded   that   it   forthwith   pay 

9—7  WASH. 
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eighteen  thousand  dolhtrs  and  upwards  to  its  principal  in- 
corporator for  money  expended  while  the  property  be- 
longed to  him. 

True  respondent  paid  out  considerable  sums  of  money 
after  September  26th,  but  with  the  exception  of  one  very 
small  item  all  of  them  were  paid  on  obligations  made  by 
respondent  himself  long  before  that  date.  The  contract  of 
January  16th  unquestionably  measured  the  rights  of  both 
parties  to  it;  and  none  of  the  payments  made  appear  in 
anywise  inconsistent  with  the  obligations  thereby  entered 
into  by  respondent  except  the  small  sums  used  to  pay  the 
expenses  of  the  incorporation. 

Respondent  says  this  contract  was  made  simply  to  pro- 
tect the  Warners,  and  he  is  probably  correct,  for  they  were 
making  a  good  bargain,  and  were  anxious  to  have  the  terms 
of  their  agreement  in  writing.  By  the  transaction  with  re- 
spondent they  had  transformed  a  two-thirds  interest  in  a 
mere  option  to  buy  the  Culver  mining  claim  into  a  full 
title  to  half  of  the  claim  and  the  right  to  require  respond- 
ent to  pay  the  purchase  price  of  the  claim,  the  cost  of  mar 
chinery  not  exceeding  $8,000,  and  the  expenses  of  the 
necessary  mining  operations.  The  conveyance  of  half  the 
mine  to  them  would  have  been  sufficient  for  their  purpose, 
had  the  acquisition  of  title  been  the  only  thing  to  be  con- 
sidered; but  they  knew  the  property  was  not  paid  for,  and 
that  without  money  for  mining  development  and  machinery 
their  title  would  result  in  no  profit.  This  money  respond- 
ent had  agreed  to  furnish,  and  the  only  sensible  way  was 
to  put  the  entire  contract  into  writing.  Respondent  now 
seems  to  think  this  was  a  hard  bargain  for  him,  but  it 
probably  did  not  look  so  at  the  time  he  made  it;  and  if  his 
own  suggestion  as  to  the  present  value  of  the  property  is 
to  be  accepted,  it  is  not  a  hard  bargain  for  him  now,  since 
he  has  a  profit  on  his  investment  of  more  than  three  hun- 
dred per  cent,  in  stock  of  the  company. 

There  was  a  finding  that  the  company  had  produced 
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gold  bullion  worth  $12,000,  and  it  is  claimed  that  respond- 
ent should  have  that  much  anyway.  But  a  mere  casual 
consideration  of  the  matter  must  show  the  fallacy  of  such 
a  proposition.  If  the  consideration  for  respondent's  con- 
veyance was  a  promise  to  repay  him  his  entire  outlay,  it 
was  a  debt  due  and  payable  without  regard  to  the  produc- 
tion of  bullion.  If  the  agreement  was  to  pay  him  out  of 
u profits,"  the  mere  production  of  bullion  does  not  show 
profits;  at  the  commencement  of  the  suit  there  were  more 
debts  than  the  bullion  produced  amounted  to.  And  if  the 
agreement  had  reference  to  the  original  contract  with  the 
Warners,  it  was  limited  to  two-thirds  of  the  net  profits  ac- 
cruing to  the  Warners'  interest  (one-third  of  the  whole) 
until  respondent  should  receive  back  one-half  of  this  money 
outlay.  But,  as  was  said  before,  there  is  no  evidence  of 
any  agreement  with  -the  corporation,  and  it  is  not  respon- 
sible for  the  fulfillment  of  contracts  between  its  promoters 
unless  its  agreement  to  do  so  is  clearly  made  out. 

The  case  presents  a  remarkable  instance  of  unbusiness- 
like proceedings,  even  after  the  formal  organization.  Re- 
spondent may  be  correct  as  to  his  view  of  what  was 
originally  contemplated,  but  if  so,  his  own  neglect  has 
contributed  as  much  as  anything  to  his  present  condition. 
Holding  absolute  control  of  the  purse,  he  was  always  in  a 
position  to  have  his  rights  defined  and  openly  recognized; 
but  in  the  face  of  the  written  contract  he  solemnly  entered 
into,  his  version  of  conversations  ought  not  to  be  accepted 
to  the  extent  of  charging  appellant. 

It  is  conceded  that  respondent  should  'have  what  money 
he  expended  to  organize  the  corporation,  for  a  stock  book, 
etc. 

Judgment  reversed,  and  a  new  trial  ordered. 

Scott,  Anders  and  Hoyt,  JJ. ,  concur. 

Dunbar,  C.  J. — I  dissent,  and  will  at  some  future  time 
give  my  reasons  for  so  doing. 
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[ No.  903.    Decided  August  7, 1803.] 

John  A.  Pierce,  Respondent,  v.  The  City  Clerk  of 
the  City  of  Spokane,  Appellant. 

MUNICIPAL  CORPORATIONS  —  AMENDMENT  OF  CHARTER  —  SUBMIS- 
SION TO  CITY  COUNCIL  —  DIRECTORY  PROVISIONS  — NUMBERING 
AMENDMENTS. 

Sec.  225  of  the  freeholders'  charter  of  Spokane  (adopted  March 
24,  1891 )  providing  that  amendments  thereto  shall  be  proposed  by 
the  city  council  and  entered  upon  the  record  of  proceedings,  "and 
at  the  second  regular  meeting  of  the  council  thereafter  shall  be 
again  submitted  to  a  vote  of  the  council,"  is  merely  directory  as  to 
time  of  submission,  and  such  proposed  amendment  may  be  sub- 
mitted to  the  council  after  the  time  of  its  second  regular  meeting 
without  affecting  the  validity  of  the  proposed  amendment. 

Under  §518,  Gen.  Stat.,  providing  for  the  submission  to  voters  of 
amendments  to  city  charters  by  number,  the  action  of  the  city  clerk 
in  affixing  numbers  to  the  amendments,  both  in  the  election  notice 
and  on  the  ballots,  is  a  sufficient  compliance  with  the  law,  although 
the  city  council  may  have  failed  to  number  the  proposed  amend- 
ments. 

Appeal  from  Superior  Court,  Spokane  County. 

F.  T.  Post,  for  appellant. 

James  D.  Kelly,  and  Turner,  Graves  c6  McKinstry,  for 
respondent. 

The  opinion  of  the  court  was  delivered  by 

Anders,  J.  —  At  an  election  held   March  24,  1891,  a 

freeholders'  charter  was  adopted  for  the  city  of  Spokane, 

4  which  went  into  effect  April  4,  1891,  and  which  has  ever 

since  been  the  charter  of  said  city.     By  §  9  of  art.  2  of  said 

charter  it  is  provided  that  — 

"The  officers  of  said  city,  to  be  elected  by  said  city  at 
large,  shall  be  the  mayor,  treasurer,  comptroller,  city 
assessor  and  city  attorney.  Three  councilmen  shall  be 
elected  in  each  ward  by  the  qualified  electors  therein.  The 
corporation  counsel,  the  city  commissioners,  and  such  other 


PIERCE  v.  CITY  CLERK  OF  SPOKANE.  133 

Aug.  1893. J         Opinion  of  the  Court — Anders,  J. 

officers  to  fill  any  office  hereinafter  created,  as  may  be 
found  necessary  to  carry  out  the  provisions  of  this  charter, 
shall  be  appointed  by  the  mayor  and  confirmed  by  the  city 
council.  The  city  clerk  shall  be  elected  by  the  city  coun- 
cil. The  appointment  of  all  other  officers  not  herein  speci- 
fied shall  be  made  by  the  mayor,  subject  to  confirmation 
by  the  city  council.  All  elective  officers  shall  hold  office 
until  their  successors  are  elected  and  qualified. " 

Section  78  of  article  5  of  said  charter  is  as  follows: 

"The  law  department  of  the  city  of  Spokane  Falls  shall 
consist  of  a  corporation  counsel  and  city  attorney. ' ' 

Section  225  of  article  14  of  said  charter  provides  as 
follows: 

"Any  amendment  or  amendments  to  this  charter  may 
be  proposed  by  the  city  council,  upon  a  vote  of  two-thirds 
of  all  the  members  thereof  concurring  therein.  When  such 
an  amendment  or  amendments  shall  be  so  proposed,  the 
same  shall  be  entered  upon  the  record  of  proceedings,  and 
at  the  second  regular  meeting  of  the  council  thereafter 
shall  be  again  submitted  to  a  vote  of  the  council,  and  if 
upon  such  resubmission  two-thirds  of  all  the  members  of 
the  city  council  concur  therein,  such  amendment  or  amend- 
ments shall  be  submitted  to  the  qualified  electors  for  their 
adoption  at  the  next  general  municipal  election,  and  if  a 
majority  of  all  the  votes  cast  upon  the  subject  shall  be  in 
favor  of  adoption,  the  same  shall  thereby  become  a  part  of 
the  city  charter.  Every  proposed  amendment  shall  be 
published  in  the  official  newspaper  thirty  days  next  pre- 
ceding the  day  of  election  at  which  the  same  is  submitted 
to  the  electors." 

On  March  16,  1893,  at  a  regular  meeting  of  the  city 
council,  the  following  amendments  to  said  freeholders'  char- 
ter, among  others,  were  offered  for  the  first  time  and  read, 
and,  on  roll  call,  adopted  unanimously,  viz. ,  a  proposition 
to  amend  §9  of  art.  2  of  the  freeholders'  charter  be 
amended  so  as  to  read  as  follows: 

"Sec.  9.  The  officers  of  said  city  to  be  elected  by  said 
city  at  large  shall  be  the  mayor,  treasurer  and  comptroller. 
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Three  councilmen  shall  be  elected  in  each  ward  by  the 
qualified  electors  therein.  The  corporation  counsel,  the 
city  commissioners,  and  such  other  officers  to  fill  any  office 
hereafter  created  as  may  be  found  necessary  to  carry  out 
the  provisions  of  this  charter,  shall  be  appointed  by  the 
mayor  and  confirmed  by  the  city  council.  The  city  clerk 
shall  be  elected  by  the  city  council.  The  appointment  of 
all  other  officers  not  herein  specified  shall  be  made  by  the 
mayor,  subject  to  confirmation  by  the  city  council.  All 
elective  officers  shall  hold  office  until  their  successors  are 
elected  and  qualified." 

A  proposition  to  amend  §  78  of  art.  5  of  the  freeholders' 
charter — 

Resolved,  That  §  78  of  art.  5  of  the  freeholders'  charter 
be  amended  so  as  to  read  as  follows:  Sec.  78.  The  law  de- 
partment of  the  city  of  Spokane  shall  consist  of  a  corpora- 
tion counsel." 

Prior  to  the  proposal  of  these  amendments,  a  resolution 
was  adopted  by  the  city  council  providing  for  regular  daily 
meetings,  except  Sundays,  and  accordingly  such  meetings 
were  held  up  to  and  including  March  25,  1893. 

On  March  21st,  all  of  the  proposed  amendments  were  re- 
ferred to  the  corporation  counsel  for  his  opinion  as  to  their 
legality,  and  on  March  25tb  such  opinion  was  given,  and  the 
amendments  in  question  were  then  resubmitted  to  the  city 
council  and  adopted  by  the  requisite  number  of  votes. 

The  law  contemplates  that  such  amendments  as  these  in 
question  may  be  voted  on  by  numbers,  but  none  of  the 
proposed  amendments  were  designated  by  numbers  when 
submitted  to  and  adopted  by  the  city  council.  They  were, 
however,  published  by  numbers  in  the  election  notice,  for 
•  the  requisite  period  of  time,  in  the  daily  newspapers  of  the 
city,  and  were  designated  on  the  printed  ballots  used  at 
the  general  municipal  election  as  "Proposed  amendments 
No.  one,  No.  two,"  and  so  on,  consecutively,  such  num- 
bers corresponding  with  those  published  in  the  notice  of 
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election.  These  numbers  were  attached  by  the  city  clerk, 
without  having  been  authorized  so  to  do  by  any  resolution 
or  express  direction  of  the  city  council. 

At  the  general  municipal  election  held  on  May  2,  1893, 
these  proposed  amendments  to  the  charter  were  submitted 
as  above  indicated  to  the  electors  of  the  city  for  their 
adoption  or  rejection.  Thereafter,  and  on  May  9,  1893, 
the  city  council  met  as  a  board  of  canvassers,  and,  finding 
a  majority  of  votes  cast  on  the  question  of  the  amendments , 
to  be  in  favor  of  their  adoption,  declared  each  and  all  of 
them  adopted,  and  then  and  there,  by  resolution,  declared 
the  office  of  city  attorney  abolished  by  the  amendments 
under  consideration.  At  said  election  the  respondent  and 
one  Marshall  were  the  only  candidates  for  the  office  of  city 
attorney,  and  the  respondent  received  a  majority  of  all  the 
votes  cast  therefor.  Conceiving  that  the  amendments  by 
,which  the  said  office  was  abolished  were  not  legally  adopted, 
the  respondent  applied  to  the  city  clerk  for  a  certificate  of 
election.  The  clerk  refused  to  comply  with  his  request, 
whereupon  he  caused  a  writ  of  mandamus  to  be  issued  out 
of  the  superior  court  to  compel  him  to  do  so.  At  the 
hearing  upon  the  return  to  the  alternative  writ  the  court 
peremptorily  ordered  the  clerk  to  issue  the  certificate  de- 
manded, to  review  which  order  this  appeal  is  prosecuted. 

It  is  manifest  that  the  ruling  of  the  learned  court  be- 
low was  erroneous,  unless  the  city  council  failed,  in  some 
essential  particular,  to  comply  with  the  law  and  the  city 
charter,  in  causing  the  amendments  now  under  considera- 
tion to  be  submitted  to  the  vote  of  the  people.  The  valid- 
ity of  the  amendments  is  challenged  by  the  learned  counsel 
for  the  respondent  on  two  grounds,  the  first  and  principal 
one  of  which  is  th&t  they  were  not  resubmitted  to,  and  con- 
curred in  by,  the  city  council  at  its  second  regular  meeting 
after  their  first  submission,  in  accordance  with  the  provis- 
ions of  §  225  of  the  charter  hereinbefore  set  forth.     And 
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the  argument,  briefly  stated,  is,  that  the  charter  was  the 
source  of  all  power  which  could  be  exercised  by  the  council 
upon  the  subject  of  amendments,  and  the  mode  in  which 
such  power  should  be  exercised  having  been  therein  pre- 
scribed, a  strict  compliance  therewith  was  essential  to  a 
valid  exercise  of  the  power  thus  conferred.  We  readily 
yield  assent  to  the  doctrine  thus  formulated,  for  we  believe 
it  to  be  abundantly  supported  by  authority.  But,  was  there 
a  departure  by  the  council,  in  this  instance,  from  the  mode 
or  method  pointed  out  by  the  charter i  It  is  insisted  that 
there  was,  because  the  proposed  amendments  were  not  re- 
submitted to  the  council  for  their  adoption  at  their  second 
regular  meeting,  as  provided  for  by  the  terms  of  the  charter. 
We  think,  however,  that  such  a  conclusion  does  not  neces- 
sarily follow  from  that  fact.  The  method  of  accomplishing 
a  certain  result  is  one  thing,  and  the  time  of  doing  it  is 
quite  another.  The  mode  of  doing  a  particular  thing  may 
be  essential,  while  the  time  of  doing  it  may  or  may  not  be 
essential,  according  to  the  intention  of  the  body  or  power 
directing  it  to  be  done. 

But  it  is  contended  on  behalf  of  the  respondent  that  the 
language  used  by  the  f rarners  of  the  charter  is  so  plain  and 
unambiguous  that  this  court  cannot  even  say  that  it  is  di- 
rectory, but  must  give  it  effect  according  to  its  strict  literal 
meaning.  We  prefer,  however,  to  follow  the  rule  gener- 
ally adopted  by  the  courts,  "that  a  thing  may  be  within 
the  letter  of  a  statute  and  yet  not  within  the  statute,  be- 
cause not  within  its  spirit,  nor  within  the  intention  of  its 
makers."  Church  of  the  Holy  Trinity  v.  United  States,  143 
U.  S.  457  (12  Sup.  Ct  Rep.  511). 

In  the  case  just  cited,  many  instances  are  mentioned 
where  the  courts  have  held  that  general  and  unequivocal 
language  found  in  statutes  was  not  controlling,  when  to 
give  it  effect  according  to  its  plain,  ordinary  meaning 
would  lead  to  unreasonable  results  or  absurd  consequences, 
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or  fail  to  effectuate  the  object  which  the  legislature  had  in 
view. 

Now,  what  was  the  object  which  the  freeholders  had  in 
view  when  they  provided  that  proposed  amendments  to 
their  charter  should  be  resubmitted  to  the  council  at  the 
second  regular  meeting  subsequent  to  their  first  proposal 
and  submission?  Is  it  reasonable  to  suppose  that  they 
thereby  intended  to  designate  a  time  at  which  such  action 
should  be  taken,  under  all  circumstances,  and  in  any 
event  i  Was  it  contemplated,  for  instance,  that  if,  from 
any  cause,  two-thirds  of  the  members  of  the  council  should 
not  be  in  attendance  at  such  second  meeting,  there  could 
be  no  postponement  of  the  matter  to  a  subsequent  meeting? 
We  think  both  of  these  questions  must  be  answered  in  the 
negative.  The  charter  makers  knew  that  some  time  would 
be  required  by  the  council  for  a  proper  consideration  of 
amendments  before  final  adoption,  and  therefore  concluded 
that  at  least  one  regular  meeting  of  the  council  should  in- 
tervene between  the  time  such  amendments  should  be  pro- 
posed and  the  time  when  they  should  be  again  voted  upon. 
That  no  definite  number  of  days  or  weeks  was  contem- 
plated, is  evident  from  the  fact  that  the  charter  provides 
that  the  city  council  shall  meet  at  least  semi-monthly  and 
as  often  as  they  may  determine  by  resolution  or  ordinance. 

When  the  " second  regular  meeting  thereafter"  was 
designated  as  the  time  when  proposed  amendments  should 
be  resubmitted  to  the  council  for  final  adoption,  no  one 
could  then  tell,  under  the  above  provision  of  the  charter, 
whether  such  second  meeting,  in  any  particular  instance, 
would  be  held  two  days  or  one  month  after  the  first.  It 
therefore  seems  clear  that  at  the  time  at  which  proposed 
amendments  should  be  resubmitted  to  the  council  was  not 
considered  to  be  of  the  essence  or  substance  of  the  thing  to 
be  done,  and  that  the  provision  of  the  charter  with  respect 
thereto  is  directory  merely,  and  was  substantially  com- 
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plied  with  by  the  city  council.   People  v.  Cook,  14  Barb. 
290  (8  N.  Y.  67);  Hurford  v.  Omaha,  4  Neb.  336. 

'  The  rule  on  this  subject,  in  cases  like  this,  is  stated  by 
Mr.  Endlich  in  his  valuable  work  on  the  Interpretation  of 
Statutes,  §  436,  as  follows: 

' w  It  has  often  been  held,  for  instance,  where  an  act  or- 
dered a  thing  to  be  done  by  a  public  body  or  public  offi- 
cers, and  pointed  out  the  specific  time  when  it  was  to  be 
done,  that  the  act  was  directory  only,  and  might  be  com- 
plied with  after  the  prescribed  time.  Such  is,  indeed,  the 
general  rule,  unless  the  time  specified  is  of  the  essence  of 
the  thing,  or  the  statute  shows  that  it  was  intended  as  a 
limitation  of  power,  authority,  or  right." 

We  see  nothing  in  the  provision  in  question,  when 
viewed  in  connection  with  the  object  sought  to  be  accom- 
plished, which  shows  that  the  framers  of  the  charter  in- 
tended that  the  council  should  have  no  power  to  act  at  all 
after  the  time  prescribed.  If  such  had  been  the  intention, 
we  think  it  would  have  been  so  expressed. 

The  second  point  made  is,  that  the  proposed  amendments 
were  all  numbered  by  the  city  clerk,  and  not  by  the  coun- 
cil, or  by  any  record  authorization  by  the  council,  and  were 
therefore  not  legally  submitted  to  the  electors  of  the  city. 
Sec.  518,  Gen.  Stat.,  provides  for  the  submission  of  amend- 
ments to  the  voters  by  numbers.  This  method  was  doubt- 
less adopted  as  a  matter  of  convenience,  and  to  avoid  the 
necessity  of  spreading  the  whole  proposition  to  be  voted 
for  upon  the  ballot. 

While  it  does  not  appear  that  numbers  were  attached  to 
these  amendments  when  they  were  first  proposed  in  the 
council,  it  does  appear  that  they  were  designated  by  num- 
bers both  in  the  election  notice  as  published  and  on  the 
ballots.  It  would,  therefore,  seem  that  the  same  oppor- 
tunity was  afforded  for  the  voter  to  vote  intelligently  upon 
the  propositions  submitted  that  would  have  been  afforded 
if  the  numbers  had  been  attached  when  the  amendments 
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were  considered  by  the  council.  It  is  altogether  probable 
that  no  person  who  voted  upon  the  subject  of  these  amend- 
ments ever  consulted,  or  desired  to  consult,  any  record, 
document  or  paper,  other  than  the  notice  of  election 
wherein  each  proposition  was  set  forth  in  full  and  by  num- 
bers corresponding  to  those  appearing  upon  the  ballots 
used  at  the  election.  Nothing  appears  showing  that  the 
election  was  in  any  way  unfair,  or  that  the  result  would 
have  been  different  had  the  numbers  been  attached  to  the 
amendments  by  the  council  in  the  manner  contended  for 
by  the  respondent. 

We  think  there  was  a  substantial  compliance  with  the 
terms  of  the  charter,  and  the  judgment  of  the  court  below 
is,  therefore,  reversed. 

Hoyt,  Scott  and  Stiles,  JJ.,  concur. 

Dunbar,  C.  J.,  dissents. 
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First  National  Bank  of  Seattle,  Respondent,  v.  S.  C. 
Harris  et  al..  Respondents,  and  Henry  L.  Yesler  and 
John  Leary,  Appellants. 

NEGOTIABLE  INSTRUMENTS —POSSESSION  BY  MAKER  —  PRESUMPTION 
—  DISCHARGE  OF  SURETIES  —  EXTENSION  OF  PAYMENT — WHAT 
•CONSTITUTES. 

Possession  by  the  maker  of  a  promissory  note,  after  it  has  been 
in  circulation,  is  presumptive  evidence  of  its  payment,  although 
the  time  allowed  for  its  payment  may  not  have  expired. 

A  note  coming  into  the  hands  of  the  maker  under  such  circum- 
stances as  to  raise  a  presumption  of  its  payment  cannot  be  pledged 
by  him  as  collateral  so  as  to  bind  a  surety,  although  the  note  may 
not  have  matured  at  the  time  of  its  re-issue. 

Where  the  principal  of  a  note  pays  the  holder  the  money  due 
thereon  and  receives  the  note,  the  sureties  are  thereby  discharged, 
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although  the  principal  and  holder  may  not  have  intended  to  treat 
the  transaction  as  a  payment  and  cancellation. 

Where,  after  the  maturity  of  a  note,  the  holder  thereof  takes 
from  the  principals  thereon  a  new  note  extending  the  time  of  pay- 
ment of  the  debt,  without  the  knowledge  of  the  sureties  upon  the 
original  note,  the  sureties  are  thereby  discharged.  (Hoyt,  J.,  dis- 
sents.) 

Appeal  from  Superior  Court,  King  County. 

Preston,  Carr  dk  Preston,  Preston,  Albert  son  <&  Don- 
vjorth,  and  W.  R.  Bell,  for  appellants. 

Struve  c6  McMicken,  and  Stratton,  Lewis  cfe  Gilmdn, 
for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Stiles,  J.  —  Respondent  brought  suit  to  recover  upon  a 
promissory  note  dated  October  19,  1882,  made  by  S.  C. 
Harris,  D.  T.  Wheeler,  Henry  L.  Yesler,  John  Leary  and 
George  W.  Harris  to  M.  V.  B.  Stacy,  arid  endorsed  by 
Stacy,  without  recourse.  The  complaint  alleged  that  the 
respondent  purchased  the  note  in  the  ordinary  course  of 
business,  on  or  about  October  19,  1882,  before  maturity, 
for  a  valuable  consideration.  The  answers  of  appellants 
Leary  and  Yesler  alleged  that  they  signed  the  note  only  as 
sureties  for  S.  C.  Harris  and  Wheeler,  who  were  the  prin- 
cipal debtors,  and  that  the  payee,  Stacy,  and  the  respondent 
had  full  knowledge  of  the  suretyship.  Other  affirmative 
defenses  were  pleaded,  including  payment,  circumstances 
discharging  the  sureties,  etc.  The  reply  denied  all  these 
allegations.  Upon  the  trial  the  respondent  was  not  con- 
tent with  the  production  of  the  note,  and  proof  of  the 
amount  due,  but  went  into  a  showing  of  the  way  in  which 
the  note  came  into  its  possession,  and  the  purpose  for 
which  it  was  held,  in  substance  as  follows:  In  1882  one 
Mackintosh  was  the  owner  of  a  set  of  abstract  books,  which 
S.  C.  Harris  and  Wheeler  were  desirous  of  buying,  but  for 
the  purchase  of  which  they  did  not  have  the  money,  ten 
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thousand  dollars.  Mackintosh  was  willing  to  sell  for  $5,- 
000  cash  and  $5,000  in  the  notes  of  Harris  and  Wheeler, 
with  suitable  endorsers  or  sureties.  George  W.  Harris 
was  doing  business  in  Seattle  as  a  banker,  under  the  name 
of  G.  W.  Harris  &  Co.,  and  he  was  willing  to  assist  in  the 
purchase  (S.  C.  Harris  being  his  brother)  by  "carrying" 
Harris  and  Wheeler  for  $5,000.  Leary  and  Yesler  were 
willing  to  become  sureties  on  the  time  notes.  With  these 
preliminary  arrangements  the  sale  was  ready  for  consum- 
mation. But  it  was  either  not  then  convenient  for  G.  W. 
Harris  to  advance  $5,000  in  cash,  or  there  was  some  other 
reason  which  did  not  appear,  and  the  arrangement  took  a 
different  turn.  All  parties  executed  and  delivered  to 
Mackintosh  three  notes,  two  of  which  were  the  time  notes 
agreed  upon,  and  the  third  of  which  was  the  note  in  suit. 
Why  this  note  contained  the  name  of  Stacy  as  payee  no- 
body could  remember;  but  the  note  went  to  Mackintosh 
and  was  accepted  by  him,  and  the  sale  of  the  abstracts  was 
completed  by  their  delivery  to  Harris  and  Wheeler.  This 
showing  established  the  fact  that  Leary,  Yesler  and  G.  W. 
Harris  were  sureties  only. 

At  the  date  of  the  note,  October  19,  1882,  G.  W.  Harris 
was  promoting  the  organization  of  the  respondent  First 
National  Bank;  permission  had  been  granted  to  it  to  do 
business  by  the  comptroller  of  the  currency,  September, 
26, 1882,  and  it  commenced  business  November  15th  there- 
after. Its  president  was  George  W.  Harris,  one  of  the 
sureties  upon  this  note.  The  exact  date  when  the  note 
came  into  the  bank  could  not  be  fixed  by  the  witnesses  of 
their  own  knowledge,  but  it  was  at  the  same  time  that  Har- 
ris and  Wheeler  made  a  certain  note  to  the  bank  for  $5,- 
000,  and  that  time  the  bank's  books  showed  to  be  December 
22,  1882,  and,  whenever  it  was,  the  bank  received  it  from 
S.  C.  Harris  and  D.  T.  Wheeler.  The  first  transaction  of 
Harris  and  Wheeler,  in  which  a  note  passed,  was  on  the 
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date  last  mentioned — a  note  for  $5,000,  due  in  six  months 
after  date,  numbered  150.  On  the  same  day  the  bank's 
cash  book  showed  a  charge  against  note  150  of  $5,000. 
Thus,  as,  far  as  the  books  go,  this  sum  was  paid  out  upon 
the  note  of  Harris  and  Wheeler,  and  not  for  the  purchase 
price  of  the  note  in  suit.  Nowhere  else  in  the  bank's  books 
does  any  sum  appear  as  charged  to  the  purchase  of  this 
note. 

But  it  was  not  claimed  at  that  stage  of  the  trial  that  this 
note  was  in  fact  purchased  at  any  time.  On  the  contrary, 
the  evidence  for  the  plaintiff  was  wholly  directed  to  the 
point  of  proving  that  it  was  at  all  times  held  as  a  collateral 
to  the  note  given  by  Harris  and  Wheeler,  December  22, 

1882,  and  the  renewal  notes  which  succeeded  it  every  six 
months  down  to  1889,  and  in  our  judgment  the  effort  was 
completely  successful.  But  once  in  all  the  history  of  the 
note  did  it  appear  in  the  bank's  books,  viz.,  December  22, 

1883,  when  a  brief  memorandum  was  made  of  it  upon  the 
margin  of  the  bills  receivable  book,  showing  it  to  be  col- 
lateral to  a  renewal  note  of  that  date. 

Therefore,  at  the  close  of  plaintiff's  case  there  was  be- 
fore the  jury  a  showing  that  Harris  and  Wheeler  had,  by 
some  means,  obtained  possession  of  this  note,  and  had,  on 
December  22,  1882,  pledged  it  to  the  bank,  of  which  G. 
W.  Harris  was  president,  as  collateral  to  their  note  No. 
150,  for  $5,000,  and  that  the  latter  note  had  not  been 
paid,  except  by  the  giving  of  renewal  notes  for  the  same 
debt.  Appellants  moved  for  a  non-suit,  on  the  ground 
that  where  a  promissory  note  upon  which  some  of  the 
makers  are  sureties  only,  is  found,  after  negotiation,  in 
the  hands  of  the  principal  obligor,  it  is  presumed  to  have 
been  paid;  and  that  if  the  principal  obligor  attempts  to 
negotiate  that  note  to  a  person  having  knowledge  of  the 
suretyship,  the  person  with  such  knowledge  obtains  no 
title  to  the  note  as  against  the  sureties;  but  the  motion 
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was  denied.  Nothing  is  better  settled  than  the  legal  propo- 
sition here  laid  down. 

Possession  by  the  maker  of  a  promissory  note  after  it 
has  been  in  circulation  is  presumptive  evidence  of  its  pay- 
ment. Hollenberg  v.  Lane,  47  Ark.  394  (1  S.  W.  Rep. 
687);  Turner  v.  Turner,  79  Cal.  565  (21  Pac.  Rep.  959); 
Stevens  v.  Hannan,  86  Mich.  305  (48  N.  W.  Rep.  951;  49 
Id.  874);  McGee  v.  Prouty,  9  Mete.  (Mass.)  547;  Heald 
v.  Davis,  11  Cush.  318;  Penn  v.  Edwards,  50  Ala.  63; 
Sutphen  v.  Cushman,  35  111.  186;  Walker  v.  Douglas,  70 
111.  445;  2  Randolph  Com.  Paper,  §941;  Lawson's  Pres. 
Ev.,  rule  75 J. 

And  a  note  coming  into  the  hands  of  the  maker,  after 
payment,  cannot  be  re-issued  by  him  so  as  to  bind  a  surety. 
Hopkins  v.  Farwell,  32  N.  H.  425;  Eastman  v.  Plumer, 
32  N.  H.  238;  Lancey  v.  Clark,  64  N.  Y.  209;  Oason  v. 
Heath,  86  Ga.  438  (12  S.  E.  Rep.  678);  2  Brandt,  Sure- 
tyship, §333. 

The  application  of  these  rules  to  this  case  is  evident.  A 
pledge  of  collateral  passes  to  the  pledgee  the  title  of  the 
thing  pledged  (Jones  on  Pledges,  §9);  and  to  make  a 
valid  pledge  the  pledgor  must  have  the  title  {Id.,  §  52);  or 
the  express  or  implied  authority  of  the  true  owner  of  the 
title  (/rf.,  §  53).  But  Harris  and  Wheeler  never  had  any 
ownership  of  this  note  as  against  their  sureties,  because 
they  could  get  it  into  their  possession  so  that  they  could 
in  their  own  right  control  it  or  pledge  it  for  their  debts  in 
no  possible  way  which  the  courts  would  not  construe  to  be 
a  payment,  unless  the  sureties  consented.  If  they  could 
ever  have  any  property  in  the  note  they  could  sue  on  it, 
which  would  be  absurd.  The  face  of  the  note  showed  that 
it  had  been  negotiated,  for  it  was  payable  to  Stacy,*  who 
had  endorsed  it,  so  that  coming  in  that  shape  to  the  bank 
from  the  hands  of  Harris  and  Wheeler  it  bore  its  invalidity 
patent  in  every  line.     But,  above  all,  the  president  of  the 
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bank  was  a  signer  of  it,  and  knew  the  circumstances  of  the 
suretyship;  and  the  fact  of  the  issue  to  Mackintosh,  and 
his  knowledge  was  the  knowledge  of  the  bank.  While 
Harris  was  its  president  the  bank  could  not  be  an  innocent 
holder  of  this  paper  through  any  transaction  in  which  he 
acted  for  it. 

The  fact  that  the  time  allowed  by  the  note  for  its  pay- 
ment had  not  expired  made  no  difference  in  the  presumption 
of  payment  arising  from  Harris'  and  Wheeler's  possession 
of  it;  it  was  payable  on  or  before  January  1,  1885,  so  that 
the  principals  would  have  had  the  right  to  take  it  up  at 
any  time.  In  Stevens  v.  Ilannan,  supra,  the  note  was  of 
the  same  kind. 

Therefore,  upon  the  proofs  as  they  stood  at  the  close  of 
plaintiff's  case,  we  think  there  should  have  been  a  non- 
suit. But,  inasmuch  as  the  whole  case  is  here,  and  the 
greater  part  of  the  briefs  of  both  sides  was  taken  up  with 
argument  of  other  features  of  the  case,  we  shall  advert  to 
them  briefly. 

The  subsequent  proofs  on  both  sides  served  to  bring  out 
more  clearly,  and  to  make  it  certain,  that  the  note  came 
into  the  bank  December  22,  1882.  Mackintosh,  according 
to  his  recollection  and  his  books,  had  it  until  that  day;  and 
on  that  day  Wheeler  gave  him  $5,084.50,  and  took  away 
the  note.  Mackintosh  supposed  the  money  was  given  him 
in  payment  of  it,  though  contrary  to  what  he  believed  he 
would  usually  have  done,  he  did  not  stamp  or  mark  it  paid 
when  he  surrendered  it.  Eastman  v.  Plumer  and  Lancey 
v.  Clark,  supra,  are  to  the  point  that  a  transaction  of  this 
sort  is  payment  where  the  sureties  have  no  knowledge  of 
it,  whether  the  principal  of  the  note  and  the  subsequent 
holder  intended  it  to  be  so  or  not.  The  holder  of  the  note 
has  the  right  to  know  what  is  to  be  done  with  the  paper 
which  he  surrendered,  and  to  presume,  if  nothing  is  said, 
that  it  has  been  paid  so  that  there  will  be  no  responsibility 
on  his  part. 
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The  tendency  of  the  latter  evidence,  as  affecting  the  bank's 
relation  to  the  note,  was,  if  anything,  away  from  its  theory 
that  it  took  the  note  as  collateral,  and  suggested  a  purchase 
of  it  from  Mackintosh,  the  taking  of  a  new  note  from  Har- 
ris and  Wheeler  being  but  a  fiction  to  enable  it  to  comply 
with  the  national  banking  law  limiting  the  time  of  loans. 
But  if  the  theory  of  a  collateral  security  be  dropped,  and 
that  of  a  purchase  be  adopted,  the  case  of  the  bank  imme- 
diately runs  foul  of  another  well  settled  rule,  viz. :  that  if 
the  holder  of  a  promissory  note  extends  the  time  of  pay- 
ment, sureties  will  be  discharged.  Through  a  period  of  at 
least  three  years  after  the  maturity  of  the  note,  and  while 
Leary  and  Yesler  were  ignorant  that  the  bank  had  the 
note,  and  again  after  they  knew  it,  Harris  and  Wheeler 
-were  giving  renewal  notes  every  six  months  for  $5,000  each, 
arid  interest  notes  in  addition,  none  of  which  were  paid. 
Now,  under  the  charge  given  by  the  court,  the  jury  could 
only  find  that  each  of  these  renewal  and  interest  notes  was 
a  binding  extension  of  the  time  for  payment  of  the  debt 
which  was  represented  by  all  the  notes  together.  It  is 
possible  that,  as  the  charge  was  worded,  the  jiiry  may 
have  considered  that  there  was  a  fine  line  of  distinction 
between  an  extension  of  one  note  and  the  other,  so  that  the 
note  in  suit  was  left  intact,  no  renewal  note  having  been 
given  specifically  to  cover  it  as  a  note.  We  do  not  believe 
the  court  below  meant  any  such  thing;  if  it  had,  it  would 
have  told  the  jury  that  all  the  renewal  and  interest  notes 
were  without  consideration  and  void,  and  not  to  be  consid- 
ered in  the  case. 

When  the  principal  and  surety  are  bound  to  the  creditor 
by  a  note  or  other  negotiable  instrument,  if  the  creditor 
take  from  the  principal  a  new  note  or  bill  of  exchange  for 
the  debt,  falling  due  after  the  period  when  the  original 
obligation  matures,  this  generally  amounts  to  an  extension 
of  time  and  discharges  the  surety.    Brandt,  Suretyship, 

10—7  WASH. 
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§  363.  There  are  many  cases  in  the  books  where  peculiar 
circumstances  have  operated  to  avoid  this  rule,  but  we  do 
not  find  any  such  circumstances  here.  Each  renewal  note 
was  certainly  given  to  enable  Harris  and  Wheeler  to  have 
more  time  to  pay,  and  was  a  valid  contract  for  an  extension 
which  would  have  prevented  suit  on  the  original  note  for 
that  time;  for,  if  nothing  else,  there  was  a  higher  rate  of 
interest  charged  on  both  the  renewal  and  the  interest  notes, 
the  rate  being  one  per  cent,  per  month  on  these,  as  against 
ten  per  cent,  per  annum  on  the  original  note.  Counsel  for 
respondent  here  seek  to  shape  the  case  into  this  form,  viz. : 
That  it  was  the  original  understanding  of  all  parties  that 
notwithstanding  that  this  note  was  made  payable  to  Stacy, 
and  was  to  be  held  by  Mackintosh,  the  latter  was  to  re- 
ceive his  money  in  sixty  days,  and  the  note  was  to  go  to 
the  bank  as  soon  as  it  should  be  organized.  To  sustain 
this  theory  there  is  the  fact  that  it  was  payable  "at  the 
First  National  Bank  of  Seattle;"  that  it  was  not  due  for 
more  than  three  years;  and  that  Mackintosh  testified  that 
he  was  to  have  his  money  in  sixty  days,  or  a  bonus  of  $100. 
And  it  may  be  said  that  the  atmosphere  of  the  case  at  its 
close  rather  indicated  that  the  bank  was  expected  to  fur- 
nish the  money  to  pay  Mackintosh  his  $5, 000.  But  it  no- 
where appeared  that  the  bank,  or  its  then  agent,  G.  W. 
Harris,  was  stipulating  for  the  names  of  these  sureties  as  a 
condition  precedent  to  its  advancing  the  money.  It  was 
Mackintosh  who  said  that  he  would  not  have  taken  the 
note  of  Harris  and  Wheeler  without  security,  and  it  was 
for  his  benefit  that  sureties  were  procured.  *But  conceding 
it  to  be  the  proper  solution  that  these  sureties  signed  with 
the  distinct  understanding  that  the  bank  would  take  the 
note,  and  that  Wheeler's  act  in  taking  the  money  out  of  the 
bank  and  receiving  the  note  from  Mackintosh  in  exchange 
for  it,  was  as  agent  for  the  bank,  it  would  then  follow  that 
the  bank  owned  the  note,  and  the  rule  as  to  extensions 
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would  apply  with  even  greater  force  than  before.  All  this, 
however,  is  to  be  inferred,  if  at  all,  from  two  or  three  cir- 
cumstances, and  against  the  direct  testimony  of  witnesses, 
and  when  weighed  in  the  balance  against  the  evidence  which 
the  bank  furnishes  through  its  books,  and  its  former  presi- 
dent and  other  officers,  that  it  always  treated  the  note  as  a 
mere  collateral,  it  amounts  to  nothing. 

And  so  we  conclude,  that,  as  when  the  plaintiff  rested, 
the  non-suit  should  have  been  granted,  and  the  subsequent 
proceedings  not  having  in  any  way  deprived  the  appellants 
of  the  right  to  that  disposition  of  the  case,  the  decision 
should  now  be  that  the  judgment  be  reversed,  and  the  cause 
remanded  for  the  entry  of  a  non-suit. 

So  ordered. 

Dunbar,  C.  J.,  and  Anders  and  Scott,  JJ.,  concur. 

Hoyt,  J.  (dissenting). — I  am  unable  to  agree  with  the 
conclusion  to  which  the  majority  of  the  court  have  arrived 
in  this  case.  In  my  opinion  the  testimony  and  the  cir- 
cumstances surrounding  the  transaction  are  consistent  with 
but  one  view  as  to  the  purpose  for  which  the  note  in  con- 
troversy was  given,  and  that  was  the  securing  to  the  re- 
spondent the  repayment  of  the  sum  of  five  thousand  dollars 
to  be  advanced  by  it  as  the  cash  payment  to  Mackintosh  on 
the  purchase  of  his  abstract.  Such  having  been  the  pur- 
pose for  which  the  note  was  executed,  it  seems  clear  that 
it  was  never  received  by  said  Mackintosh  as  security  for  such 
cash  payment  in  such  a  manner  that  he  became  the  owner 
of  the  note.  His  holding  of  the  note  was  in  my  opinion 
only  a  temporary  expedient  pending  the  completion  of  the 
organization  of  the  respondent,  for  whose  use  the  note  was 
originally  made,  and  that  it  was  the  understanding  of  all 
the  parties  interested  in  the  note  that  it  should  pass  to  the 
respondent  as  security  for  the  five  thousand  dollars  which 
was  to  be  paid  to  Mackintosh  as  soon  as  it  was  so  organ- 
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-      • 
ized  that  it  could  furnish  the  money.     That  such  was  the 

nature  of  the  transaction  is,  perhaps,  not  shown  by  any 
direct  positive  proof  to  that  effect,  but  the  circumstances 
taken  separately  and  together  are  so  consistent  with  this 
construction  of  the  transaction,  and  so  inconsistent  with 
any  other  construction,  that  my  mind  is  satisfied.  There 
is  no  reason  whatever  shown  why  this  note  was  drawn  for 
the  time  that  it  was  which  is  consistent  with  any  other 
theory,  nor  is  there  any  other  theory  which  will  account 
for  the  fact  that  it  was  made  payable  at  the  First  National 
Bank.  If  the  understanding  at  the  time  it  was  executed 
was  that  it  was  to  go  to  Mackintosh  as  his  property,  there 
would  have  been  every  reason  why  it  should  have  been 
made  payable  at  his  banking  house,  and  none  whatever 
for  its  being  made  payable  at  the  banking  house  of  the  re- 
spondent. Beside,  the  entry  in  the  books  of  Mackintosh, 
and  the  memorandum  made  by  him  on  the  back  of  the 
note,  are  inconsistent  with  the  theory  that  he  had  taken 
the  note  in  the  ordinary  course  of  business,  and  as  his 
property,  but  are  entirely  consistent  with  the  theory 
above  suggested  that  it  was  left  with  him  until  the  re- 
spondent was  in  a  condition  to  advance  the  money  and  re- 
ceive the  note  as  security  therefor,  in  accordance  with  the 
original  understanding  between  George  W.  Harris  and  the 
other  makers  of  the  note.  If  the  above  correctly  inter- 
prets the  original  transaction,  it  must  follow  that  when  the 
note  came  into  the  possession  of  the  respondent  it  became 
its  property  for  the  purpose  of  securing  to  it  the  payment 
of  the  amount  therein  named  by  the  makers,  and,  if  this 
was  so,  there  is  only  one  reasonable  interpretation  as  to 
the  nature  of  the  transaction  by  which  the  first  note  of 
Wheeler  and  Harris  to  the  respondent  was  made,  and  that 
is  that  it  was  so  made  simply  for  the  purpose  of  enabling 
the  bank  to  make  a  better  showing  as  to  the  nature  of  the 
paper  which  it  held  so  far  as  the  time  of  payment  was  con- 
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cerned.  There  would  be  no  reason  whatever  in  its  being 
made  as  collateral  security  to  the  other  note,  for  the  rea- 
son that  both  of  the  makers  thereof  were  already  bound 
to  the  bank  by  their  signatures  to  the  original  note,  nor 
would  there  be  any  reason  for  its  befng  made  as  the  prin- 
cipal note  evidencing  the  debt  for  the  same  reason,  and  for 
the  further  reason  that  it  would  not  be  business  for  the 
bank,  having  security  for  such  debt  in  the  shape  of  the 
signatures  of  five  persons  to  a  note,  to  take  another  signed 
by  only  two  of  the  persons  so  signing  the  principal  note, 
and  hold  such  principal  note  as  collateral  thereto.  If  such 
was  the  nature  of  the  transaction  when  the  first  note  of 
Wheeler  and  Harris  was  executed  to  the  bank,  it  is  but 
reasonable  to  suppose  that  all  the  notes  executed  in  renewal 
thereof  were  of  the  same  nature,  and  that  none  of  them  at 
any  time  became  the  principal  security  for  the  debt,  or  in 
any  manner  represented  the  same. 

It  follows  that  the  course  of  dealing  in  relation  thereto 
was  purely  a  matter  of  convenience  as  between  the  respond- 
ent and  said  Wheeler  and  Harris,  and  that  the  debt  or 
principal  note  held  as  security  therefor  was  in  no  manner 
affected  by  such  transactions.  With  this  view  of  the  facts, 
the  instructions  of  the  court  to  the  jury  were  substantially 
correct,  and  its  findings  amply  warranted  by  the  proofs, 
and,  in  my  opinion,  the  judgment  rendered  thereon  should 
be  affirmed. 
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[No.  868.    Decided  August  9,  1893.] 

Seattle  and  Montana  Railway  Company,  Respondent, 
v.  The  State  of  Washington  et  al. ,  Appellants. 

EMINENT  DOMAIN  — APPROPRIATION  OF  8TATE  LANDS  — INTERSECT- 
ING RAILWAYS— APPROPRIATION  OF  CROSSINGS  — MUNICIPAL 
CORPORATIONS  — STREETS  ON  TIDE  LANDS. 

Tide  lands  belonging  to  the  state  cannot  be  taken  under  the  em- 
inent domain  act,  as  applied  to  railroads  (Gen.  Stat.,  §§1569, 1570: 
Code  Proc,  title  9,  ch.  5),  for  the  reason  that  such  act  has  regard 
only  to  the  taking  of  private,  and  not  public,  property. 

The  act  authorizing  a  city  of  the  first  class  ( Laws,  1889-90,  p.  223, 
§5,  subd.  37),  "to  project  or  extend  its  streets  over  and  across  any 
tide  lands  within  its  corporate  limits,  and  along  or  across  the  har- 
bor areas  of  such  city,"  does  not  empower  such  city  to  lay  out  over 
the  tide  lands  of  the  state  a  street  which  is  not  an  extension  of  any 
of  the  existing  streets  of  the  city. 

Where  a  railway  in  process  of  construction  crosses  or  paral- 
lels an  existing  railway,  it  must  accommodate  itself  to  the  estab- 
lished way  of  the  latter,  and  cannot  be  so  constructed  as  to  overlap 
the  existing  tracks  or  right-of-way  longitudinally,  so  that  either 
track  cannot  be  operated  when  the  other  is  in  use. 

Under  §1571,  Gen.  Stat.,  providing  that  if  two  railroad  corpora- 
tions cannot  agree  upon  the  point  and  manner  of  railroad  crossings, 
the  same  shall  be  ascertained  and  determined  in  the  manner  pro- 
vided by  law  for  the  taking  of  lands,  and  under  §651,  Code  Proc, 
providing  that  if,  at  the  time  and  place  appointed  for  the  hearing 
of  the  petition,  the  court  shall  be  satisfied  by  competent  proof  that 
the  land  or  other  property  sought  to  be  appropriated  is  required 
and  necessary  for  the  purposes  of  such  enterprise,  an  intersect iug 
railroad  cannot  determine  for  itself  the  point  and  manner  of  its 
crossing  another  road,  but  the  necessity  therefor  is  a  matter  for  ad- 
judication by  the  court. 

An  intersecting  railroad  should  attempt  to  agree  with  the  road 
crossed  upon  the  point  and  manner  of  crossing  and  compensation 
therefor,  before  seeking  the  interposition  of  a  court  in  proceedings 
to  appropriate  a  right-of-way. 

It  is  not  error  for  one  of  the  judges  of  the  superior  court  of  a 
county,  charged  by  rule  of  court  with  the  examination  of  equity 
cases,  before  whom  a  cause  is  on  trial,  to  deny  a  motion  for  the 
transfer  of  the  cause  to  another  judge  for  the  purpose  of  a  jury  trial 
upon  one  branch  of  the  case. 
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A  railroad  seeking  by  condemnation  proceedings  to  appropriate 
a  rigbt-of:way  for  crossing  the  tracks  of  another  railroad  may,  by 
stipulation  tendered,  assume  the  burden  of  maintaining  frogs  and 
crossing  apparatus. 

Appeal  from  S%tperior  Court,  King  Coimty. 

W.  C.  Jones,  Attorney  General,  James  A.  Haight,  Ash- 
ton  cfe  Chapman,  and  Andrew  F.  Burleigh,  for  appellants. 
Burke,  Shepard  <&  Woods,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Stiles,  J. — This  was  a  proceeding  for  the  condemnation 
of  a  right-of-way  for  respondent's  railroad,  and  involves 
three  different  appellants:  the  state,  the  Columbia  &  Puget 
Sound  Railroad  Company,  and  the  Northern  Pacific  Rail- 
road Company.  The  right-of-way  sought  to  be  appropri- 
ated lies  over  land  between  the  high  and  low  water  marks 
in  Elliott  Bay,  on  the  water  front  of  the  city  of  Seattle. 

1.  The  state  appeared  by  the  attorney  general,  and 
moved  to  dismiss  the  proceeding  as  against  it,  on  the 
ground  that  the  court  had  no  jurisdiction  to  entertain  it, 
which  motion  was  denied.  We  think  the  court  erred  in  its 
ruling  on  this  point,  for  the  following  reasons:  The  state 
is  the  owner*  of  this  land,  and  there  is  no  authority,  either 
express  or  implied,  in  the  statutes  for  the  taking  of  any 
part  of  it  through  exercise  of  the  power  of  eminent  domain. 
Our  eminent  domain  act,  as  applied  to  railroads  (Gen. 
Stat.,  §§1569-70;  Code  Proa,  title  9,  chap.  5),  must  bo 
construed,  as  are  all  such  acts,  as  having  regard  only  to  the 
taking  of  private  property,  unless  there  is  either  express 
or  clearly  implied  authority  to  extend  them  further.  Lewis, 
Em.  Dom.,  §  273;  State  v.  Anthoine,  40  Me.  435;  Marhh- 
head  v.  Commissioners,  5  Gray,  451;  Charlestown  v.  Com- 
missioners, 3  Mete.  202;  Stevens  v.  Erie  By.  Co.,  21  N.  J. 
Eq.  259, 

The  respondent,  we  believe,  concedes  thus  much,  but  it 
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claims  to  avoid  the  force  of  it  by  citing  that  portion  of 
Code  Proc. ,  §  649,  providing  for  service  of  notice  in  con- 


demnation cases,  which  reads  as  follows:  I 


i 


"In  case  the  land,  real  estate,  premises,  or  other  prop- 
erty sought  to  be  appropriated  is  state^  school  or  county  i 
land,  the  notice  shall  be  served  on  the  auditor  of  the  county  | 

in  which  the  land     ...     is  situated.'' 

i 

Tide  lands  are  " state' '  lands  in  a  certain  sense — that  is, 
they  belong  to  the  state;  but  in  all  the  nomenclature  of  j 

our  constitution  and  statutes  the  latter  term  does  not  in- 
clude the  former.  Articles  15  and  17  of  the  constitution 
treat  of  tide  lands,  while  article  16  is  devoted  to  school  and 
granted  or  state  lands.  Chapter  7,  Gen.  Stat.,  provided 
for  a  "state  land  commission,"  to  whose  supervision  "all 
public  lands  now  owned  by  or  the  title  to  which  may  here- 
after vest  in  the  state''  was  committed.  But  this  sweep- 
ing term,  "public  lands,"  did  not  include  school  lands, 
tide  lands,  the  harbor  areas,  the  capitol  grounds,  nor  any 
of  the  lands  upon  which  the  public  institutions  of  the  state 
are  located,  all  of  which  are  committed  to  the  supervision 
of  other  boards  or  officers.  As  well  might  it  be  contended 
that  because  a  railroad  is  authorized  to  enter  upon  and  con- 
demn "any"  land  for  its  tracks,  depots,  shops,  round 
houses,  etc.,  it  could,  by  serving  notice  upon  the  auditor 
of  Thurston  county,  take  the  entire  ten  acres  upon  which 
the  state  capitol  stands  for  a  depot  and  shops. 

Thus  much  for  construction  of  the  term  "state  lands." 
But  it  would  seem  that  the  legislature,  in  expressly  con- 
ferring upon  railroad  companies  the  right  to  construct  their 
lines  "across,  along,  or  upon  any  river,  stream  of  water, 
watercourse,  .  '  .  .  which  the  route  of  such  railway 
shall  intersect  or  touch"  (Gen.  Stat,  §1572),  had  gone  as 
far  as  it  intended  in  this  direction.  True,  this  law  was 
passed  in  1888  (Laws,  p.  64,  §3),  when  the  territorial 
legislature  had  not  full,  or  perhaps  any,  jurisdiction  over 
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such  lands  as  that  in  question;  but  no  change  has  been 
made  in  the  law,  and  we  can  only  interpret  it  as  we  find  it. 
What  it  meant  then  it  means  now;  the  change  in  the  con- 
ditions from  territorial  times  to  the  present  has  not  changed 
the  meaning  or  intent  of  the  statute. 

The  argument  from  convenience  is  strongly  urged  upon 
us,  and  it  is  said  that  unless  tide  lands  are  thus  subject  to 
condemnation,  much  embarrassment  will  ensue  to  the  build- 
ing of  railroads,  because  the  situation  of  the  land  in  many 
places,  and  particularly  at  this  place,  is  such  that  no  land 
is  available  for  tracks  and  railway  terminal  facilities  except 
along  the  shores  of  tide  waters  and  upon  the  tide  fiats. 
The  State  of  Washington,  by  its  constitution,  has  taken  an 
advanced  and  decided  position  with  regard  to  navigable 
waters  and  the  lands  beneath  them;  a  position  which  is 
scarcely  anywhere  paralleled  by  the  written  law.  It  pro- 
poses to  determine  for  itself  what  shall  be  the  disposition 
of  these  lands,  and  how  the  facilities  for  transportation 
upon,  to  and  from  its  great  natural  water  highways  shall 
be  managed  and  enjoyed.  It  will,  doubtless,  encourage 
and  invite  the  building  of  railways  so  as  to  take  advantage 
of  these  lands  and  waters;  but  it  proposes  to  say  how  that 
shall  be  done,  and  when  and  by  whom.  All  railways 
built  upon  its  tide  lands,  and  all  which  may  be  built  there, 
until  it  shall  have  provided  for  them  by  law,  will  be  there 
at  sufferance,  subject  to  be  removed  or  re-arranged  as  the 
legislature,  subject  to  the  constitution,  may  ordain.  It  has 
harbor  lines  to  lay  in  front  of  the  city  of  Seattle,  which 
must  be  inviolate,  and  the  lands  between  which  must  be 
inalienable,  except  as  the  constitution  permits;  and  it  has 
its  own  policy,  as  announced  in  legislation  already  enacted, 
concerning  the  disposal  of  the  other  tide  lands. 

2.  The  disposition  of  the  case  is,  at  this  point,  compli- 
cated with  another  matter,  viz.,  the  fact  that  the  place  over 
which  this  condemnation  was  sought  was  within  what  is 
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known  as  "Railroad  avenue,"  a  street  laid  out  by  the  city 
council  of  Seattle,  in  1889,  before  the  adoption  of  the  con- 
stitution, and  perpetuated  in  the  freeholders'  charter  of 
1890. 

The  court  below  held  that,  inasmuch  as  this  was  a  street 
authorized  to  be  laid  out  by  the  constitution  and  statutes 
of  the  state,  the  state,  although  a  proper  and  necessary 
party  to  this  proceeding,  was  not  entitled  to  any  considera- 
tion in  the  assessment  of  damages  for  the  laying  of  the 
railroad  along  the  street.  We  are  unable  to  see  why  the 
state,  as  owner  of  the  fee  and  of  lands  abutting  on  both 
sides  of  the  street,  should  not  be  entitled  to  damages  for 
the  occupation  of  the  street  for  ordinary  railroad  purposes, 
even  conceding  this  to  be  a  lawful  street,  unless  we  were 
to  adopt  the  theory  that  such  occupation  is  not  an  addi- 
tional burden  for  which  the  abutting  owner  may  claim 
damages,  a  theory  which  could  hardly  stand  under  our 
constitutional  provisions  against  the  taking  or  damaging 
of  property  without  compensation,  as  the  state  would  cer- 
tainly be  entitled  to  rank  as  a  private  owner  in  such  a  case. 
Hatch  v.  Tacoma,  etc.,  R.  R.  Co.,  6  Wash.  1  (32  Pac.  Rep. 
1063).  Neither  the  constitution  nor  the  statute  assumes 
to  confer  the  fee  of  any  tide  lands  for  streets;  an  easement 
only  is  given. . 

The  court's  ruling  last  referred  to,  however,  would  not 
cut  an  important  figure  in  this  case,  in  view  of  a  dismissal 
as  to  the  state.  But  the  main  question  is  left,  whether 
Railroad  avenue  has  any  legal  existence,  and  this  question 
vitally  concerns  the  other  parties  to  the  proceeding. 

This  street  was  declared  to  be  a  public  street  of  the  city 
immediately  after  the  fire  of  1889,  when  all  .of  the  ground 
covered  by  it  was  free  from  buildings  or  other  structures, 
and  it  has  been  kept  free  ever  since,  although  it  occupies 
some  of  the  space  where  such  structures  formerly  stood. 
It  begins  at  a  point  on  the  northeasterly  shore  of  Elliott 
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bay,  and  skirts  the  bay  for  several  miles,  much  in  the  form 
of  the  letter  U.  It  does  not  touch  the  upland  at  any  point 
exoept  where  it  begins,  but  keeps  mostly  within  the  low 
tide  line  until  it  passes  south  of  King  street,  where  the 
land  recedes  to  the  south  and  east,  forming  a  large  inner 
bay,  which  the  street  crosses.  It  is  120  feet  wide,  and  is 
not  the  extension  of  any  city  street.  While  it  was  laid 
out  as,  and  declared  to  be,  a  public  street,  its  real  purpose 
was  undoubtedly  to  afford  an  open  space  for  the  use  of 
railroads,  and  its  entire  width,  except  space  for  sidewalks, 
bas  been  covered  by  specific  grants  to  railroad  companies 
of  a  certain  number  of  feet  each.  When  fully  occupied, 
in  accordance  with  the  terms  of  these  charters,  the  public 
will  have  no  practical  enjoyment  of  any  part  of  it  except 
at  street  crossings. 

Ordinarily  a  city  has  no  power  to  take  land  merely  for 
the  purpose  of  furnishing  a  railroad  company  with  a  right- 
of-way.  Railroad  companies  are  endowed  with  the  same 
power  of  eminent  domain  which  .cities  have,  to  enable  them 
to  take  care  of  themselves.  Neither  corporation  can  make 
use  of  its  power  to  condemn  land  for  the  use  of  the  other. 
Chicago,  etc.,  Ry.  Co.  v.  Gait,  133  III.  657  (23  N.  E.  Rep. 
425);  Zigare  v.  Chicago,  139  111.  46  (28  N.  E.  Rep.  934). 
But  the  application  of  this  rule  to  the  present  case  may 
not  be  admitted,  inasmuch  as  this  street  was  not  procured 
by  condemnation. 

Waiving  the  fact  that  the  ordinance  establishing  Rail- 
road avenue  at  the  place  in  controversy  was  passed  in 
July,  1889,  when  the  city  of  Seattle  had  no  jurisdiction  to 
extend  streets  over  tide  lands,  we  shall  treat  the  declara- 
tions of  the  charter  of  1890  as,  in  all  respects,  a  formally 
sufficient  exercise  of  the  authority  conferred  upon  cities  to 
extend  streets  over  tide  lands,  even  if  the  ordinance  ob- 
tained no  force  at  the  adoption  of  the  constitution. 

The  article  of  the  constitution   on   harbors   and   tide 
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waters  (15),  after  providing  for  the  reservation  of  an 
outer  harbor  area  not  less  than  fifty  nor  more  than  six 
hundred  feet  wide  along  the  water  front  of  all  incorporated 
cities  "for  landings,  wharves,  streets  and  other  conveni- 
ences of  navigation  and  commerce,"  and  further  providing 
for  the  leasing  of  rights  to  build  structures  in  aid  of  com- 
merce upon  the  harbor  areas,  contains  this  language: 

"Sec.  3.  Municipal  corporations  shall  have  the  right  to 
extend  their  streets  over  intervening  tide  lands  to  and 
across  the  area  reserved  as  herein  provided. ' ' 

This  provision  is  claimed  to  be  self-executing,  though  it 
would  seem  that  such  a  construction  might  be  very  em- 
barrassing when  the  matter  of  the  disposal  of  the  inner 
tide  lands  comes  up  (that  matter  being  committed  entirely 
to  the  control  of  the  legislature),  since  the  state's  officers 
can  have  no  official  knowledge  of  any  city  ordinance  laying 
out  streets  unless  provision  is  made  for  the  authentication 
of  such  ordinances  and  their  deposit  among  the  records  of 
the  state.  But  passing  this  point,  the  legislature  in  the 
act  of  March  24,  1890  (Laws,  p.  223,  §5,  subd.  37),  pro- 
viding for  the  government'  of  cities  of  twenty  thousand 
inhabitants,  confirmed  the  right  granted  in  the  constitution, 
in  its  enumeration  of  the  powers  of  such  cities,  in  these 
words: 

"Thirty-seventh:  To  project  or  extend  its  streets  over 
and  across  any  tide  lands  within  its  corporate  limits,  and 
along  or  across  the  harbor  areas  of  such  city,  in  such  man- 
ner as  will  best  promote  the  interests  of  commerce." 

In  Columbia,  etc.,  R.  R.  Co.  v.  Seattle,  6  Wash.  332  (33 
Pac.  Rep.  824),  we  construed  this  statute,  as  it  reads,  to  en- 
large the  authority  expressed  in  the  constitution,  so  as  to 
authorize  a  city  to  extend  its  streets  across  any  tide  lands 
although  the  streets  extended  might  never  touch  the  har- 
bor area.  But  now  the  position  is  taken  that  this  statute 
covers  the  laying  out  of  a  street  at  the  will  of  a  city  of  the 
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first  class,  in  any  direction  and  to  any  extent,  whether  there 
was  a  street  to  begin  with  or  not.  If  that  is  the  construc- 
tion it  must  be  found  within  the  language  of  the  statute, 
or  by  a  plain  implication  therefrom.  The  constitutional 
provision  will  clearly  not  admit  of  any  such  construction, 
for  the  words  there  used  clearly  imply  that,  the  only  pur- 
pose sought  to  be  subserved  was  to  enable  the  public  to 
freely  reach  the  harbor  area,  where,  of  necessity,  commerce 
between  the  land  and  the  water  must  meet.  The  statute 
broadens  the  right  to  extend  streets,  and  will  be  enforced 
as  enacted.  But,  in  searching  for  the  authority  claimed  by 
the  respondent,  we  note — (1)  That  the  power  is  to  extend 
ox  project  streets,  and  by  those  two  words  we  understand  the 
legislature  to  have  meant  the  same  thing.  They  are  com- 
mon words,  and  when  applied  to  an  existing  thing,  like  a 
street,  they  mean  to  construct  it  in  the  same  direction,  and 
with  the  same  width.  (2)  They  are  used  with  reference 
to  existing  things,  since  what  a  city  may  extend  is  its 
streets.  ( 8 )  The  power  is  exhausted  with  the  extension 
of  existing  streets. 

Counsel  pleads  for  a  conoimon  sense  construction  of  the 
statute,  and  suggests  \he  absurdity  of  a  case  where  the 
harbor  area  is  a  half  mile  or  more  from  the  shore,  and  only 
streets  to  it  can  be  laid  out,  because  the  city  is  so  situated 
that  there  can  be  no  streets  to  extend  crosswise.  We  ad- 
mit the  absurdity  that  would  occur  if  such  a  state  of 
things  were  left  to  continue  for  any  great  length  of  time. 
But  we  submit  that  we  have  exhausted  the  sense  of  this 
statute,  common  and  all,  when  we  have  read  it  according 
to  its  plain  and  unmistakable  language;  and  we  can  only 
repeat  what  has  been  said  before,  that  this  matter  is  all  in 
the  hands  of  the  legislature,  which  will,  no  doubt,  remedy 
any  absurdities  which  may  result  from  the  administration 
of  this  law  as  it  was  enacted.  We  may,  perhaps,  be  per- 
mitted to  doubt,  however,  whether  the  legislature  will  ever, 
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advisedly,  authorize  the  opening  of  such  a  street  as  this 
one  seems  to  be,  in  a  portion  of  its  length,  and  the  surren- 
der of  it  bodily  to  three  or  four  railroad  companies  in  spe- 
cific grants,  to  the  practical  exclusion  of  all  other  possible 
railroads  from  the  city,  except  as  they  may  pay  tribute  to 
those  already  in  possession. 

This  street  was  laid  out  120  feet  wide,  which  is  an  un- 
usual width,  and  perhaps  a  greater  width  than  that  of  most 
of  the  city' 8  streets;  but  if  120  feet,  why  not  200,  or  as  great 
a  width  as  the  city  may  determine  I  And  if  any  action  of 
this  kind  which  the  city  may  take  for  the  benefit  of  rail- 
road companies  is  to  be  held  binding  upon  the  state,  why 
not  go  further  and  claim  that  where  the  route  of  this  street 
passes  to  the  southward  over  tide  flats  a  mile  or  more 
wide,  it  might  be  widened  indefinitely  so  that  broad  ground 
would  be  furnished  for  side  tracks?  It  is  said  in  this 
record  that  the  respondent  has  acquired  140  acres  of  these 
tide  flats  for  its  terminal  purposes,  by  paying  for  them, 
but  the  principle  which  it  invokes  as  against  the  state 
would  have  applied  almost  as  well  had  the  city  extended 
another  street  over  that  whole  area,  and  then  given  it  a 
franchise  to  lay  tracks  across  it.  It  is  not  the  business  of 
municipal  corporations  either  to  build  railroads  or  to  spe- 
cially facilitate  railroad  companies.  They  have  the  power 
to  regulate  them,  and  nothing  more.  Gen.  Stat.,  §520, 
subd.  9. 

Having  disposed  of  the  state's  part  of  this  case,  we  now 
turn  to  the  other  appellants. 

3.  The  respondent  is  constructing  a  new  railroad,  which, 
together  with  other  allied  roads,  will  constitute  the  main 
line  of  the  Great  Northern  railway  system  extending  from 
St.  Paul,  Minn.,  and  West  Superior,  Wis.,  to  the  city  of 
Seattle.  It  will  need,  and  has  already  arranged  for,  large 
terminal  and  repairing  and  building  facilities  at  Seattle,  a 
part  of  which  are  to  the  north  of  the  city,  and  the  remain- 
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der  are  to  be  at  a  distance  of  some  five  miles  from  the 
others,  at  the  south.  Ground  for  a  passenger  station  has 
been  obtained  in  the  neighborhood  of  Jackson  and  Third 
streets,  and  the  place  intended  for  the  freight  yards  is  the 
140  acres  above  spoken  of.  Its  franchise  over  Railroad 
avenue  consists  of  a  permission  to  use  sixty  feet  in  width 
of  that  street  throughout  its  length  for  one  or  more  tracks. 
This  width  will  accommodate  four  tracks,  and  it  is  pre- 
pared to  place  them  all  at  once.  But  when  it  reaches  a 
point  opposite  the  principal  business  portion  of  the  city 
it  comes  upon  ground  which  has,  for  many  years,  been 
wharfed  over  by  the  appellants,  and  used  by  them  for  rail- 
road purposes,  partly  under  ordinances  of  the  city,  one  of 
which  was  under  discussion  in  this  court  recently  in  the 
case  of  Seattle  v.  Columbia,  etc.,  R.  R.  Co.,  6  Wash.  379 
(33  Pac.  Rep.  824),  and  partly  without  any  public  author- 
ity shown  by  the  record.  A  little  to  the  uorthward  of 
Washington  street  the  four  tracks  of  the  respondent  curv- 
ing to  the  westward  meet  two  of  the  appellants'  tracks 
curving  slightly  to  the  east.  But  for  the  fact  that  Rail- 
road avenue,  in  the  middle  of  which  the  respondent's  tracks 
are,  curves  to  the  west  at  this  point,  there  might  be  no 
necessity  for  any  crossing  or  interference  of  the  two  sets  of 
tracks,  for  by  running  its  line  some  sixty  feet  to  the  west 
over  private  property  and  street  crossings,  respondent 
could  lay  its  tracks  substantially  parallel  to  the  others. 
Proceeding  further  southward,  the  position  of  the  appel- 
lants' two  tracks  is  such,  curving  as  they  do  from  nearly 
the  center  of  Railroad  avenue  at  Washington  street,  to 
nearly  the  extreme  west  side  of  the  avenue  at  Main  street, 
one  block  further  south,  and  back  across  the  avenue  to  its 
extreme  east  side  at  Jackson  street,  still  another  block 
south,  that  within  a  distance  of  some  700  feet  the  respond- 
ent's two  easterly  tracks  will  cross  the  appellants'  said  two 
tracks  twice,  and  its  two  westerly  tracks,  for  about  500 
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feet,  will  be  upon  and  among  said  two  tracks  in  such  a 
manner,  owing  to  appellants'  curves,  that  no  part  of  either 
track  can  be  operated  while  any  portion  of  another  is  in 
use.  Add  to  this,  that  sixty  feet  south  of  Washington 
street  the  Columbia  &  Puget  Sound  Co.,  which  uses  the 
easterly  of  appellants'  said  two  tracks,  has  a  side  track  ex- 
tending thence,  parallel  to  its  other  track,  to  Jackson  street 
and  beyond;  at  Main  street  another  side  track  commences 
within  respondent's  west  track  and  curves  to  the  north  and 
west  to  a  wharf  where  the  Columbia  &  Puget  Sound  Co. 
has  its  passenger  station;  at  Jackson  street  the  Northern 
Pacific  Co.,  beginning  about  the  east  line  of  Railroad  ave- 
nue, runs  out  a  spur  crossing  all  of  respondent's  tracks 
going  west  to  a  wharf;  and  just  north  of  Jackson  street 
the  Columbia  &  Puget  Sound  Co.  turns  off  two  side  tracks 
near  the  east  side  of  Railroad  avenue,  which  tracks  run  to 
Washington  street.  The  four  main  tracks  of  respondent 
do  not  touch  the  last  mentioned  side  tracks,  but  at  Main 
street  it  is  proposed  to  run  two  tracks  from  its  two  easterly 
main  tracks,  by  about  an  8  per  cent,  curve,  easterly  across 
appellant  Columbia  &  Puget  Sound  Co.'s  two  side  tracks 
to  its  station  grounds  at  Jackson  and  Third  streets;  and 
again,  at  King  street,  the  Columbia  &  Puget  Sound  Co. 
has  two  elevated  coal  bunkers  for  delivering  coal  to  ships, 
with  several  tracks  on  each.  One  of  these  bunkers  is  high 
enough  to  permit  trains  of  cars  passing  under  it,  but  the 
other  is  not,  and,  in  order  that  room  may  be  made,  it  is 
proposed  to  rearrange  and  rebuild  this  bunker.  There  is 
no  practical  possibility  of  respondent's  passing  these  bunk- 
ers to  the  southward  in  any  other  way  than  that  proposed, 
unless  its  entire  road  be  carried  to  the  east  past  its  passen- 
ger station  and  thence  across  appellants'  tracks  beyond 
where  the  bunker  tracks  commence.  By  keeping  its 
tracks  to  the  west,  from  Washington  street  south  to  about 
Jackson,  respondent  can  avoid  all  of  the  complicated  cross- 
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ings;  and  by  that  method,  if  it  pursues  the  plan  of  continu- 
ing its  four  tracks  southward,  they  will  cross  only  the  spur 
of  the  Columbia  &  Puget  Sound  Co.  to  its  wharf,  the  spur 
of  the  Northern  Pacific  Co.  to  its  wharf,  and  the  elevated 
tracks  to  the  coal  bunkers;  all  of  which  crossings  will  be 
nearly  at  right  angles;  and  its  passenger  station  tracks 
will  need  to  cross  but  three  of  appellants'  tracks  once  at 
Jackson  street.  The  proof  shows  such  an  arrangement 
would  be  practically  as  easy  a  line  for  respondent  to  build 
and  operate  as  the  one  proposed  by  it. 

It  was  the  testimony  of  every  witness  upon  the  stand  in 
tile  case  that  the  plan  proposed  by  respondent  made  a  most 
undesirable  series  of  crossings,  which  are  to  be  avoided, 
from  a  railroad  point  of  view,  by  all  means  if  reasonably 
possible;  and  from  the  standpoint  of  the  public,  which  has 
occasion  to  use  the  cross  streets  constantly,  and  which  will 
furnish  the  patronage  of  all  these  railroad  companies,  the 
desirability  of  some  other  scheme  is  equally  as  great,  for 
the  constant  dangers  arising  from  the  operation  of  a  rail- 
road traffic  amounting  to  from  two  to  four  hundred  train 
movements  a  day,  according  to  the  estimates  of  both  parties, 
are  too  obvious  for  argument,  occurring  as  they  will  in  the 
heart  of  a  busy  city.  As  proposed,  in  the  space  of  seven 
hundred  feet  there  are  twenty-three  crossings  at  such  a 
sharpness  of  angle  that  trains  could  not  move  upon  some 
of  the  tracks  which  lie  substantially  parallel  to  each  other 
without  collision;  and  such  facilities  as  the  Columbia  and 
Puget  Sound  Co.  has  for  the  transaction  of  its  local 
business  in  the  city  over  the  sidetracks  mentioned  to 
wagons,  would  be  almost  entirely  destroyed.  Time  and 
effort  were  expended  in  showing  that  this  arrangement  of 
tracks  could  be  operated  by  means  of  inter-locking  switches 
and  watchmen.  Of  course  it  could  be  done,  and  it  does 
not  take  evidence  to  demonstrate  it;  but  neither  does  it 
take  evidence  to  show  that  it  must  be  a  most  embarrassing 
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situation  to  all  the  parties  to  the  case,  as  well  as  to  the 
public.    Respondent  suggested  that,  in  so  far  as  appellants'  i 

principal  tracks  were  concerned,  they  could  save  the  most  | 

of  these  crossings  by  moving  their  tracks  over  to  the  east  j 

side  of  Railroad  avenue,  where  the  city  has  voted  them 
thirty  feet  of  the  avenue  for  that  purpose;  but  it  is  well  J 

understood  that  one  railroad  company  is  not  thus  required 
to  turn  out  of  its  established  way  for  another  coming  into 
the  same  neighborhood  later.     The  last  comer  must  ac-  , 

commodate  itself  to  the  first,  unless  another  contention  of 
respondent,  to  be  noticed  later,  is  sustained.  Probably 
much,  perhaps  all,  of  this  difficulty  has  arisen  from  the  at- 
tempted establishment  of  Railroad  avenue  and  the  assump- 
tion of  the  respondent  that  it  could  not  travel  outside  of 
its  limits;  if  so,  an  ordinance  from  the  city  is  all  that  lies 
in  the  way  of  correcting  the  error. 

Other  matter  in  the  case  related  to  the  comparative 
length  of  the  respective  railroads,  and  the  traffic  upon  them 
past  and  prospective.  Particular  obloquy  was  sought  to 
be  cast  upon  the  Columbia  &  Puget  Sound  road,  because 
it  is  but  a  short  line  leading  into  some  coal  districts.  But 
the  statutes,  and  the  administration  of  them  by  courts,  do 
not  make  the  right  of  eminent  domain  depend  upon  the 
length  of  a  railroad  or  the  amount  of  its  business,  and 
neither  do  the  rights  of  a  railroad  company  to  keep  what 
it  is  in  good  faith  employing  in  such  business  as  it  has  de- 
pend upon  the  like  considerations.  Those  matters  relate 
entirely  to  the  damages  to  be  allowed  when  it  is  proposed 
to  cross  their  rights-of-way  and  tracks,  a  subject  which  this 
opinion  will  not  discuss.  The  evidence  clearly  showed 
that  neither  of  the  appellants  had  such  facilities  in  Seattle 
as  they  ought  to  have.  These  were  somewhat  awkwardly 
situated  for  the  present  and  future  operation  of  the  roads; 
but  they  were  put  there  when  they  had  to  serve  a  much 
smaller  community,  and  the  owners  now  have  to  operate 
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them  as  best  they  may.  All  of  this,  however,,  does  not  de- 
tract from  the  right  of  these  companies,  as  against  the 
respondent,  to  have  them  remain  as  they  are,  undisturbed, 
except  as  its  necessities,  as  an  equal  servant  of  the  public, 
may  require  them  to  be  trenched  upon. 

4.  All  this  is  certainly  true,  unless  a  point  now  to  be 
noticed  is  sustained. 

Sec.  1571,  Gen.  Stat,  reads  as  follows: 

"  Every  corporation  formed  under  this  chapter  for  the 
construction  of  a  railroad  shall  have  the  power  to  cross, 
intersect,  join  and  unite  its  railway  with  any  other  railway 
before  constructed  at  any  point  in  its  route,  and  upon  the 
grounds  of  such  other  railway  company,  with  the  necessary 
turnouts,  sidings,  switches  and  other  conveniences  in  fur- 
therance of  the  objects  of  its  connections,  and  every  cor- 
poration whose  railway  is  or  shall  be  hereafter  intersected 
by  any  new  railway  shall  unite  with  the  corporation  own- 
ing such  new  railway  in  forming  such  intersections  and 
connections,  and  grant  the  facilities  aforesaid;  and  if  the 
two  corporations  cannot  agree  upon  the  amount  of  com- 
pensation to  be  made  therefor,  or  the  points  and  manner 
of  such  crossings  and  connections,  the  same  shall  be  ascer- 
tained and  determined  in  the  manner  provided  by  law  for 
the  taking  of  lands  and  other  property  which  shall  be 
necessary  for  the  construction  of  its  road.*' 

Without  any  direct  provision  on  the  subject,  one  rail- 
road must  have  the  right  to  cross  another,  since  the  au- 
thority to  build  railroads  from  one  part  of  the  country  to 
another  could  not  be  exercised  without  it,  and  the  foregoing 
section  merely  regulates  the  manner  of  acquiring  that 
right,  with  some  others.  Appellants  contend,  however, 
that  the  plan  proposed  by  respondent  is  not  entitled  to  be 
treated  as  a  crossing,  but  as  a  longitudinal  taking  of  their 
property  devoted  to  public  uses,  and  therefore  not  author- 
ized either  by  the  statute  or  by  decisions  of  courts.  It  is  a 
general  rule  that  property  which  is  already  devoted  to  one 
public  use,  such  as  streets,  parks,  burying  grounds,  state, 
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county  and  other  public  institutions,  and  railroad  rights- 
of-way,  station  grounds,  terminal  grounds,  yards  and  the 
like,  cannot  be  taken  for  another  public  use  under  the 
eminent  domain  laws,  unless  there  is  express  or  clearly  im- 
plied statutory  authority  therefor.  Gen.  Stat,  §§1574-5, 
provides  for  cases  where  public  grounds  under  the  juris- 
diction of  counties  and  cities  are  necessary  for  railroad 
purposes,  but  there  is  nothing  further  in  our  statutes  on 
that  subject,  except  that  Code  Proa,  §658,  makes  pro- 
vision for  the  cases  where  it  is  necessary  for  a  railroad  to 
go  through  a  cafion,  pass  or  defile  already  occupied  by  an 
earlier  road. 

The  leading  cases  on  this  point  are  Matter  of  Boston  & 
Albany  B.  B.  Co.,  53  N.  Y.  575,  concerning  the  taking  of 
a  public  park;  and  Matter  of  City  of  Buffalo,  68  N.  Y.  167, 
where  lands  used  for  railroad  yards,  tracks  and  switches 
were  sought  to  be  taken  for  the  building  of  a  canal. "  Others 
are:  Baltimore,  etc.,  B.  B.  Co.  v.  North,  103  Ind.  486 
(3  N.  E.  Rep.  144);  In  re  Providence,  etc.,  B.  B.  Co.,  17 
R.  I,  324  (21  Atl.  Rep,  965);  St.  Paid  Union  Depot  Co. 
v.  St.  Paul,  30  Minn.  359  (15  N.  W.  Rep.  684);  Barre 
B.  B.  Co.  v.  Montpelier,  etc.,  B.  B.  Co.,  61  Vt.  1  (17  Atl. 
Rep.  923);  Appeal  of  S/taron  By.  Co.,  122  Pa.  St.  533 
(17  Atl.  Rqp.  234). 

Appellants,  as  an  inducement  to  the  holding  that  the  re- 
spondent's plan  amounts  to  a  longitudinal  taking,  ask  a 
finding  that  the  tracks  to  be  crossed  constitute  a  part  of 
their  yard,  but  we  do  not  think  they  make  out  a  case  for 
the  application  of  the  rule  as  to  yards.  Certainly  the 
Northern  Pacific  Co.  does  not,  for  it  has  only  one  track, 
and  one  switch  leading  to  its  wharf,  within  the  disputed 
ground,  and  as  to  both  appellants,  if  the  ordinance  No.  262 
sustained  in  Columbia,  etc.,  B.  B.  Co.  v.  Seattle,  supra,  is 
to  have  any  force  in  limiting  its  authority  to  lay  tracks 
along  the  water  front,  they  exhausted  their  right  to  lay  tracks 
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when  they  constructed  a  double  track  along  the  thirty  foot 
right-of-way  designated  by  the  ordinance,  for  there  was  no 
mention  of  side  tracks  in  the  ordinance,  except  switches  to 
wharves.  As  to  the  bunker  tracks  in  King  street,  we 
think  it  safe  to  say  that  no  railroad  company  should  be 
permitted  to  claim  that  tracks,  no  matter  how  numerous, 
when  constructed  lengthwise  upon  a  public  street,  consti- 
tute a  part  of  its  yard  so  that  they  may  not  be  crossed  by 
a  new  railroad  where  there  is  a  reasonable  necessity  there- 
for. In  such  case  all  that  the  railroad  has  is  a  permanent 
license,  not  coupled  with  any  interest  in,  or  ownership  of, 
the  laud,  or  any  contingency  through  which  it  may  acquire 
the  land. 

But,  notwithstanding  we  cannot  find  these  to  be  yards 
of  the  appellants,  it  appears  obvious,  from  the  maps  on  file 
in  the  case,  that  as  to  the  two  westerly  tracks  of  respond- 
ent there  is  much  more  than  a  crossing,  or  even  a  double 
crossing,  for  these  two  tracks  lie  lengthwise  of  the  appel- 
lants' thirty-foot  right-of-way,  or  so  nearly  so  that  for  a' 
distance  of  more  than  four  hundred  feet  it  will  be  imprac- 
ticable to  operate  either  track  or  set  of  tracks  when  any 
one  of  the  other  tracks  is  in  actual  use,  for  want  of  passing 
room.  We  do  not  think  that  the  creation  of  such  a  situa- 
tion is  what  the  law  means  when  it  gives  one  railroad  the 
right  to  cross  another,  nor  did  any  of  the  witnesses,  some 
of  whom  were  persons  of  large  experience  as  engineers  and 
practical  railroad  operators,  speak  of  any  such  case  exist- 
ing. One  instance  of  a  double  crossing  caused  by  the 
straight  track  of  one  road  intersecting  the  curved  track  of 
another  at  Dayton,  Ohio,  was  shown  to  have  existed  for 
some  years  ending  fifteen  years  ago,  but  whether  that  case 
was  brought  about  by  condemnation  proceedings  or  not, 
did  not  appear.  It  was  testified  that  there  were  some 
worse  crossings  than  this  proposed,  all  things  considered, 
and  the  respondent,  as  an  example,  put  in  evidence  a  num- 
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ber  of  the  Chicago  Engiiieering  News,  containing  a  cut  of 
a  certain  set  of  crossings  in  that  city,  at  Stewart  avenue 
and  Twenty-first  street.  The  crossings  illustrated  look 
complicated  enough,  certainly,  but  although  five  different 
railroads  cross  each  other's  tracks  at  that  point,  none  of 
.  them  having  less  than  two,  and  one  of  them  having  four, 
tracks,  there  is  not  one  double  crossing,  and  there  is  no  in- 
stance of  a  track  or  set  of  tracks  overlaying  and  running  par- 
allel to  and  upon  the  tracks  of  another  road.  Moreover  the 
article  to  which  the  illustration  belongs  is  devoted  to  a 
lamentation  over  the  state  of  things  in  Chicago  growing  out 
of  the  numerous  and*  complicated  grade  crossings  of  rail- 
roads (of  which  the  Stewart  avenue  crossings  is  a  fair  sam- 
ple), and  to  a  consideration  of  the  best  method  of  doing 
away  with  what  has  become  such  a  nuisance  that  the  city  of 
Chicago,  as  the  article  shows,  has  ordered  the  elevation  of 
all  such  tracks,  at  immense  cost,  or  their  removal  from  an 
area  half  a  mile  wide  by  two  or  three  miles  long.  The 
argument  to  be  drawn  from  this  example  is  not  favorable 
to  this  proposition  considered  as  a  crossing. 

Concerning  a  proposed  crossing  very  much  less  compli- 
cated than  this,  it  was  said  in  Missouri,  etc.^  Ry.  Co.  v. 
Texas,  etc.,  Ry.  Co.,  10  Fed.  Rep.  479: 

41  The  most  common  experience  has  little  need  of  the 
testimony  of  experts  to  aid  it  in  reaching  the  conclusion 
that  such  crossings  as  this  application  seeks  to  have  re- 
strained would  be  such  a  source  of  danger  of  collision  in 
the  transit  of  trains  as  could  not  be  adequately  compen- 
sated by  any  moneyed  consideration,  and  such  as  should 
not  be  permitted  except  under  the  pressure  of  some  para- 
mount necessity  for  the  service  of  the  public  convenience 
or  of  the  state/' 

5.  But  passing  this  matter,  the  final  position  of  tiie  re- 
spondent is  that,  no  matter  what  may  be  the  character  of 
the  crossing,  or  how  destructive  of  the  property  of  the  ex- 
isting road,  "it  is  for  the  corporation  building  the  new  line 
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to  select  its  route,  as  ail  the  considerations  bearing  upon 
that- selection  dictate  to  it,  and  that  if  such  route  requires 
a  crossing  and  recrossing  of  an  existing  line,  the  new  cor- 
poration has  as  much  right,  under  the  statute,  to  make  such 
crossing  and  recrossing  as  it  would  have  to  make  a  single 
crossing,"  though  it  admits  that  an  attempted  crossing  in 
bad  faith,  merely  for  the  purpose  of  vexing  the  senior  road, 
should  not  be  permitted.  This  is  to  say  that,  so  long  as 
the  junior  road  is  not  convicted  of  bad  faith  in  its  proposi- 
tion, the  courts  have  no  right  to  inquire  into  the  necessity 
of  the  place  and  manner  of  crossing,  but  must  simply  pro- 
ceed with  an  assessment  of  damages,  and  this  requires  a 
study  of  our  statutes  on  the  subject. 

Certainly  all  of  the  provisions  of  Gen.  Stat.,  chap.  5, 
title  18,  conferring  these  powers  on  railroad  corporations, 
are  to  be  exercised  in  the. manner  provided  for  in  Code 
Proc.,  chap.  (>,  title  9,  known  as  the  eminent  domain  act. 
Sec.  1571  of  the  former  volume,  concerning  crossings,  ex- 
pressly makes  the  latter  law  applicable  where  the  companies 
cannot  agree.  Now  it  is  a  provision  of  Code  Proc,  §  651, 
that  if  at  the  time  and  place  appointed  for  the  hearing  of 
the  petition  the  court  or  judge  shall  be  satisfied  by  compe- 
tent 2>roof  "that  the  land,  real  estate,  premises  or  other 
property  so  sought  to  be  appropriated  are  required  and 
necessary  for  the  purposes  of  such  enterprise,"  he  shall 
make  an  order  for  a  jury.  The  mere  statement  of  the  pe- 
titioner is  not,  under  this  law,  to  be  taken  as  final,  but  the 
court  must  be  mtUfied  by  " competent  proof, "and  upon 
that  and  that  alone  he  is  authorized  to  act  further.  Noth- 
ing is  said  about  cases  where  there  may  be  a  failure  of 
such  proof,  but  the  plain  implication  follows  that  if  the 
proof  is  not  made  the  proceeding  must  fail.  And  this 
proof  must  satisfy  the  court  that  the  condemnation  as  pro- 
posed is  "required  and  necessary,"  a  mere  showing  of  con- 
venience or  lessening  of  expense  not  being  sufficient.    Lewis, 
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Em.  Dora.,  §  393;  Matter  of  New  York  Central  R.  R.  Co., 
60  N.  Y.  407;  Appeal  of  Sharon  Ry.  Co.,  122  Pa.  St.  533 
( 17  Atl.  Rep.  234);  In  re  St.  Paul,  etc. ,  R.  R.  Co. ,  37  Minn. 
164  (33  N.  W.  Rep.  701). 

The  same  rule  applies  to  a  crossing,  and  according  to 
the  record  the  respondent  must  have  been  proceeding  in 
the  court  below  in  exact  accordance  with  it;  for  it  volun- 
tarily began  the  case  by  offering  proof  to  sustain  the  claim 
that  the  crossing  proposed  was  necessary,  and  some  hun- 
dreds of  pages  of  testimony  are  devoted  to  nothing  else. 
But  respondent's  claim  goes  further,  and  asserts  that  if 
there  exists  a  necessity  for  it  to  proceed  in  the  way  it  has 
laid  out,  the  court  is  not  to  consider  the  convenience  of  the 
railroad  to  be  crossed  or  the  practicability  of  some  other 
means  of  accomplishing  the  same  purpose,  Plainly,  how- 
ever, if  the  junior  road  proposes  to  cross  at  a  place  or  in 
a  manner  which  will  be  disproportionately  injurious  to  the 
senior  road,  and  there  be  near  by  some  other  place  where 
the  junior  road  can  pass  and  go  on  its  way  without  any 
crossing  at  all,  it  must  follow  that  there  is  no  necessity  for 
the  crossing;  or  if  there  be  some  other  point  or  means  of 
crossing  imposing  less  cost  and  difficulty  of  operation  to 
the  senior  road,  and  merely  additional  expense  to  the 
junior,  the  like  want  of  necessity  is  evident. 

Respondent  does  not  suggest  what  disposition  is  to  be 
made  of  that  portion  of  Gen.  Stat.,  §  1571,  which  provides 
that  "if  two  corporations  cannot  agree  upon  .  .  .  the 
points  and  manner  of  such  crossings  .  .  .  the  same 
shall  be  ascertained  and  determined  in  the  manner  pro- 
vided by  law  for  the  taking  of  lands.'"  But  it  is  very  im- 
portant, and,  it  seems  to  us,  is  decisive  of  this  whole 
matter;  and  it  is  especially  pertinent  here,  because  there 
must  be  some  crossing  of  appellants'  tracks  to  enable  re- 
spondent to  prosecute  its  enterprise.  The  matter  of  the 
points   and    manner   of   crossing  —  the  place  where,  and 
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whether  under,  over  or  at  grade — is  to  be  decided  upon 
the  application  to  the  court,  and  by  the  court,  since  it  is 
an  exercise  of  its  equitable  powers.  Chicago,  etc.,  R.  R. 
Co.  v.  Chicago  cfe  Pacific  R.  R.  Co.,  6  Biss.  219;  Humes- 
ton^  etc.n,  Ry.  Co.  r.  Chicago,  etc.,  Ry.  Co,,  74  Iowa,  554 
(38N.W.  Rep.  413). 

Lake  Shore,  etc.,  Ry.  Co.  v.  Chicago,  etc.,  R.  R.  Co.,  97 
111.  506,  is  cited  in  support  of  the  contrary  view,  to  the 
effect  that  the  junior  road  can  determine  the  point  of  cross- 
ing for  itself,  so  long  as  it  is  willing  to  pay  for  the  damage 
it  does,  which  was  assessed  in  Same  v.  Same,  100  111.  21. 
In  the  former  case  the  court  was  construing  a  statute  in 
the  exact  words  of  our  GWta.  Stat.,§  1571,  with  this  im- 
portant difference,  that  whereas  our  statute  provides  that 
where  there  is  no  agreement  between  two  corporations  as 
to  the  points  and  manner  of  crossing  "the  same  shall  be 
ascertained  and  determined  in  the  manner  provided  by  law 
far  the  taking  of  lands"  etc.,  the  Illinois  statute  merely 
provided  that  "the  same  shall  be  ascertained  and  deter- 
mined in  manner  prescribed  by  law."  Stat,  of  111.,  1885, 
p.  1914.  Moreover,  the  eminent  domain  act  there  utader 
discussion  did  not  contain  any  provision  requiring  the  court 
to  be  satisfied  of  the  necessity  of  the  proposed  taking.  Id., 
p.  1041,  et  seq.  Counsel  in  the  case  were  contending  that, 
although  the  authority  to  cross  was  expressly  conferred  by 
the  statute,  it  was  inoperative  because  it  was  a  taking  of 
property  which  could  not  be  taken  without  compensation, 
and  no  law  had  been  enacted  for  the  ascertainment  of  such 
compensation  or  the  determination  of  the  points  and  man- 
ner of  crossing.  This  necessitated  the  court  to  say  that, 
if  the  contention  set  up  were  sustained,  it  must  result  that, 
in  Illinois,  no  railroad  could  cross  another  at  any  point, 
and  it  held  that  the  eminent  domain  act  was  adapted  and 
intended  to  ascertain  damages  for  railroad  crossings  as  well 
as  other  condemnations  of  land;  but  it  confessed  that  the 
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law  bad  not  provided  the  method  of  ascertaining  the  points 
and  manner  of  crossing,  and  therefore  fell  back  upon  the 
language  of  the  act  which  gave  to  every  railroad  company 
the  right  to  cross  any  other  railroad  "  at  any  point  on  its 
route,"  and  interpreted  it  to  mean  that  the  petitioner  could 
fix  its  own  point  of  crossing,  referring  at  the  same  time  to 
a  former  law  which  authorized  commissioners  to  fix  points 
and  manner  of  crossing.  The  difference  between  the  two 
statutes  is  so  obvious  that  comment  is  unnecessary.  Lake 
Shore,  etc.,  Ry.  Co.  v.  Cincinnati,  etc.,  Ry.  Co.,  116  Ind. 
578  (19  N.  E.  Rep.  440),  was  a  discussion  of  a  statute 
exactly  like  our  Gen.  Stat.,  §  1571,  except  that  in  case  of 
disagreement  the  points  and  manner  of  crossing  were  to  be 
fixed  in  the  first  place  by  commissioners,  as  was  the  amount 
of  compensation.  On  *  question  as  to  the  sufficiency  of 
allegations  showing  an  inability  to  agree,  one  side  arguing 
that  the  necessity  for  showing  disagreement  only  went  to 
compensation,  the  court  said: 

"We  cannot  see  how  it  is  possible,  looking  solely  to  the 
words  of  the  statute,  to  hold  that  all  that  it  refers  to  is  the 
matter  of  compensation,  since  to  reach  such  a  conclusion 
many  strong  and  clear  words  must  be  rejected.  The  lan- 
guage is  plain,  but  plain  as  it  is,  we  think  it  not  more 
plain  than  the  object  the  legislature  intended  to  accomplish. 
It  is  very  evident  that  the  legislature  did  not  mean  to  in- 
vest the  younger  company  with  power  to  cross  at  any  point 
and  in  any  mode  it  might  elect;  but  that,  on  the  contrary, 
it  meant  to  prevent  the  arbitrary  exercise  of  the  right  to 
cross  the  older  line.'  .  .  .  Our  conclusion  is  that  the 
negotiations  which  the  statute  requires  the  two  corpora- 
tions to  conduct,  are  negotiations  concerning  the  three 
things  we  have  enumerated — compensation,  and  points 
and  manner  of  crossing  —  and  that  if  these  three  things 
cannot  be  settled  by  negotiation  they  must  be  brought  be- 
fore the  appropriate  tribunal  for  adjudication." 

Cases  upon  statutes  similar  to  ours  and  that  of  Indiana 
are  found  in  St.  Louis  T.  Ry.  Co.  v.  St.  Louis,  L  M.  <&  S. 
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Ry.  Co.,  100 Mo.  419  (13  S.W.  Rep.  710);  Montana,  etc., 
Ry.  Co.  v.  Helena,  etc.,  R.  Co.,  6  Mont.  410  (12  Pac.  Rep. 
916);  Toledo,  etc.,  R.  Co.  v.  Kant  Saginaw,  etc,  R.  Co.,  72 
Mich.  206  (40  N.W.  Rep.  436);  Union  Pacific  Ry.  Co.  v. 
Leavenworth,  etc.,  Ry.  Co.,  29  Fed.  Rep.  728;  In  re  Loch- 
port,  etc.,  R.  Co.,  77  N.  Y.  557;  In  re  Minneapolis,  etc., 
Ry.  Co.,  36  Minn.  481  (32  N.W.  Rep.  556),  and  In  re  St. 
PavlikN.  P.  Ry.  Co.,  37  Minn.  164  (33  N.W.  Rep.  701), 
in  all  of  which  the  matter  of  the  points  and  manner  of 
crossing  are  treated  as,  or  held  to  be,  matters  of  judicial 
determination,  and  not  of  arbitrary  exercise  by  the  peti- 
tioning corporation.  In  the  case  cited  above  from  6  Biss., 
the  United  States  circuit  court  of  the  northern  district  of 
Illinois  held  that,  although  the  general  policy  of  the  legis- 
lation of  that  state  was  to  allow  a  new  railroad  to  cross  an 
existing  road  at  grade,  equity  would  interfere  to  compel  it 
to  cross  overhead,  at  a  different  place,  although  at  some 
cost,  where  the  crossing  proposed  would  materially  inter- 
fere with  the  business  of  the  senior  road.  Judging  this 
case  by  our  own  statute,  and  by  these  authorities,  we  do 
not  think  the  respondent  made  out  a  case  of  necessity  that 
it  should  cross  appellants'  tracks  at  the  point  and  in  the 
manner  proposed,  except  as  to  the  crossing  beneath  the 
coal  bunkers  of  the  Columbia  &  Puget  Sound  Company. 
One  of  the  items  in  which  it  failed  has  not  yet  been 
mentioned,  viz.,  its  proposed  crossing  with  four  tracks.  It 
showed  no  definite  intentions  as  to  the  use  of  so  many 
tracks,  but  suggested  that  it  would  probably  use  the  east- 
erly two  tracks  for  the  passage  of  its  freight  and  passenger 
trains,  the  third  track  for  the  passing  and  repassing  of  lo- 
comotives, and  the  fourth  track  for  connections  with  wharf 
spurs.  All  of  these  tracks  it  calls  " main  tracks,"  but 
they  are  obviously  so  in  name  only.  The  main  line  con- 
sists of  but  a  single  track,  and  the  three  additional  tracks 
are  for  mere  connections  between  the  shops  and  the  freight 
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yard.  Conceding,  however,  that  a  necessity  was  shown 
for  two  tracks  for  the  purposes  of  such  connection  through 
the  city,  it  was  not  suggested  why  these  two  tracks  could 
not  perform  the  entire  service  required  or  likely  to  be  re- 
quired. Ordinarily,  under  the  statute,  a  railroad  company 
is  permitted  to  condemn  land  to  a  certain  width,  and  may 
maintain  thereon  as  many  tracks  as  it  sees  fit,  but  in  such 
a  case  as  this,  which  the  principal  of  respondent's  witnesses 
likens  to  the  case  of  a  cafion  or  defile,  the  right-of-way  al- 
lowed to  be  taken  should  be  limited  to  what  is  necessary, 
and  no  more.  With  two  tracks — an  inward  and  an  out- 
ward—  it  would  have  facilities  far  better  than  those  of 
either  of  the  appellants,  and  equal  to  those  of  nine  rail- 
roads in  ten  in  the  country.  Being  located  practically  upon 
the  streets  of  a  city,  where  the  whole  room  applicable  to 
railroad  purposes  is  shown  to  be  extremely  limited,  it  should 
not  expect  more,  and  certainly  the  public  interest  would 
not  be  subserved  by  conceding  more  for  the  purposes  set 
forth. 

6.  Appellants  claim  that  there  was  no  attempt  on  the 
part  of  respondent  to  agree  with  them  as  to  the  points  and 
manner  of  crossing,  and  the  record  sustains  them.  In  cases 
of  crossings  like  this  one,  courts  will  not  be  technical  in 
requiring  an  effort  to  agree,  but  the  theory  adopted  by  re- 
spondent, and  its  letter  to  the  appellants,  shows  that  it 
purposely  limited  its  proposition  to  one  of  compensation 
for  the  specific  crossing  described,  and  none  other.  The 
importance  of  showing  an  attempt  to  agree  upon  the  three 
cardinal  points  appears  from  the  cases  we  have  cited  else- 
where. 

7.  We  do  not  think  there  was  error  on  the  part  of  the 
judge  who  heard  the  case  on  the  question  of  necessity  in 
sending  the  jury  trial  to  another  judge,  for  the  case  con- 
sisted of  two  distinct  branches.  If  a  judge  should  die  or 
retire  from  the  bench  after  ordering  a  jury,  there  could 
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certainly  be  no  necessity  for  going  oyer  the  preliminary 
part  of  the  case  again;  but  on  *a  motion  for  a  new  trial 
before  the  second  judge,  we  think  the  whole  case  would 
be  open  for  reexamination,  and  the  better  practice  would 
be  for  the  same  judge  to  hear  the  entire  matter. 

8.  The  proposition  of  the  respondent  to  stipulate  that  it 
would  put  in  and  maintain  at  its  own  expense  all  necessary 
frogs  and  crossing  apparatus  was  proper,  and  is  sustained 
by  authority.  Chicago,  etc.,  R.  R.  Co.  v.  Joliet,  etc.,  Ry. 
Co.,  105  111.  388.  So,  also,  we  think,  would  be  the  propo- 
sition to  construct  and  maintain  the  overhead  arrangement 
for  the  crossing  under  the  bunkers,  the  manner  of  construc- 
tion being  left  to  the  court  in  case  the  parties  could  not 
agree. 

Other  questions  in  the  case  appealed  have  either  been 
covered  or  are  immaterial  to  a  decision.  The  decree  of 
appropriation  will  be  reversed,  and  the  petition  dismissed. 

Dunbar,  C.  J.,  and  Anders  and  Scott,  JJ.,  concur. 

Hoyt,  J. ,  dissents. 


[No.  980.    Decided  August  16, 1893.] 

The  State  of  Washington,  on  the  relatum  of  Clinton 
Baldwin,  Respondent,  v.  C.  M.  Moore,  County  Auditor 
of  Thwr8ton  County,  Appellant. 

CONSTITUTIONAL    LAW — PAYMENT  OF  TAXES   AS    PREREQUISITE   TO 
RECORDING  OF  DEED  —  DUE  PROCESS   OF  LAW. 

The  act  of  March  11,  1893  (Laws,  1893,  p.  284),  providing  that  the 
county  auditor  shall  refuse  to  receive  or  record  any  deed  of  real 
property  unless  it  is  accompanied  by  a  certificate  of  the  county 
treasurer,  that  all  taxes  theretofore  levied,  and  which  have  become 
a  charge  upon  said  property  according  to  the  records  of  his  office, 
have  been  fully  paid  and  discharged,  is  a  violation  of  the  constitu- 
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tional  inhibition  that  no  person  shall  be  deprived  of  his  property 
without  due  process  of  law. 

Appeal  from  Superior  Court,  Thurston  County. 

Milo  A.  Root,  for  appellant. 
W.  J.  Agnew,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Scott,  J. — The  question  presented  in  this  case  involves 
the  validity  of  that  part  of  §  11  of  the  act  approved  March 
11,  1893,  relating  to  the  duties  of  county  auditors  (Sess. 
Laws,  1893,  p.  284,  §  11 ),  providing  that  the  auditor  shall 
refuse  to  receive  or  record  any  deed  of  real  property  unless 
it  is  accompanied  by  a  certificate  of  the  county  treasurer 
"that  all  taxes  theretofore  levied,  and  which  have  become 
a  charge  on  said  property  according  to  the  books  and 
records  of  his  office,  have  been  fully  paid  and  discharged,' ' 
and,  if  valid,  whether  or  not  a  deed  of  assignment  convey- 
ing real  estate  to  an  assignee  in  an  insolvency  proceeding, 
in  trust  to  be  disposed  of  therein  for  the  benefit  of  credit- 
ors, is  within  the  terms  of  the  act.  The  first  point  stated 
will  be  first  considered.  If  the  act  is  held  invalid,  the  sec- 
ond question  becomes  immaterial. 

.In  State  v.  Reg  inter  of  Deeds  of  Ramsey  Co.,  26  Minn. 
521  (6  N.  W.  Rep.  337),  a  law  substantially  like  this  was 
held  constitutional,  and  no  case  has  been  called  to  our  at- 
tention directly  holding  otherwise;  but  it  seems  to  be 
against  the  principles  established  by  a  number  of  cases  in 
deciding  somewhat  similar  questions.  No  provision  is 
made  in  the  act  whereby  an  interested  party  can  test  the 
validity  of  the  tax,  or  the  truthfulness  of  the  record.  No 
matter  how  illegal  or  unwarranted  the  tax  may  have  been, 
even  if  void,  it  must  be  paid  before  the  grantee  can  have 
his  instrument  recorded.  If  it  has  been  paid,  and  the 
records  in  the  treasurers  office  fail  to  show  it,  the  same 
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result  must  follow,  as  the  matter  is  made  to  depend  en- 
tirely upon  what  is  shown  by  the  treasurer's  records.  It 
is  argued  that  a  person  is  not  compelled  to  record  his  mu- 
niments of  title,  and  that,  as  the  right  to  have  such  instru- 
ments recorded  is  given  by  the  law,  the  legislature  may 
prescribe  such  terms  and  conditions  therefor  as  it  deems 
fit,  if  its  action  is  only  legislative  in  character,  and  that  the 
act  in  question  does  not  interfere  with  guarantied  property 
rights.  But  in  our  opinion  it  cannot  stand  the  test. 
Among  the  rights  guarantied  the  citizen  by  the  constitu- 
tion is  the  right  to  acquire,  hold  and  enjoy  property,  and 
that  no  person  shall  be  deprived  of  his  property  without 
due  process  of  law,  and  that  private  property  shall  not  be 
taken  for  public  use  without  just  compensation  having 
been  first  made  or  paid  into  court  for  the  owner.  The 
right  to  alienate  property  is  essential  to  its  use  and  enjoy- 
ment, as  well  as  the  right  to  acquire  it,  and  both  are  con- 
stitutional rights.  It  cannot  be  said  that  this  law  does  not 
interfere  with  the  right  to  dispose  of  and  acquire  property, 
for  unless  the  deed  of  transfer  is  recorded  a  subsequent 
purchaser  for  value  without  notice  will  take  the  title,  and 
this  is  made  so  by  other  legislative  enactments,  and  thus 
the  original  purchaser  is  placed  without  the  protection  of 
the  law.  Surely,  such  a  state  of  affairs  will  most  seriously 
interfere  with  and  impair  the  right  to  sell  and  acquire; 
and  when  an  unjust,  illegal  burden  or  restraint  is  imposed 
thereon,  it  is  an  unwarranted  interference. 

It  is  argued  that  if  the  tax  is  illegal  the  party  may  pay 
it,  and  then  bring  suit  to  recover  it  back;  and  in  State  v. 
Nelson,  41  Minn.  25  (42  N.  W.  Rep.  548),  it  was  held  that 
a  payment  under  protest  of  illegal  taxes  to  secure  the  record- 
ing of  a  deed  was  not  a  voluntary  payment.  But  whether 
this  is  within  the  weight  of  the  authorities,  there  may  be 
some  question.  Only  those  payments  which  have  been 
made  under  a  claim  involving  the  use  of  force  have  gener- 
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ally  been  regarded  as  involuntary,  and  not  those  which  are 
merely  unwillingly  made,  and  as  a  choice  of  evils  or  of 
risks.  Cooley,  Taxation  (2d  ed.),  pp.  809-815,  and  cases 
there  cited.  But,  however  this  may  be,  it  is  no  answer  or 
justification  if  an  action  will  lie  to  recover  it  back  after 
payment,  for  if  it  is  an  illegal  or  void  demand  the  state  has 
no  right  to  collect  it  in  the  first  instance.  The  law  in  ques- 
tion is  not  a  regulation  of  the  matter  of  recording,  but  it 
imposes  an  independent,  distinct  burden  upon  the  privilege 
and  protection  afforded  by  the  recording  acts,  which  may 
even  amount  to  a  prohibition.  The  records  may  show  a 
tax  amounting  to  more  than  the  value  of  the  property,  and 
beyond  the  ability  of  the  party  to  pay;  and  there  is  no  al- 
ternative, no  discretion  being  vested  in  the  auditor  or  treas- 
urer. And,  although  this  is  but  a  possible  or  probable 
result,  it  is  entitled  to  consideration.  In  Stuart  v.  Palmer, 
74  N.  Y.  183,  it  was  said  that  the  constitutional  validity  of 
law  is  to  be  tested  by  what  may,  by  its  authority,  be  done 
under  it.  If  the  law  provided  a  means  by  which  the  valid- 
ity of  the  tax  could  be  determined  before  payment,  and 
protected  the  party  meanwhile  by  providing  for  a  tempo- 
rary receipt  of  the  deed,  or  otherwise,  it  probably  could  be 
sustained  as  constitutional,  even  though  it  should  put  the 
burden  of  proving  the  illegality  of  the  tax  upon  the  grantee, 
which,  however,  would  look  like  an  unnecessary  hardship, 
when  we  consider  the  power  possessed  by  the  state  to  en- 
force the  collection  of  its  revenues.  In  the  case  of  small 
illegal  charges,  the  act  in  question  practically  inaugurates 
a  system  of  petty  robbery  by  the  state,  for  the  costs  of  a 
suit  to  recover  small  sums  paid  would  prevent  parties  from 
bringing  them.  It  is  not  a  taking  by  due  process  of  law, 
and  it  conflicts  in  a  measure  with  the  constitutional  pro- 
vision declaring  that  private  property  shall  not  be  taken 
for  public  purposes  without  just  compensation  having  been 
first  made  or  paid  into  court  for  the  owner.     The  act  is 
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rather  judicial  than  legislative  in  character.  It,  in  effect, 
declares  or  adjudges  all  taxes  shown  by  the  records  as  a 
charge  upon  real  estate  to  be  lawful,  or  it  practically  au- 
thorizes the  state  to  compel  payment  of  illegal  demands. 
The  constitutional  provision  declaring  that  no  person  shall 
be  deprived  of  life,  liberty  or  property  without  due  pro- 
cess of  law,  is  not  limited  to  judicial  proceedings,  but  ex- 
tends to  every  proceeding  which  may  interfere  with  those 
rights,  whether  judicial,  administrative  or  executive.  Stiir 
art  v.  Palmer,  supra.  In  the  case  of  an  illegal  tax,  paj'ment 
is  virtually  compelled  by  the  situation,  as  a  choice  of  evils, 
and  the  money  is  turned  into  the  public  fund  for  public 
purposes.  If  an  action  to  recover  it  back  would  lie,  it 
would  result  in  obtaining  a  county  warrant  for  the  amount, 
generally  payable  after  the  lapse  of  some  time,  and  perhaps 
with  a  depreciated  value.  In  Conway  v.  Cable,  37  111.  82, 
it  was  held  that  the  legislature  could  not  declare  an  illegal 
tax  sale  valid,  and  doubtless  the  same  rule  would  apply  to 
an  illegal  levy.  This  case  also  holds  that  the  legislature 
cannot  impose  unreasonable  terms  to  the  assertion  of  a 
right,  and,  in  case  of  a  void  sale  for  taxes,  could  not  re- 
quire the  owner  to  pay  the  redemption  money  as  a  condi- 
tion to  the  right  to  assert  his  paramount  title.  In  Wilson 
v.  McKenna,  52  III.  43,  holding  the  same,  it  was  said  that 
the  effect  of  such  a  rule  was  to  compel  a  man  to  buy  justice. 
And  see  Scammon  v.  City  of  Chicago,  44  111.  269-277; 
Reed  v.  Tyler,  56  111.  288;  Dunn  v.  Snell  74  Me.  22;  Wd- 
ler  v.  St.  Paul,  5  Minn.  95;  Tyson  v.  School  Directors,  51 
Pa.  St.  9;  Lassitter  v.  Lee,  68  Ala.  287;  JIart  v.  Henderson, 
17  Mich.  218;  Sinclair  v.  Learned,  51  Mich.  335  (16  N.  W. 
Rep.  672);  Cooley,  Taxation  (2d  ed.),  459,  552-554.  Such 
laws  as  this,  which  interfere  with  the  citizen  in  the  trans- 
action of  ordinary  business,  are  not  necessary  to  enforce 
the  collection  of  any  lawful  demand  due  the  state.  If  they 
could  be  so  directed  as  only  to  operate  against  the  person 
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on  whom  the  obligation  to  make  the  payment  rested,  no 
objection  could  be  urged  against  them.  These,  however, 
are  matters  for  legislative  consideration  and  action,  but 
within,  of  course,  constitutional  limits.  While  this  law 
would  only  compel  the  payment  of  just  demands  in  prob- 
ably the  majority  of  instances,  the  fact  that  it  would  also 
compel  the  payment  of  illegal  claims  in  some  cases,  thus 
resulting  in  the  greatest  injustice,  condemns  it.  In  nothing 
is  the  state  more  vitally  interested  than  in  the  complete  ful- 
tillment  of  the  constitutional  guaranty  of  protection  to  the 
life,  liberty  and  property  of  the  citizen. 

Judgment  affirmed. 

Hoyt  and  Stiles,  JJ.,  concur. 

Dunbar,  C.  J.,  and  Anders,  J.,  dissent. 


[No.  898.    Decided  August  29, 1898.] 

William  S.  Watts,  Appellant*  v.  George  E.  Hart  and 
Tacoma  Eastern  Railroad  Company,  Respondents. 

NEGLIGENCE— DEFECTIVE   APPLIANCES  — MASTER    AND    SERVANT- 
ASSUMPTION   OF   RISKS— FELLOW   SERVANTS. 

The  fact  that  a  spur  track  is  so  constructed  that  cars  may  be 
drawn  therefrom  to  the  main  line  by  an  engine,  or  "staked  oft*," 
and  that  the  men  engaged  in  removing  the  cars  choose  the  method 
of  "staking  off,"  whereby  injury  results  to  an  employe,  does  not 
render  the  railroad  liable  on  the  ground  of  defective  construction 
of  the  track  or  the  omission  to  furnish  safe  and  suitable  appliances 
to  its  servants. 

The  dangers  incident  to  the  moving  of  cars  by  "staking  off"  are 
so  patent  to  observation  that  a  servant  undertaking  such  work 
necessarily  assumes  the  risk,  and  cannot  hold  his  employer  liable 
for  a  failure  to  warn  him  of  the  danger. 

The  fact  that  a  servant  undertakes  a  dangerous  piece  of  work 
by  the  direction  of  a  fellow  servant  who  does  not  stand  in  the  rela- 
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tion  to  him  of  vice  principal,  will  not  render  the  principal  liable 
for  injuries  received. 

The  master  is  not  liable  for  accidents  occurring  to  a  servant  after 
he  has  provided  such  appliances  as  are  reasonably  safe  and  ade- 
quate to  do  the  work  required. 

The  engineer  and  fireman  of  a  locomotive  and  a  common  la- 
borer who  are  all  employed  by  a  mill  owner  in  the  work  of  moving 
lumber  care  are  fellow  servants,  and  for  injuries  received  by  the 
laborer  on  account  of  the  engineer's  negligence  the  master  is  not 
liable.    (  Dunbar,  C.  J.,  dissents.) 

Appeal  from  Superior  Court,  Pierce  County, 

Joseph  C.  Dillow,  and  Remington  dk  Reynolds,  for  ap- 
pellant. 

Stevens,  Seymour  <£  Sharpstein,  and  A.  R.  Titlow,  for 
respondents. 

The  opinion  of  the  court  was  delivered  by 

Anders,  J.  —  This  is  an  appeal  from  a  judgment  of  non- 
suit rendered  in  an  action  brought  by  the  appellant  to  re- 
cover damages  for  personal  injuries  sustained  by  appellant 
while  engaged  in  "staking"  cars  at  Hart's  mill,  on  the 
line  of  the  Tacoma  Eastern  Railroad. 

The  facts,  briefly  stated,  are  as  follows:  The  respondent 
George  E.  Hart  was  the  owner  and  operator  of  a  sawmill 
near  the  city  of  Tacoma  on  the  line  of  a  railroad  belonging 
to  the  Tacoma  Eastern  Railroad  Company,  a  corporation, 
and  one  of  the  respondents  herein.  The  track  of  this  rail- 
road extended  from  a  point  in  the  city  of  Tacoma  to  cer- 
tain timber  just  south  of  the  city,  and  the  business  carried 
on  over  the  track  consisted  exclusively  in  transporting 
timber  to  the  mill  of  George  E.  Hart,  and  lumber  from 
the  mill  to  the  city  of  Tacoma.  On  the  19th  day  of  May, 
1891,  and  subsequently,  until  after  the  injury  complained 
of,  the  railroad  seems  to  have  been  operated  by  George  E. 
Hart  as  part  of  the  business  of  the  mill.  The  railroad,  at 
the  time  of  the  accident,  consisted  of  a  track  running  by 
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the  mill,  designated  by  the  witnesses  as  the  main  line,  and 
spur  track  running  from  a  switch  in  the  main  line,  and  in 
the  same  general  direction,  to  the  platform  in  front  of  the 
mill.  This  spur  was  about  three  hundred  and  seventy-five 
feet  long,  and  was  distant  twelve  feet  from  the  main  track 
at  the  point  of  greatest  distance,  and  from  that  point  grad- 
ually approached  the  main  track  until  it  reached  the  switch 
and  connected  with  it.  This  spur  track  was  completed 
about  May  15,  1891.  There  was  a  grade  of  two  per  cent 
in  both  the  main  and  spur  tracks.  The  grading  of  the  spur 
track  was  done  by  the  men  employed  about  the  mill,  and 
the  rails  were  laid  by  the  railroad  company.  On  May  19, 
1891,  the  engine  used  on  the  tracks  belonged  to  George  E. 
Hart.  On  that  day  he  hired  an  engineer,  Lawrence  Hurl- 
burt,  a  fireman,  Tom  Smith,  and  the  appellant,  as  a  com- 
mon laborer,  to  do  whatever  he  was  called  upon  to  do. 
From  the  19th  to  the  22d  of  May,  1891,  the  appellant  was 
employed  by  J.  F.  Smith,  the  foreman  at  the  mill,  in 
grading  about  the  mill.  This  foreman,  in  the  absence  of 
George  E.  Hart,  had  entire. charge  and  control  of  the  busi- 
ness carried  on  at  the  mill.  Among  the  employes  at  the 
mill  was  one  Kelley,  tallyman,  who,  on  May  22d,  was  en- 
gaged in  loading  cars  with  lumber  and  in  piling  lumber  on 
the  platform  in  front  of  the  mill.  On  that  day  the  fore- 
man, Smith,  sent  the  appellant  to  work  with  Kelley,  piling 
lumber  on  the  cars  and  platform.  The  cars  upon  which 
they  were  putting  the  lumber  stood  on  the  spur  track  in 
front  of  the  said  platform.  At  that  time  there  were  also 
upon  the  spur  tracks,  south  of  the  cars  being  loaded,  other 
cars,  one  or  two  of  which  were  loaded.  After  the  appellant 
had  worked  with  Kelley  for  about  three  hours  Kelley  told 
him  to  go  and  help  the  engineer  move  out  those  cars.  The 
appellant  got  down  off  the  platf onn  and  walked  over  to  the 
engine  which  was  on  the  main  track,  and  told  the  engineer 
that  Kelley  sent  him  to  help  get  out  the  cars.     The  en- 
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gineer  said:  UA11  right;  you  want  to  get  a  stick;''  and, 
pointing  to  a  piece  of  fir  timber  about  sixteen  feet  long 
and  four  by  six  inches  in  thickness,  lying  on  the  ground 
near  the  engine,  said:  "There  is  one;  take  that."  Tom 
Smith,  the  fireman,  took  hold  of  one  end  of  this  piece  of 
lumber,  and  the  appellant  held  the  other.  The  fireman 
placed  his  end  of  the  stick  against  the  car  to  be  moved, 
and  the  appellant  held  his  end  of  it  until  the  locomotive 
moved  up  against  it.  When  the  engine  struck  the  end  of 
the  stick,  the  appellant  let  go,  and  it  fell  to  the  ground. 
Appellant  and  the  fireman  again  placed  the  stick  in  posi- 
tion, and  the  fireman  told  Watts  to  hold  on  to  the  stick, 
which  he  did.  The  engine  approached  "as  fast  as  a  man 
would  walk/9  and  when  it  struck  the  stick  it  broke  in 
Watts'  hands,  threw  him  to  the  ground,  and  severely  in- 
jured him.  The  appellant  was  a  young  man  of  about 
twenty-three  years  of  age,  and  had  been  for  four  years  a 
fireman  in  charge  of  a  stationary  engine  in  Boston,  and 
claimed  to  be  competent  to  be  a  locomotive  fireman,  but 
had  no  special  knowledge  of  railroading,  and  had  never 
seen  cars  moved  by  the  process  of  staking,  and  was  not 
informed  by  any  one  as  to  the  danger  incident  to  the  op- 
eration. 

The  particular  negligent  acts  and  omissions  on  the  part 
of  the  respondent  alleged  in  the  complaint  as  the  cause  of 
appellant's  injury  were  the  construction  and  maintenance 
of  the  tracks  as  laid  by  the  railroad  company,  failure  to 
give  appellant  warning  in  regard  to  the  dangers  to  whi<^h 
he  was  exposed,  and  to  furnish  reasonably  safe  and  proper 
appliances  with  which  to  do  the  work  required  of  him,  and 
the  employment  of  an  incompetent  and  untrustworthy  en- 
gineer, who  carelessly  and  unskillf  ully  brought  the  engine 
at  a  high  and  dangerous  rate  of  speed  in  contact  with  the 
stick  while  held  by  appellant,  thereby  greatly  increasing 
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the  dangers  of  appellant's  position,  and  the  liability  of 
breaking  said  stick  and  injuring  appellant. 

No  testimony  whatever  was  given  tending  to  show  in- 
competency on  the  part  of  the  engineer,  and  the  only  evi- 
dence as  to  the  rate  of  speed  was  that  the  locomotive 
approached  the  stick  "as  fast  as  a  man  would  walk/'  and 
no  attempt  is  here  made  to  support  these  allegations  of 
incompetency  or  of  negligence  in  employing  the  engineer. 

It  was  shown  by  the  testimony  of  several  experts  that 
the  method  of  moving  cars  by  "staking"  is  attended  with 
danger,  and  is  not  usually  resorted  to  except  in  cases  of 
necessity,  the  danger  consisting  in  the  liability  of  the  stick, 
or  stake,  to  break  and  injure  the  person  holding  it.  And 
it  is  claimed  by  appellant  that  the  laying  and  maintaining 
of  the  tracks,  where  constructed  and  used,  so  as  to  make  a 
resort  to  this  method  of  moving  cars  necessary,  was  an  act 
imminently  dangerous  to  the  lives  of  those  who  were  com- 
pelled to  use  them,  and  amounted  to  the  maintenance  of  a 
nuisance  by  the  respondents,  and  especially  by  the  railroad 
company,  and  that  the  company,  therefore,  negligently 
failed  to  furnish,  in  providing  the  tracks,  reasonably  safe 
and  suitable  appliances  to  conduct  the  business  in  which  it 
was  engaged,  and  that  the  injuries  sustained  by  the  appel- 
lant were  the  result  of  this  alleged  negligent  construction. 
It  is  not  claimed  that  either  the  main  track  or  spur  were 
not,  as  a  matter  of  fact,  well  and  properly  constructed,  but 
it  is  contended  that  the  position  and  connection  of  the 
tracks  compelled  the  appellant  to  engage  in  an  unusually 
dangerous  business,  and  that  such  construction  of  the 
tracks  was  not  only  negligent  but  was  the  direct  and  proxi- 
mate cause  of  appellant's  injuries. 

While  we  unhesitatingly  agree  with  counsel  for  the  ap- 
pellant that  the  respondent  railroad  company  was  in  duty 
bound  to  furnish  reasonably  safe  tracks  for  the  accommo- 
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dation  of  all  persons  who  might  have  occasion  to  use  its 
road,  we  are  not  prepared  to  affirm  that  the  laying  of  the 
tracks  at  that  particular  place  and  in  that  particular  man- 
ner was  such  a  negligent  act  as  to  render  it  liable  for  in- 
juries sustained  by  persons  moving  cars  thereon,  and  over 
whom  it  had  no  direct  control.  From  the  point  where  the 
spur  diverged  from  the  main  track  down  to  the  city  of 
Tacoma,  the  grade  was  so  abrupt  that  it  was  deemed  un- 
safe to  connect  the  lower  end  of  the  spur  with  the  main 
track,  on  account  of  the  liability  of  the  cars  getting  away 
and  running  down  into  the  city;  and  it  was  therefore  con- 
sidered less  dangerous  to  push  the  cars  up  the  spur  and 
onto  the  main  track,  so  that  they  might  be  taken  down  be- 
hind the  engine  instead  of  in  front  of  it,  as  they  would 
have  to  be  taken  if  they«were  drawn  up  the  spur  track  by 
the  engine.  In  any  event,  the  operating  of  a  railroad  at 
that  place  was  necessarily  attended  with  danger,  and  we 
are  not  able  to  say  that  the  company  did  not  adopt  the 
least  dangerous  plan  in  constructing  the  tracks  as  it  did. 
But,  however  that  may  be,  it  was  not  absolutely  necessary 
that  cars  should  be  taken  off  the  spur  track  by  the  method 
adopted  at  the  time  appellant  was  injured.  The  necessity 
for  so  doing  depended  entirely  upon  the  question  whether 
it  was  essential  that  they  should  go  ahead  of  the  engine  or 
behind  it,  for  either  way,  according  to  the  evidence,  was 
practicable.  The  men  engaged  in  removing  the  cars  were 
therefore  not  compelled^  as  claimed  by  appellant,  to  adopt 
the  method  pursued  by  the  manner  in  which  the  tracks 
were  constructed.  It  was  simply  a  matter  of  choice  as  to 
which  was  the  better  and  safer  method  to  pursue. 

So  far,  then,  as  the  railroad  company  is  concerned,  we 
fail  to  discover  any  act  or  omission  which  can  justly  be 
said  to  have  proximately  caused  the  injury  complained  of, 
and  it  therefore  follows  that  as  to  it  the  non-suit  was  prop- 
erly granted. 
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We  come  now  to  the  question  of  the  liability  of  the  re- 
spondent Hail.  As  already  stated,  he  was  the  owner  of 
the  locomotive,  and  on  the  occasion  in  question,  the  engi- 
neer, fireman,  Kelley,  the  tallyman,  who  had  charge  of  the 
loading  of  the  cars,  and  the  appellant  Watts,  were  all  in 
his  service  and  under  his  control,  or,  in  his  absence,  under 
the  control  of  his  alter  ego,  Smith.  If  he  negligently 
failed  to  discharge  any  duty  he  owed  appellant,  by  reason 
of  which  the  latter  was  injured,  there  can  be  no  doubt  of 
his  liability  in  this  action.  One  of  these  duties  was  to  in- 
form the  appellant  of  the  dangers  incident  to  the  service 
required  of  him,  if  unknown  to  him,  or  not  patent  to  ob- 
servation, and  another  was  to  furnish  him  with  reasonably 
safe  appliances  and  means  with  which  to  accomplish  the 
work  he  was  set  to  do.  And  it  H  contended  by  the  appel- 
lant that  Hart  was  derelict  in  regard  to  both  of  these 
duties.  It  was  shown  that  the  appellant  was  not  warned 
by  any  one  of  the  dangers  incident  to  u staking"  cars,  but 
it  was  also  shown  that  he  had  equal  knowledge  with  his 
employer  Smith  of  whatever  danger  there  was  incident  to 
the  work,  and  he,  therefore,  took  the  risk  upon  himself. 
Fist  v.  Central  Pacific  R.  R.  Co.,  72  Cal.  38  (13  Pac. 
Rep.  144);  Wood  on  Master  and  Servant,  §  349;  Atla% 
Engine  Co.  v.  Randall,  100  Ind.  293. 

The  evidence  discloses  that  at  the  time  the  appellant  was 
injured  none  of  the  men  there,  including  the  foreman  in 
charge,  knew  anything  about  the  business  of  "staking" 
cars.  They  were  all  on  a  par  as  to  knowledge  of  the 
danger  to  be  guarded  against.  In  fact,  the  witnesses  all 
agreed  that  the  real  element  of  danger  in  such  cases  is  a 
possibility  of  injury  to  persons  so  employed  resulting  from 
the  slipping  or  breaking  of  the  stake  used  in  pushing  the 
cars.  And  it  would  seem  that  the  fact  that  such  a  thing 
might  happen  would  be  so  obvious  that,  as  was  said  by  one 
of  the  witnesses  for  plaintiff,  any  man  of  ordinary  intelli- 
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gence  ought  to  see  the  danger.  We  think  that,  under  the 
circumstances,  whoever  had  the  right  to  require  the  services 
rendered  by  the  appellant  was  justified  in  assuming  that 
he  would  see  and  comprehend  the  hazards  of  the  under- 
taking without  special  warning,  even  if  appellant's  knowl- 
edge had  been  shown  to  be  inferior  to  that  of  the  men  by 
whom  he  was  directed.  See  Riley  v.  Railway  Co.,  27  W. 
Va.  145. 

It  is  insisted,  however,  that  the  appellant  did  not  assume 
the  risks  incident  to  the  work  |>erformed  by  him,  because 
he  was  simply  obeying  the  orders  of  his  superior  which  he 
would  not  have  been  justified  in  declining  to  obey.  But 
we  fail  to  find  any  evidence  whatever  showing  that  the  re- 
spondent Hart  gave  any  direction  or  authority  to  the  ap- 
pellant to  assist  in  the  moving  of  cars,  or  knew  that  he 
would  be  so  employed.  The  foreman  Smith  testified  posi- 
tively that  he  at  no  time  gave  such  an  order.  He  simply 
sent  the  appellant  to  Kelley  to  load  cars  and  pile  lumber 
on  the  platform.  That  was  Kelley' s  business,  and  there 
is  no  evidence  that  he  had  anything  to  do  with  the  moving 
of  the  cars,  or  any  authority  to  direct  the  appellant  to  as- 
sist in  moving  them.  And  that  being  so,  he  could  not 
bind  the  defendants,  or  either  of  them,  by  the  order  he 
gave  Watts  to  assist  the  engineer  in  getting  out  the  cars. 
Fisk  v.  Central  Pac.  R.  R.  Co. ,  supra. 

It  is  also  claimed,  on  behalf  of  the  appellant,  that  the 
respondent  Hart  increased  the  ordinary  dangers  in  this  in- 
stance, by  not  supplying  a  proper  stick  with  which  to  do 
the  work.  As  we  have  already  indicated,  it  is  the  duty  of 
a  master  to  furnish  his  servant  with  reasonably  safe  and 
proper  means  and  appliances  with  which  to  do  the  work 
required.  This  doctrine  is  well  settled  by  the  authorities, 
and  is  based  upon  reason  and  justice.  See  Roddy  v.  Mo. 
Pac.  Ry.  Co.,  104  Mo.  234  (15  S.  W.  Rep.  1112);  Con- 
solidated Ice  Mach.  Co.  v.  Keifer,  134  III.  481  (25  N.  E. 
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Rep.  799);  Swords  v.  Edgar,  59  N.  Y.  28;  Nugent  v. 
Boston,etc,  R.  R.,  80  Me.  62  (12  Atl.  Rep.  797);  Trin- 
ity, etc,  Ry.  Co.  v.  Lane,  79  Tex.  643  (15  S.  W.  Rep.  477), 
and  Lake  Superior  Iron  Co.  v.  Eriokson,  39  Mich.  492. 
But  it  would  be  adopting  a  rigid  and  unjust  rule,  and  one 
not  warranted  by  the  adjudged  cases,  to  hold  that  the  mas- 
ter warrants  absolutely  the  safety  of  all  appliances  used  in 
conducting  his  business.  Holden  v.  Fitchburg  R.  R.  Co., 
129  Mass.  268. 

Accidents  will  happen  in  using  the  best  known  appli- 
ances, and  to  the  most  careful  persons,  and  all  that  the  law 
requires  is  that  the  master  shall  provide  such  appliances  as 
are  reasonably  safe  and  adequate.  If  accidents  then  occur, 
the  master  is  not  liable.  In  this  case  no  particular  stick 
was  designated  or-  provided  for  the  use  of  the  appellant. 
Indeed  there  is  nothing  in  the  record  showing  that  either 
Hart  or  his  foreman  and  vice  principal  knew  that  at  that 
particular  time  the  appellant  would  require  the  use  of  any 
stick  whatever,  or  would  be  engaged  in  moving  the  cars. 
But,  if  the  foreman  had  required  the  use  of  the  stick  which 
was  used,  we  do  not  think  the  respondent  would  be  liable 
for  the  injury  that  was  sustained  by  the  appellant  on  ac- 
count of  its  breaking.  There  was  nothing  in  its  appear- 
ance or  size  indicating  that  it  was  unsuitable  for  the  purpose 
required.  It  was  a  newly  sawed,  heavy  and  apparently 
strong  piece  of  timber,  "all  that  one  man  could  hold,"  and 
the  only  defect  in  it  —  and  that  appeal's  not  to  have  been  ob- 
served by  the  appellant,  or  any  one  else,  until  after  the  ac- 
cident—  was  a  small  knot  upon  one  side  extending  about 
three-quarters  of  an  inch  beneath  the  surface.  But  irre- 
spective of  any  other  considerations,  we  are  of  the  opinion 
that  the  non-suit  was  properly  granted  on  the  ground  that 
the  negligence  shown,  if  any,  was  that  of  a  fellow  servant. 

We  have  no  doubt  that  all  of  the  parties  engaged  with 
the  appellant  in  the  moving  of  the  cars  were  his  fellow  serv- 
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ants.  Appellant  while  so  engaged  was  in  the  same  employ- 
ment as  Hurlburt  and  Tom  Smith.  If,  therefore,  Hurlburt, 
the  engineer,  was  negligent  in  the  management  of  the 
engine,  as  claimed  by  the  appellant,  or  in  not  moving  the 
cars  up  nearer  to  the  main  track  before  undertaking  to 
"stake"  them,  thereby  increasing  the  hazards  otherwise 
incident  to  the  business  in  hand,  and  causing  the  injury 
complained  of,  the  respondents  are  not  liable.  Sayward  v. 
Carlson,  1  Wash.  38  (23  Pac.  Rep.  830);  Crispin  v.  Babbitt, 
81  N.  Y.  516;  CBrien  v.  American  Dredging  Co.,  53  N. 
J.  Law,  291  (21  Atl.  Rep.  324);  Waddell  v.  Simoson,  112 
Pa.  St.  567  (4  Atl.  Rep.  725);  Reese  v.  Biddle,  112  Pa. 
St.  72  (3  Atl.  Rep.  813);  Brazil,  etc.,  Coal  Co.  v.  Cain, 
98  Ind.  282;  Tlolden  v.  Fitcliburg  R.  R.  Co.,  mpra. 

We  find  in  the  record  no  evidence  of  negligence  imput- 
able to  the  respondents,  and  the  judgment  appealed  from 
is,  therefore,  affirmed. 

Hott  and  Stiles,  JJ.,  concur. 

Scott,  J.,  dissents. 

Dunbar,  C.  J.  {dissenting).  —  I  dissent.  In  my  judg- 
ment there  is  no  question  of  fellow  servant  in  this  case. 
The  appellant  was  all  the  time  working  under  the  direction 
of  a  superior  whose  directions  it  was  his  primary  duty  to 
obey,  and  on  whose  judgment  he  had  a  right  to  rely,  in 
the  absence,  of  course,  of  apparent  danger.  Smith,  the 
foreman,  who  was  certainly  the  alter  ego  of  the  lumber 
company,  placed  him  at  the  disposal  of  Kelley,  and  Kelley 
eventually  sent  him  to  work  under  the  direction  of  the 
engineer.  He  could  not  presume  to  direct  the  engineer, 
but  the  engineer  did  presume  to,  and  had  undoubted  au- 
thority to  direct  him,  and  in  obeying  such  direction  or 
instruction  he  was  injured.  His  primary  duty  was  to 
obey,  and  in  the  absence  of  any  apparent  danger  his  abso- 
lute duty  was  to  obey.     The  only  question  then  is,  was 
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the  company,  through  this  engineer,  guilty  of  negligence 
in  moving  the  cars  in  the  way  in  which  they  did  move 
them?  It  was  clearly  proven  that  the  method  adopted  of 
moving  the  cars  with  a  stick  is  a  dangerous  one,  but  the 
majority  say  that  the  men  engaged  in  moving  the  car  were 
not  compelled  to  adopt  the  method  provided;  but  I  insist 
that  the  appellant  was  compelled  to  obey  orders  or  lose  his 
employment,  and  his  orders  ^ame  from  the  agent  of  the 
company  accredited  with  the  authority  to  exercise  his  judg- 
ment as  to  the  manner  of  moving  the  cars.  It  is  true,  as 
the  majority  say,  that  it  was  simply  a  matter  of  choice 
which  was  the  better  or"  safer  method  to  pursue;  but  the 
choice  was  to  be  made  solely  by  the  engineer  under  whose 
instructions  this  appellant  was  working.  It  was  the  en- 
gineer who  decided  upon  the  method  and  who  selected  the 
material  for  putting  the  method  into  practice,  and  who 
directed  the  appellant  to  use  that  particular  material. 

The  case  of  Sayward  v.  Carlson,  1  Wash.  38  (23  Pac. 
Kep.  830),  is  cited  as  sustaining  the  theory  that"  appellant 
should  be  bound  by  the  action  of  the  engineer  as  the  acts 
of  a  fellow  servant.  In  my  judgment  they  are  not  by  any 
means  parallel  cases,  as  there  was  no  question  of  authority 
in  that  case.  I  did  not  sit  in  the  case  of  Sayward  v.  Carl- 
son, but  from  an  examination  of  it  since,  I  cannot  endorse 
it.  For  while  the  general  argument  is  good,  the  conclu- 
sion announced  is  not,  in  my  judgment,  a  logical  deduction. 
It  will  not  do  to  allow  the  master  to  escape  responsibility 
by  the  assertion  made  in  the  majority  opinion  that  "there 
is  no  evidence  showing  that  the  respondent,  Hart,  gave  any 
direction  or  authority  to  the  appellant  to  assist  in  moving 
the  cars,  or  that  he  knew  that  he  would  be  so  employed." 

The  appellant  went  from  one  place  to  another,  each  time 
under  the  direction  of  some  one  who  had  authority  to  send 
him;  and  under  the  system  which  Hart  had  adopted,  and 
which  is  necessary  for  the  successful  and  orderly  opera- 
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tion  of  a  large  business  with  a  varied  class  of  employment, 
he  was  practically  sent  to  move  the  cars  by  Hart,  as  much 
as  though  he  had  personally  directed  him  to  go.  The  es- 
tablishment of  any  other  rule  would  render  it  practically 
impossible  for  the  servant,  in  employment  of  this  kind,  to 
fasten  the  responsibility  of  his  employment  upon  the  mas- 
ter. In  any  event,  the  pertinent  fact  is,  that  the  appellant 
was  actually  there  at  the  time,  working  under  the  direction 
of  the  engineer;  that  he  accepted  his  services,  and  that  ap- 
pellant was  injured  while  performing  such  services;  and,  if 
nothing  more,  it  was  an  employment  at  that  time.  But, 
sajs  the  majority,  "the  evidence  discloses  that  at  the  time 
appellant  was  injured  none  of  the  men  there,  including 
the  foreman  in  charge,  knew  anything  about  the  business 
of  'staking'  cars."  This  announcement,  it  seems  to  me, 
very  nearly  approaches  a  confession  of  judgment.  The 
very  fact  that  the  company  would  place  men  to  work,  in 
a  concededly  dangerous  employment,  who  had  no  knowl- 
edge of  the  way  in  which  the  work  should  be  done,  and 
consequently  could  not  realize  the  danger  of  their  employ- 
ment or  guard  against  it,  and  that  the  foreman  in  charge 
was  equally  incompetent  and  ignorant,  conclusively  estab- 
lished the  grossest  kind  of  negligence.  It  was  the  impera- 
tive duty  of  the  company  to  have  some  one  in  command 
of  that  work  who  did  understand  it.  Had  it  done  so,  this 
accident  in  all  probability  would  have  been  averted.  There 
is  no  showing  whatever  of  any  contributory  negligence  on 
the  part  of  the  appellant,  and  the  judgment,  in  my  opinion, 
should  be  reversed,  and  the  jury  be  allowed  to  assess  the 
damages. 
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[  No.  1064.    Decided  Ootober  14,  1898.] 

F.  S.  Lewis,  Appellant,  v.  The  City  of  Port  Angeles, 
Respondent. 

MUNICIPAL  CORPORATIONS  —  PURCHASE  OF  ELECTRIC  LIGHTING 
PLANT  — RECITALS   IN  ORDINANCE  — SURPLUSAGE. 

The  recital  in  an  ordinance  adopting  a  system  of  electric  light- 
ing for  a  city  that  it  was  passed  in  pursuance  of  the  act  of  March  26. 
1890,  as  amended  by  the  act  of  March  9, 1891,  is  mere  surplusage, 
and  the  fact  that  the  ordinance  was  passed  in  pursuance  of  the  act 
of  February  10,  1898,  which  was  a  re@nactment  of  said  former 
acts  with  an  immaterial  amendment,  is  not  ground  for  enjoining 
the  issuance  of  bonds  for  the  purchase  of  such  lighting  system. 

Appeal  from  Superior  Court,  Clallam  County. 

^Y.  R.  Gay,  for  appellant. 
George  C.  Hatch,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Stiles,  J. — The  only  objection  made  to  the  issuance  of 
the  proposed  bonds  being  that  the  ordinance  adopting  the 
system  of  electric  lighting  for  the  respondent  city  recited 
that  it  was  passed  in  pursuance  of  the  act  of  March  26, 
1890  (Laws,  p.  520),  as  amended  by  the  act  of  March  9, 
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1891  (Laws,  p.  326),  when  in  fact,  if  passed  at  all,  it  must 
have  been  passed  in  pursuance  of  the  act  of  February  10, 
1893  (Laws,  p.  12),  the  judgment  is  affirmed. 

The  recital  in  the  ordinance  was  surplusage,  and  the  act 
of  1893,  was,  under  the  decision  in  Seymour  v.  Tacoma,  6 
Wash,  427  (33  Pac.  Rep.  1059),  a  mere  reenactment  of 
the  former  acts,  with  an  immaterial  amendment  covering 
the  purchase  of  the  existing  light  or  water  plants. 

Dunbar,  C.  J.,  and  Hoyt,  Anders  and  Scott,  JJ., 
concur. 


[No.  1033.    Decided  October  17,  1803.] 

The  State  of  Washington,  on  tfve  relation  of  JErastiis 
Brainerd,  v.  L.  R.  Grimes,  State  Auditor. 

STATE    LAND    COMMISSION  —  APPROPRIATION    FOR   SALARIES  — CON- 
STRUCTION OF  STATUTE. 

The  act  (Laws,  1898,  p.  386)  providing  for  the  state  board  of 
land  commissioners,  the  payment  of  their  salaries  and  expenses  the 
same  as  the  salaries  and  expenses  of  other  state  officers  are  paid, 
and  authorizing  the  auditor  to  draw  warrants  therefor,  sufficiently 
shows  the  intention  of  the  legislature  to  make  an  appropriation  in 
compliance  with  constitutional  requirements  by  the  further  pro- 
vision that  "  the  treasurer  of  state  is  hereby  directed  to  pay  the 
same  out  of  any  moneys  in  the  state  treasury  not  otherwise  appro- 
priated. '» 

Original  Application  for  Mandamus. 

John  W.  Corson^  for  relator. 
James  A.  Haight,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Dunbar,  C.  J. — This  is  an  application  for  a  writ  of 
mandamus,  commanding  the  respondent,  as  state  auditor, 
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to  draw  a  warrant  in  favor  of  the  petitioner,  for  the  sum 
of  $83.33,  on  account  of  salary  as  a  member  of  the  board 
of  state  land  commissioners.  The  petition  sets  up  the 
qualifications  of  the  officer,  the  due  presentation  of  the  bill 
and  all  such  formal  requirements;  and  while  the  respond- 
ent interposes  a  general  demurrer  that  the  petition  does 
not  state  facts  sufficient  to  constitute  a  cause  of  action,  the 
only  ground  urged  by  respondent  is,  that  no  appropriation 
has  been  made  by  the  legislature  which  warrants  the  aud- 
itor in  drawing  a  warrant  in  favor  of  the  petitioner  under 
the  restrictive  provision  of  the  constitution  (art.  8,  §4), 
which  provides  that — 

"No  moneys  shall  ever  be  paid  out  of  the  treasury  of 
this  state,  or  any  of  its  funds,  or  any  of  the  funds  under 
its  management,  except  in  pursuance  of  an  appropriation 
by  law;  nor  unless  such  payment  be  made  within  two 
years  from  the  first  day  of  May  next  after  the  passage  of 
such  appropriation  act,  and  every  law  making  a  new  ap- 
propriation, or  continuing  or  reviving  an  appropriation, 
shall  distinctly  specify  the  sum  appropriated,  and  the  ob- 
ject to  which  it  is  to  be  applied,  and.it  shall  not  be  sufficient 
for  such  law  to  refer  to  any  other  law  to  fix  such  sum.M 

It  is  conceded  by  the  respondent  that  in  the  absence  of 
the  constitutional  limitation  the  claim  of  the  petitioner 
should  be  sustained.  Let  us  see  whether  or  not  the  legis- 
lature has  made  an  appropriation  within  the  requirements 
of  the  constitutional  article.  Sees.  3  and  4  of  the  act  creat- 
ing the  state  board  of  land  commissioners,  approved  March 
15,  1893  (Laws,  p.  387),  provide  as  follows: 

"Sec.  3.  That  the  commissioner  of  public  lands  shall 
receive  a  salary  of  $2, 000  per  annum,  and  the  other  mem- 
bers of  said  board  shall  each  receive  a  salary  of  $2,000 
per  annum,  and  all  the  members  of  said  board  shall  be  re- 
paid all  expenses  actually  and  necessarily  incurred  by  them 
in  the  discharge  of  their  duties,  as  herein  provided,  to  be 
paid  monthly  the  same  as  the  salaries  and  expenses  of  the 
other  state  officers  are  paid. 


STATE,  EX  BEL.  BRAINERD,  v.  GRIMES.   ■        J93 
Oet.  1893.]        Opinion  of  the  Court — Dunbar,  C.  J. 

"Sec.  4.  That  the  said  board  is  hereby  authorized  to 
expend  a  sum  of  money  not  to  exceed  $1,800  per  annum 
for  such  clerical  work  as  it  may  require  in  the  performance 
of  its  official  duties;  and  that  the  auditor  of  state  is  hereby 
authorized  and  required  to  issue  his  warrants  for  the 
amounts  thus  expended  upon  vouchers  therefor,  properly 
authenticated  by  said  board,  for  the  payment  thereof,  and 
also  in  like  manner  for  the  payment  of  the  salaries  of  the 
members  of  the  said  board;  and  the  treasurer  of  state  is 
hereby  directed  to  pay  the  same  out  of  any  iponeys  in  the 
state  treasury  not  otherwise  appropriated. ' ' 

It  is  evident  that  the  legislature  construed  the  act  under 
consideration  as  embodying  an  appropriation  for  the  pur- 
pose of  carrying  the  act  into  effect,  for  the  bill  is  entitled 
uAn  act  to  provide  for  the  creation  of  a  state  board  of 
land  commissioners  for  the  management  and  disposition  of 
the  public  lands  of  the  state,  making  appropriations  there- 
for, and  declaring  an  emergency."  But,  outside  of  any 
light  which  may  be  thrown  upon  the  intention  of  the  law- 
makers by  aid  of  the  title,  we  are  clearly  of  the  opinion 
that  the  language  employed  in  the  body  of  the  act  is  amply 
sufficient  to  show  that  the  intention  of  the  legislature  was 
to  appropriate.  They  have  designated  the  amount,  and 
have  directed  that  it  be  paid  out  of  any  moneys  in  the 
state  treasury  not  otherwise  appropriated.  This,  we  think, 
is  sufficient,  and  the  appropriation  contemplated  by  the 
constitution  is  as  plainly  indicated  as  though  the  formal 
words  " there  is  hereby  appropriated,"  etc.,  were  used. 
No  arbitrary  form  of  expression  is  dictated  by  the  constitu- 
tion, and  none  should  be  required.  Many  cases  have  been 
adjudicated  in  states  having  substantially  the  same  consti- 
tutional provision  as  the  one  in  question,  and  so  far  as  we 
have  been  able  to  ascertain  they  have  uniformly  been  de- 
termined in  favor  of  the  relator's  contention.  See  State  of 
Louisiana  v.  Borddon,  6  La.  An.  68;  Humbert  v.  Dwm, 
84  Cal.  59  (24  Pac.  Rep.  Ill),  and  cases  cited. 
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-  The  appropriation  by  law,  then,  having  been  made,  and 
the  relator  being  in  all  respects  entitled  to  the  amount 
asked  for,  the  demurrer  is  overruled,  and  the  peremptory 
writ  of  mandamus  will  issue. 

Hoyt,  Scott,  Anders  and  Stiles,  JJ.,  concur. 


[  No.  932.    Decided  October  20, 1893.] 

The  State  of  Washington,  Appellant,  v.  Samuel  H. 
Smith,  Respondent. 

[No.  933.    Decided  October 20, 1893.] 

The  State  of  Washington,  Appellant,  v.  A.  G.  Tut- 
tle,  Respondent. 

APPEAL  — DISMISSAL  ON  ADMISSION  OF  APPELLANT. 

An  appeal  by  the  state  from  a  judgment  sustaining  a  demurrer 
to  an  indictment  will  be  dismissed,  when  the  attorney  general,  who 
appears  for  the  state,  concedes  that  the  demurrer  was  properly  sus- 
tained. 

Appeal  from  Superior  Court,  Klickitat  County. 

W.  B.  Presby,  Prosecuting  Attorney,  for  The  State. 

The  opinion  of  the  court  was  delivered  by 

Anders,  J.  —  The  defendants  in  these  cases — which  in- 
volve the  same  question  of  law,  and  were  submitted  to- 
gether—  were  separately  indicted  for  willful  neglect  of 
official  duty  as  officers  of  election.  The  defendant  Smith 
was  a  judge,  and  the  defendant  Tuttle  an  inspector  of  elec- 
tion in  Luna* precinct,  Klickitat  county,  at  a  general  election 
there  held  on  the  8th  day  of  November,  1892.  The  par- 
ticular malfeasance  alleged  in  the  indictments  was  that  the 
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defendants  unlawfully  and  willfully  neglected  to  endorse 
the  initials  of  their  respective  names  upon  divers  and 
numerous  official  ballots  which  they  delivered  to  electors 
who  voted  at  said  election,  contrary  to  the  provisions  of 
§  384,  Gen.  Stat.  In  each  case  a  demurrer  was  interposed 
to  the  indictment  on  the  ground  of  failure  to  state  facts 
sufficient  to  constitute  a  crime.  The  court  sustained  the 
demurrers  and  dismissed  the  actions,  whereupon  the  state, 
by  the  prosecuting  attorney  of  said  county,  appealed. 
Neither  of  the  defendants  entered  an  appearance  in  this 
court.  When  the  causes  were  called  for  trial,  the  learned 
assistant  attorney  general,  who  appeared  on  behalf  of  the 
state,  conceding  that  the  demurrers  were  properly  sus- 
tained, declined  to  prosecute  the  appeals. 

This  leaves  nothing  for  this  court  to  do  but  to  affirm  the 
judgment  of  the  court  below,  which  is  accordingly  done. 

Dunbar,  C.  J.,  and  Hoyt,  Stiles  and  Scott,  JJ., 
concur. 


[No.  «$0.    Decided  October  20, 1893.] 

Town  of  Medical  Lake,  Respondent,  v.  Elijah  L.  Smith, 

Appellant. 

MUNICIPAL  CORPORATIONS  — VOID  INCORPORATION  —  EFFECT  OF  RE- 
INCORPORATION —  VOID  STREET  ASSES8M  ENTS  —  ESTOPPEL . 

A  street  assessment  levied  by  a  town  which  was  illegally  incor- 
porated under  the  act  of  February  2, 1888,  cannot  be  validated  by 
the  re-incorporation  of  such  town  under  the  authority  of  the  act  of 
March  27, 1890  (Laws,  p.  138,  §4). 

Although  a  person  receiving  the  benefit  of  a  street  improvement, 
authorized  by  an  attempted  but  illegal  incorporation  of  a  town,  may 
be  estopped  by  his  acts  from  denying  his  liability  as  against  those 
who  actually  did  the  work,  the  town  cannot,  by  subsequent  re- 
ncorporation,  take  advantage  of  such  estoppel. 
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Appeal  from  Superior  Court,  Spokane  County. 

Prather  &  Danson,  for  appellant. 

Jones,  Belt  cfe  Quinn,  for  respondent: 

It  is  a  fundamental  principle  and  elementary  doctrine 
of  equity,  that  an  abutting  lot  owner  cannot  even  encour- 
age the  improvement  of  a  street  by  which  his  property  is 
benefited,  and  then  be  heard  to  question  the  legality  of 
the  assessment  made  to  pay  the  expense  of  such  improve- 
ment And  much  less  will  he  be  allowed  to  object  when 
he  has  expressly  asked,  by  petition  or  otherwise,  that  the 
improvement  be  made  and  the  expense  incurred.  That  he 
is  estopped  under  such  circumstances,  we  cite:  Cooley,  Tax- 
ation (2d  ed.),  p.  819;  State,  ex  rel.  City  of  Columbus,  v. 
Mitchell,  31  Ohio  St.  592;  Kellogg  v.  Ely,  15  Ohio  St.  64; 
Patterson  v.  Bawmer,  43  Iowa,  482;  Barker  v.  Omaha,  20 
N.  W.  Rep.  382;  Cross  v.  City  of  Kansas,  1  S.  W.  Rap.  749; 
Herman,  Estoppel  (1st  ed.),  §  544;  Hawthorne  v.  City  of 
East  Portland,  10  Pac.  Rep.  349;  Ricketts  v.  Spraker,  77 
Ind.  382. 

The  opinion  of  the  court  was  delivered  by 

Hoyt,  J. — But  two  questions  are  presented  by  the 
record  in  this  case  which  it  is  necessary  for  us  to  decide. 
First,  was  there  such  an  assessment  by  the  respondent  for 
the  purposes  of  grading  the  street  described  in  the  com- 
plaint as  would  warrant  the  enforcement  of  a  lien  therefor 
against  the  property  of  the  appellant;  and,  second,  were  the 
acts  of  the  defendant  sqch  as  to  estop  him  from  denying 
his  liability  on  account  of  such  improvement,  and  if  they 
were,  was  the  respondent  in  a  condition  to  avail  itself  of 
such  estoppel? 

As  to  the  first  question  above  suggested,  it  is  not  con- 
tended on  the  part  of  the  respondent  that  there  was,  even 
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in  substance,  an  assessment  for  the  purposes  set  out  in  the 
complaint,  unless  the  acts  done  by  the  attempted  incorpo- 
ration were  validated  by  force  of  the  re-incorporation  under 
the  law  of  March  27,  1890  (Laws,  p.  133,  §4).  The 
court  below  held  that  such  was  the  effect  of  the  act  of  re- 
incorporation, but  in  so  doing  we  think  it  committed  error. 
We  are  unable  to  find  any  authority  in  said  act  for  holding 
that  any  of  the  attempted  incorporations  under  the  act  of 
February  2,  1888  (Laws,  p.  221),  would  by  the  simple  act 
of  re-incorporation  validate  all  of  the  acts  of  such  attempted 
incorporations.  It  follows  that  there  was  no  such  assess- 
ment as  would  be  a  foundation  for  the  action  described  in 
the  complaint. 

As  to  the  second  proposition,  it  is  not  necsssary  for  us 
to  decide  as  to  the  first  branch  thereof,  for  the  reason  that 
we  are  of  the  opinion  that  even  if  such  estoppel  exists  as 
against  the  appellant,  the  respondent  is  not  in  a  condition 
to  take  advantage  thereof.  It  did  not  by  itself  do  the 
work  for  which  the  lien  is  claimed.  All  of  its  rights  in 
the  action  therefor  grow  out  of  the  attempted  assessment, 
which,  as  we  have  seen,  was  of  no  effect.  If  the  acts  of 
the  appellant  were  such  as  to  estop  him  from  denying  his 
liability  on  account  of  the  improvement,  such  estoppel 
could  only  have  force  as  between  him  and  those  who  actu- 
ally did  the  work,  and,  as  they  are  not  before  the  court, 
we  cannot  decide  as  to  their  rights.  There  was  no  assess- 
ment which  bound  the  property  of  the  defendant,  nor  any 
estoppel  as  against  him  which  could  have  force  in  favor  of 
the  respondent. 

The  action  of  the  court  in  holding  to  the  contrary,  and 
entering  judgment  in  favor  of  respondent,  must  be  re- 
versed, and  the  cause  remanded  with  instructions  to  dis- 
miss the  action. 

Dunbar,  C.  J.,  and  Stiles,  Anders  and  Scott,  JJ., 
concur. 
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[  No.  1043.    Decided  October  20, 1893.] 

F.  Burden,  Respondent,  v.  J.  F.  Cropp,  Appellant. 

APPEAL  — SUFFICIENCY  OF  EVIDENCE. 

The  verdict  of  a  jury  will  not  be  disturbed  where  there  is  suffi- 
cient evidence  to  establish  ail  the  facts  necessary  to  sustain  the 
issue  made  by  the  successful  party,  although  the  court  may  be  of 
the  opinion  that  evidence  upon  the  other  side  is  of  greater  weight. 

Appeal  from.  Superior  Court,  Walla  Walla  County. 

J.  O.  Boss,  H.  S.  Blcmdford,  and  T.  P-  Cose,  for  appel- 
lant. 

Thomas  db  Dovdl,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Hott,  J. — The  only  question  presented  by  the  record 
in  this  case  is  that  of  the  sufficiency  of  the  evidence  to  sus- 
tain the  verdict  of  the  jury,  and  as  we  think  that  the  testi- 
mony of  the  plaintiff's  witnesses,  if  believed  by  the  jury, 
was  sufficient  to  establish  the  cause  of  action  set  out  in  the 
complaint,  it  follows  by  well  established  principles  that  the 
verdict  must  be  sustained,  even  although  the  testimony 
offered  in  opposition  thereto  is  more  satisfactory  to  our 
minds.  It  is  not  enough  to  authorize  us  to  disturb  the 
verdict  of  a  jury,  that  we  should  be  of  the  opinion  that  the 
evidence  upon  the  other  side  was  entitled  to  a  greater 
weight  than  that  upon  which  the  verdict  seems  to  have 
been  founded.  It  is  enough  if  there  was  any  evidence 
which,  if  uncontradicted,  would  be  sufficient  to  establish 
all  the  facts  necessary  to  sustain  the  complaint  of  the  suc- 
cessful party.  It  was  strongly  insisted  upon  the  argument 
that  since  it  was  conceded  that  the  plaintiff  commenced 
work  for  the  defendant  at  the  price  of  thirty  dollars  per 
month,  and  labored  continuously  after  such  commencement 
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until  the  end  of  the  time  for  which  he  seeks  compensation, 
that  it  must  be  presumed  that  during  all  such  time  he  was 
at  work  for  the  thirty  dollars  per  month.  The  proposition 
thus  contended  for  would  doubtless  be  true  in  the  absence 
of  proof  of  the  termination  of  the  contract  for  the  thirty 
dollars  a  month*  and  the  substitution  therefor  of  a  new 
contract,  but  in  the  case  at  bar  we  think  the  testimony  of 
plaintiff  was  sufficient  to  show  such  termination  of  the  orig- 
inal contract,  and  the  continuance  of  the  service  under  a 
new  one,  and  though  some  of  the  testimony  of  the  plaintiff 
may  seem  to  us  to  be  inconsistent  and  unsatisfactory,  yet 
the  question  of  what  was  proven  thereby  was  one  properly 
submitted  to  the  jury,  and  they  having  come  to  a  conclu- 
sion thereon,  it  is  final  and  concludes  this  court. 

The  judgment  appealed  from  must  be  affirmed. 

Dunbar,  C.  J.,  and  Anders,  Stiles  and  Scott,  JJ., 
concur. 


[  No.  1078.    Decided  October  20, 1893.]  

7    199| 

Pauline  J.  Davis,  Appellant,  \.  E.  H.  Hinchcliffe  and     e28  143l 
The  Aultman-Taylor  Company,  Bespondervts. 

ENJOINING  FORECLOSURE  SALE — EVIDENCE  IN   EQUITY  CASES  — 
IRRELEVANCY. 

In  an  action  to  restrain  the  foreclosure  sale  of  mortgaged  person- 
alty, the  owner  claimiug  the  mortgage  debt  to  have  been  discharged 
in  consideration  of  a  conveyance  of  land  to  the  mortgagee,  evidence 
showing  the  value  of  the  land  and  the  price  for  which  it  had  been 
subsequently  sold  by  the  mortgagee  is  irrelevant. 

Although  in  equity  cases  the  decision  will  be  based  upon  the  evi- 
dence introduced  without  objection,  regardless  of  the  pleadings,  yet 
it  is  the  duty  of  the  court  to  exclude  testimony  which  is  wholly  ir- 
relevant to  the  pleadings,  when  objection  is  made. 
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Appeal  from  Superior  Court,  Spokane  County. 

Jones,  Belt  A  Quinn,  for  appellant. 
Kinnaird  &  Happy,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Stiles,  J. — The  husband  of  appellant  had  executed  a 
chattel  mortgage  upon  the  machine  in  question  to  the  Ault- 
man-Taylor  Company  in  1888,  when  it  was  located  at  his 
place  of  residence  in  Rice  county,  Minnesota;  and  at  -u 
later  date,  in  order  to  obtain  consent  of  the  mortgagee  to 
its  removal  to  this  state,  he  and  appellant  gave  additional 
security  for  the  debt  covered  by  the  chattel  mortgage,  in 
the  shape  of  a  second  mortgage  on  a  farm  in  Minnesota. 
While  the  first  mortgage  on  the  farm  was  being  foreclosed 
in  April,  1889,  an  agent  of  the  mortgagee  called  upon  Davis 
in  this  state,  and  made  an  arrangement  whereby  the  legal 
title  to  the  farm  was  conveyed  to  the  mortgagee,  in  form, 
but  subject  to  a  memorandum  contract  from  which  the  act- 
ual arrangement  appears  to  have  been  that  the  mortgagee 
should  make  all  reasonable  effort  for  the  period  of  six 
months  to  sell  the  equity  in  the  land  for  enough  to  pay  off 
the  chattel  mortgage  indebtedness  upon  which  the  notes 
and  chattel  mortgage  were  to  be  surrendered;  but  upon 
failure  to  so  sell,  the  chattel  mortgage  was  to  remain  in 
full  force. 

Appellant  brought  this  action,  alleging  that  the  convey- 
ance of  the  land  in  which  she  joined  was  intended  to  be, 
and  was  represented  to  her  to  be,  in  satisfaction  of  the 
chattel  mortgage  debt;  and  that  she  had  thereafter  become 
the  owner  of  the  machine  by  purchase  from  her  husband 
for  a  valuable  consideration.  Respondent  Hinchcliffe  was 
the  sheriff  of  Spokane  county,  in  whose  hands  the  chattel 
mortgage  was  placed  for  foreclosure  by  notice,  and  this 
suit  was  brought  to  restrain  a  proposed  sale. 
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The  evidence  showed  that  the  deed  and  accompanying 
contract  were  forwarded  to  the  Aultraan-Taylor  Company, 
at  Mansfield,  Ohio,  the  home  of  the  corporation.  The 
deed  was  delivered  in  Spokane  county,  April  11,  1889, 
and  it  was  claimed  for  the  respondent  company  that  the 
whole  transaction  was  repudiated  by  it  as  soon  as  it  became 
aware  of  its  terms,  it  being  at  liberty  to  do  so  because  its 
agent  had  no  authority  to  enter  into  any  such  engagement 
or  do  anything  but  collect  money.  May  11,  1889,  another 
agent,  having  general  powers,  induced  Davis  to  endorse  a 
cancellation  upon  the  special  contract,  but  retained  the  con- 
tract in  his  possession,  and  caused  the  deed  which  he  claimed 
to  have  offered  to  return,  to  be  recorded  in  Rice  county, 
Minnesota,  in  June  following.  Subsequently  the  land  was 
bought  in  by  the  Aultman-Taylor  Company  at  the  fore- 
closure sale  under  the  first  mortgage,  and  a  re-sale  was 
made  of  it  to  third  parties.  Whether  the  deed  of  Davis 
and  wife,  which  was  on  record,  assisted  in  the  final  disposi- 
tion of  the  full  title  is  not  clear,  and  is  not  material.  Ap- 
pellant maintains,  upon  the  case  presented,  that  she  should 
have  had  judgment  under  the  rule  that  a  purchaser  of  the 
equity  in  mortgaged  land  who  takes  subject  to  the  mort- 
gage cannot  recover  against  the  mortgagors  the  debt  for 
which  the  land  was  pledged.  National  Investment  Co.  v. 
Nordin,  50  Minn.  336  (52  N.  W.  Rep.  899);  Dickason  v. 
Williams,  129  Mass.  182;  Tice  v.  Annin,  2  Johns.  Ch.  127. 

But,  whether  we  concede  the  special  contract  to  have 
been  set  aside  or  not,  it  remains  that  the  title  was  not,  in 
this  case,  conveyed  subject  to  any  mortgage,  either  first  or 
second.  The  deed  contained  nothing  upon  the  subject,  and 
if  the  recording  of  the  deed  after  Davis  had  written  his 
cancellation  of  the  special  contract,  were  to  be  taken  as 
sufficient  to  keep  the  arrangement  in  force,  the  terms  of 
the  latter  instrument  were  not  such  as  to  sustain  the  ap- 
pellant's claim  that  the  chattel  mortgage  was  to  be  forth- 


202  DAVIS  v.  HINCHCLIFFE. 

Opinion  of  the  Court — Stiles,  J.  [7  Wash. 

with  canceled.  Under  proper  pleadings,  it  may  be  that 
she  would  be  entitled  to  have  the  company  account  for  the 
proceeds  of  the  land,  or  its  just  value,  before  her  property, 
could  be  sold;  but  her  action  was  hot  brought  to  accom- 
plish any  such  purpose,  and  although  it  was  of  an  equitable 
nature,  the  court  below  did  not  err  in  rejecting  testimony 
which  was  irrelevant  to  the  issues  on  trial.  In  equity  cases, 
if  evidence  is  introduced  without  objection  which  would 
entitle  a  party  to  relief,  the  decision  will  be  based  upon  it, 
without  regard  to  the  pleadings  which  are  treated  as 
amended.  But  in  equity  cases,  no  less  than  in  actions  at 
law,  it  is  the  duty  of  the  court  to  exclude  testimony  which 
is  wholly  irrelevant  to  the  pleadings,  when  objection  is 
made.  Thus  the  action  complained  of,  viz.,  that  the  court 
rejected  offers  to  show  the  value  of  the  land,  and  the  sum 
for  which  it  was  sold,  was  not  error,  because  under  the 
pleadings  no  question  involving  those  matters  could  arise. 
If  the  land  had  been  conveyed  in  consideration  of  a  prom- 
ised discharge  of  the  chattel  mortgage  it  would  have  made 
no  difference  to  the  appellant  what  the  land  was  worth  or 
what  it  sold  for.  To  have  made  those  questions  relevant, 
the  complaint  must  have  been  amended  so  as  to  completely 
alter  the  theory  of  the  case. 

Judgment  affirmed. 

Dunbar,  C.  J.,  and   Anders,  Scott   and   Hoyt,  JJ., 
concur. 
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John  Bell,  Appellant,  v.  Belle  Waudby  et  al. ,  Be-      ^  ^* 
spondents.  '  |  35J  ew 

RENDITION  OF  VOID  JUDGMENT  ON  APPEAL  — MODIFICATION. 

A  judgment  in  the  supreme  court  for  costs  against  defendants 
who  have  not  been  served  nor  appeared  in  the  action  is  absolutely 
void,  and  may  be  properly  attacked  by  a  proceeding  in  said  court 
to  have  the  judgment  modified. 

Appeal  from  Superior  Court,  Whitman  County. 

Opinion  on  motion  to  modify  judgment. 

JF.  M.  EUxwortK  and  Matthew  B.  Kelly,  for  appellant. 
F.  II.  Brown,  and  Chadwick  cfe  Fullerton,  for  respond 
ents. 

The  opinion  of  the  court  was  delivered  by 

Hoyt,  J. —  By  this  proceeding  petitioners  sought  to 
have  modified  the  judgment  heretofore  entered  in  the  cause. 
In  the  original  opinion  (4  Wash.  743,  31  Pac.  Rep.  18), 
the  court  directed  that  the  plaintiff  should  recover  the 
costs  of  both  courts,  and  as  it  prima  facie  appeared  from 
the  record  that  the  defendants,  including  the  petitioners, 
had  appeared  in  the  action,  the  judgment  for  costs,  in  ac- 
cordance with  said  opinion  went  against  all  of  such  de- 
fendants. In  the  petition  filed  herein  it  is  alleged  that 
none  of  these  petitioners  were  served  with  process  in  said 
action,  and  that  none  of  them  had  ever  appeared  in  said 
action  in  person  or  authorized  any  attorney  to  appear  for 
them.  The  allegations  of  the  petition,  and  the  mode  of  its 
verification,  are  not  as  satisfactory  as  they  might  be,  but 
in  the  absence  of  any  denial  on  the  part  of  the  plaintiff, 
who  appeared  in  answer  to  such  petition,  and  in  view  of 
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the  fact  that  a  careful  examination  of  the  record  in  the 
light  of  the  allegations  of  the  petition  tends  strongly  to 
confirm  such  allegations,  we  think  it  is  made  sufficiently 
to  appear  that,  in  fact,  such  petitioners  were  never  served 
with  process,  and  never  appeared  in  any  way  in  said  action. 
Such  facts  being  established,  it  is  evident  that  the  judg- 
ment, so  far  as  it  is  purported  to  be  against  them,  was 
absolutely  void,  and  could  be  attacked  by  them  in  any 
proper  manner,  and  in  our  opinion  this  proceeding  was  one 
of  the  ways  in  which  it  could  be  thus  attacked. 

It  was  suggested  at  the  argument  on  the  part  of  the 
plaintiff  that  the  attack  should  be  made  in  the  superior 
court,  but  as  the  judgment  was  entered  here,  and  the  rec- 
ord remitted  to  the  superior  court  only  for  the  purpose  of 
having  such  judgment  carried  into  effect,  we  think  that 
this  is  the  court  which  must  modify  such  judgment,  if  it  is 
to  be  modified. 

It  follows  that  the  remittitur  heretofore  sent  down  must 
be  recalled,  and  the  judgment  heretofore  entered  so  modi- 
fied as  not  to  be  in  form  against  the  petitioners  herein,  and 
the  cause  then  again  remanded  to  the  superior  court  as 
before. 

Dunbar,  C.  J.,  and  Stiles,  Scott  and  Anders,  JJ., 
concur. 
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[No.  907.    Decided  October  24, 1898.] 

Pacific   Cadeau  and  Rosette   Cadeau,  Appellants,  v. 
R.  C.  A.  and  Chloris  Elliott,  Respondents. 

BOUNDARIES  —  CONFLICT  BETWEEN  FIELD  NOTES  AND  MONUMENTS. 

The  true  corners  for  a  donation  claim  are  where  the  United 
States  surveyor  established  them,  notwithstanding  their  location 
may  not  be  such  as  designated  in  the  plat  or  field  notes;  bat  proof 
of  such  actual  establishment  at  places  other  than  indicated  by  the 
field  notes  must  be  clear  and  convincing. 

Appeal  from  Superior  Court,  WahJciahum  County. 

J.  Bruce  Polwarth,  and  John  H.  Smith,  for  appellants. 
Thomas  N.  Strong,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Dunbar,  C.  J. — This  was  an  action  brought  by  plaintiffs 
to  establish  a  boundary  line  between  the  north  and  south 
halves  of  the  Laban  Stillwell  donation  claim,  in  Wahkia- 
kum county,  owned  by  plaintiffs  and  defendants,  respect- 
ively. There  are  really  no  questions  of  law  to  be  decided 
in  this  case,  for  the  proposition  contended  for  by  appellants, 
viz.,  that  the  true  corner  is  where  the  United  States 
surveyor  established  it,  notwithstanding  its  location  may 
not  be  such  as  designated  in  the  plat  or  field  notes,  is  ele- 
mentary, and  in  fact  is  conceded  by  the  respondents;  and 
it  is  also  undoubtedly  true  that  though  neither  course,  dis- 
tance or  computed  contents  agree  with  the  monument,  yet 
the  monument  must  prevail.  But  this  presumes  the  fact 
that  the  monument,  or  actually  established  corner,  is  defi- 
nitely ascertained.  If  any  credit  at  all  is  to  be  given  the 
plats  and  field  notes,  the  presumption  must  attach  that  the 
corners  have  been  established  at  the  places  indicated  by 
such  field  notes;  so  that  the  burden  is  upon  him  who  dis- 
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putes  their  correctness.  But  where,  as  in  this  case,  the 
establishment  of  the  corner  as  claimed  by  the  appellants 
does  not  accord  with  the  field  notes  of  the  goverment  sur- 
veyor, and  does  not  accord  with  the  section  lines  in  adjoin- 
ing sections,  and  will  establish  the  claim  in  an  irregular 
shape,  the  proof  of  such  actual  establishment  must  be  clear 
and  convincing.  * 

We  have  examined  all  the  testimony  in  the  case,  includ- 
ing the  report  of  the  commissioner,  and  the  testimony  of 
appellants'. witnesses  submitted  in  court  after  the  filing  of 
the  report,  and  from  such  testimony  are  unable  to  con- 
clude that  appellants  have  established  the  fact  that  the 
stake  which  they  claim  to  be  a  monument  was  a  monument 
made  by  the  government  surveyor,  and  under  all  the  cir- 
cumstances as  shown  by  the  testimony  we  are  inclined  to 
adopt  the  view  of  the  commissioner,  that  the  crab  apple 
stake  which  was  testified  to  was  placed  there  and  the  bear- 
ing or  witness  trees  were  marked  by  some  subsequent  sur- 
veyor. Consequently  we  will  not  disturb  the  judgment  of 
the  court  below  on  questions  of  fact. 

We  think,  however,  that  this  case  falls  plainly  under  the 
provisions  of  title  9,  chap.  8,  Code  Proc,  and  that  an 
equitable  apportionment  of  the  costs  in  this  case  would 
have  been  an  equal  division,  and  as  the  proposition  is  now 
before  us  for  adjustment,  the  judgment  of  this  court  will 
be  that  the  judgment  of  the  lower  court  will  be  modified 
to  the  extent  of  taxing  the  costs  equally  between  the  ap- 
pellants and  the  respondents,  and  as  so  modified  it  will  be 
affirmed.     The  respondents  will  recover  costs  in  this  court. 

Anders,  Stiles,  Hoyt  and  Scott,  JJ.,  concur. 
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[No.  936.    Decided  October  24, 1803.] 

Nels  Nelson  Holm,   Appellant,  v.  W.  C.  Prater,  Re- 
spondent 

SALE  OF  SCHOOL  LANDS  —  OCCUPANT'S  IMPROVEMENTS  —  APPRAISE- 
MENT. 

An  occupant  of  school  lands,  whose  improvements  have  been 
appraised  by  the  county  commissioners  and  the  land  and  improve- 
ments offered  for  sale  under  the  terms  of  the  act  providing  for  the 
sale  and  leasing  of  school  lands  (Laws,  1889-90,  p.  488),  is  not  en- 
titled to  have  a  new  appraisement  of  such  improvements  as  of  the 
date  of  the  sale,  but  must  abide  by  the  appraisement  theretofore 
made. 

Appeal  from  Superior  Court,  Kittitas  County. 

Ralph  Kcmffman,  for  appellant. 

H.  J.  Snively,  and  Daniel  Qaby,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Hoyt,  J. — Only  one  question  is  presented  by  this  ap- 
peal which  it  is  necessary  for  us  to  decide:  Is  an  occupant 
of  school  lands,  which  have  been  regularly  appraised  by 
the  board  of  county  commissioners  within  two  years  from 
the  date  of  the  sale  thereof,  by  virtue  of  the  provisions  of 
an  act  entitled  "An  act  to  provide  for  the  sale  and  leasing 
of  school  lands,  and  declaring  an  emergency,"  approved 
March  28,  1890  (Laws,  p.  438),  whose  improvements 
situated  on  said  land  were,  at  the  time  of  such  appraise- 
ment, also  duly  appraised  by  said  lioard  of  county  com- 
missioners, entitled  to  have  a  new  appraisement  of  such 
improvements  as  of  the  date  of  such  sale  ? 

Appellant  contends  that  by  virtue  of  the  express  pro- 
visions of  §7  of  said  act  (Laws,  1889-90,  p.  440),  he  is 
entitled  to  have  the  value  of  his  improvements  appraised 
as  of  the  date  of  the  sale,  and  that  no  prior  appraisement 
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could  affect  his  rights.     The  language  of  said  §7,  upon 
which  he  relies,  is  as  follows: 

"Provided  further,  If  the  purchaser  be  not  the  owner 
of  the  improvements,  he  shall  pay  to  the  said  owner,  in 
cash,  the  appraised  value  thereof  at  the  time  of  sale,  within 
thirty  days  from  the  day  of  sale/' 

And  if  this  provision  was  to  be  construed,  alone  without 
reference  to  the  evident  intent  of  the  legislature  as  em- 
bodied in  the  whole  act,  there  would  be  much  force  in  the 
contention  of  the  appellant.  But  when  we  construe  the 
whole  act  together  we  think  it  is  evident  therefrom  that  it 
was  the  intent  of  the  legislature  that  the  board  of  county 
commissioners  should,  at  the  time  when,  under  the  law, 
they  are  required  to  appraise  the  value  of  the  land,  also 
appraise  the  value  of  the  improvements,  and  that  such  ap- 
praised value  should  remain  in  force  and  constitute  the 
appraised  value  of  such  improvements  at  the  time  of  the 
sale,  within  the  meaning  of  the  provision  above  quoted,  so 
long  as  the  appraisement  of  the  value  of  the  land  remains 
in  force  as  a  foundation  for  a  sale  under  said  act.  And  it 
seems  clear  from  the  provisions  of  §3  (Laws,  1889-90,  p. 
438),  that  an  appraisement  once  made  shall  form  the  basis 
of  any  sale  made  within  five  years  thereafter. 

This  construction  not  only  seems  to  us  to  be  warranted 
by  the  terms  of  the  act  taken  as  a  whole,  but  any  other 
construction  would  so  embarrass  the  action  of  the  commis- 
sioners in  making  such  sales,  and  place  the  bidding  thereat 
on  such  an  uncertain  basis  as  to  very  much  interfere  with 
the  efficiency  of  the  act.  If  the  owner  of  the  improve- 
ments is  entitled  to  have  them  appraised  as  of  the  date  of 
the  sale,  the  details  as  to  such  appraisal  could  in  no  proper 
manner  become  known  to  the  bidders  at  such  sale,  and 
they  would,  therefore,  if  they  made  any  bids  at  all,  have 
to  make  them  in  the  dark  as  to  the  amount  which  they 
might  have  to  pay  for  the   improvements   on  the  lands 
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struck  off  to  them.  The  evident  intent  of  the  legislature 
in  the  enactment  of  said  law  was  not  to  provide  a  means 
by  which  those  making  improvements  after  the  date  thereof 
should  be  compensated  therefor,  so  much  as  it  was  to  pro- 
tect those  who,  during  our  territorial  period,  and  up  to  the 
date  of  the  passage  of  said  act,  had,  in  good  faith,  made 
improvements. 

Under  our  construction  as  above  stated,  the  commission- 
ers should,  as  a  part  of  the  report  of  their  appraisal  of  the 
land,  include  also  a  report  of  their  appraisement  of  the  im- 
provements thereon,  and  if  this  is  done,  and  the  details  re- 
quired by  said  act  carried  out,  all  persons  interested  and 
the  public  generally  will  have  full  opportunity  to  acquaint 
themselves  with  all  the  facts  necessary  to  an  intelligent 
competition  among  the  bidders  at  the  sale  of  the  land.  The 
protection  of  the  improvers  at  all  was  probably  a  pure  act 
of  grace  on  the  part  of  the  legislature,  and  if  any  occupiers 
of  school  lands  have,  since  the  date  of  said  act,  made  im- 
provements thereon  they  must  be  deemed  to  have  done  so 
in  the  light  of  the  law  upon  the  subject,  and  at  their  peril 
as  to  any  compensation  being  awarded  them  therefor  by 
the  law  making  power. 

It  follows  from  what  we  have  said  that  the  appellant 
was  not  entitled  to  have  any  further  appraisement  of  his 
improvements  than  that  which  had  already  been  made,  and 
as  this  contention  was  the  only  one  upon  which  he  relied 
for  a  reversal  of  the  judgment  appealed  from,  it  must  be 
affirmed. 

Dunbar,  C.  J.,  and  Stiles,  Scott  and  Anders,  JJ., 
concur. 

14—7  WASH. 
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[No.  961.    Decided  October  25, 1893.] 

George  D.  Barnard  &  Co.,  Appellant,  v.  The  County 
of  Wahkiakum,  Respondent. 

WEIGHTS  AND   MEASURES  — PURCHASE   BY   AUDITOR  — LIABILITY  OF 

COUNTY. 

Under  §3136,  Gen.  Stat.,  authorizing  each  county  auditor  to  pro- 
cure a  full  set  of  weights  and  measures  for  his  county,  at  the  ex- 
pense of  the  county,  when  such  weights  and  measures  have  not 
already  been  provided,  the  county  is  liable  for  a  purchase  of  such 
weights  and  measures  by  the  auditor,  although  the  county  commis- 
sioners may  not  have  authorized,  nor  subsequently  ratified,  the  pur- 
chase. 

Appeal  from  Superior  Court,  Wahkiakum  County. 

Reynolds  &  Stewart,  for  appellant. 

J.  Bruce  Polwarth,  and  John  II  Smith,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Stiles,  J.  —  The  only  point  for  decision  in  this  case  is 
as  to  what  effect  is  to  be  given  to  Gen.  Stat. ,  §  3136,  which 
requires  the  county  auditor  to  procure  a  full  set  of  weights 
and  measures  for  his  county,  at  the  expense  of  the  county, 
when  such  weights  and  measures  have  not  already  been 
provided.  The  auditor  of  Wahkiakum  county,  it  is  alleged 
in  the  complaint,  procured  a  set  of  weights  and  measures 
from  appellant,  of  the  value  of  §311.65,  the  county  at  the 
time  of  the  auditor's  order  not  being  provided  with  such 
instruments.  The  commissioners  refused  to  allow,  the  ap- 
pellant's claim,  and  hence  this  suit  The  court  below  held 
a  general  demurrer  well  taken  on  the  ground  that  it  was 
not  alleged  that  the  commissioners  had  authorized  the  pur- 
chase, or  subsequently  ratified  it. 

The  argument  of  the  respondent  is,  that  the  general 
scheme  of  county  government  which  prevails  in  this  state 
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contemplates  that  the  board  of  commissioners  shall  be  the 
business  and  financial  agent  of  each  county,  and  that  to 
uphold  the  auditor  in  any  independent  action  of  this  kind 
would  be  to  trench  unlawfully  upon  the  general  plan  and 
spirit  of  the  statutes.  But  we  think  that  inasmuch  as  the 
legislature  is  the  author  of  the  general  plan,  its  unmistak- 
able intention  to  make  an  exception  in  the  case  of  the  pur- 
chase of  weights  and  measures  must  be  respected. 

The  judgment  is  therefore  reversed,  and  the  cause  re- 
manded with  directions  to  the  superior  court  to  overrule 
the  demurrer. 

Dunbar,  C.  J.,  and  Hoyt,  Scott  and  Anders,  JJ., 
concur. 


[No.  919.    Decided  October  31,  1898.] 

James  B.  Haynes,  Appellant,   v.   Tacoma,   Olympia  & 
Gray's  Harbor  Railroad  Company,  Respondent. 

ATTORNEY  AND   CLIENT—  UNAUTHORIZED    ACTS  —  PROOF   OF    RATI- 
FICATION. 

An  attorney  employed  by  a  railroad  company  merely  to  repre- 
sent it  in  a  condemnation  proceeding  for  right-of-way  across 
certain  land,  has  no  authority  to  bind  the  railroad  by  an  agreement 
for  the  payment  of  damages  to  a  person  not  a  party  to  the  suit,  on 
account  of  interference  with  a  logging  road  operated  by  him  across 
each  proposed  right-of-way. 

The  ratification  of  an  unauthorized  contract  by  an  agent  of  a 
railroad  company  to  pay  $50  per  day  damages  for  hindering  the  use 
of  a  certain  logging  road  by  the  construction  of  the  railroad's  right- 
of-way  across  same  cannot  be  shown  by  proof  that  the  contractors 
for  the  railroad  raised  the  tracks  of  the  logging  road  and  put  in  a 
crossing,  in  the  absence  of  any  showing  that  the  work  was  done  in 
pursuance  of  such  agreement  and  with  knowledge  thereof  by  the 
party  and  its  agents  sought  to  be  charged. 
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Appeal  from  Superior  Court,  Chehalis  County. 

M.  J.  Cochran,  and  D.  Allen,  for  appellant. 

Ashton  &  Chapman,  and  A.  K  Griffith*,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Stiles,  J. — Plaintiff  sued  upon  an  alleged  express  con- 
tract whereby  defendant  agreed  to  pay  him  fifty  dollars 
per  day  for  every  day  during  which  he  should  be  hindered 
in  the  use  of  a  certain  logging  railroad  which  the  defendant 
sought  to  cross  with  its  track,  and  the  trial  of  the  same 
resulted  in  a  non-suit,  from  which  he  appeals. 

The  only  error  assigned  is  the  granting  of  the  non-suit. 
The  appellant  maintains  that  he  produced  some  evidence 
tending  to  show  a  contract  made  by  agents  of  the  respond- 
ent with  one  Weatherwax  for  his  benefit,  and  that  if  he 
failed  in  showing  the  agency  of  the  persons  who  repre- 
sented the  respondent,  then  there  was  some  evidence  of  a 
ratification  of  their  acts  by  respondent.  It  might,  per- 
haps, be  sufficient  to  say  that  the  suit  was  not  brought 
upon  the  theory  of  a  contract  made  by  a  third  party  for 
appellant's  benefit,  but  of  an  express  contract  with  appel- 
lant himself.  But  we  shall  go  a  little  farther  into  the 
merits  of  the  case.  The  trial  developed  that  the  suit  was 
based  upon  the  following  state  of  facts:  One  Hoffelt  was 
the  owner  of  certain  lands  over  which  the  respondent 
sought  to  construct  its  railroad;  and  one  J.  M.  Weather- 
wax  held  a  lease  of  the  land.  One  Goodell  was  the  right- 
of-way  agent  of  the  respondent,  with  authority  to  negotiate 
for  rights-of-way,  subject  to  the  approval  of  superior  offi- 
cers of  respondent.  His  negotiations  for  a  right-of-way 
over  the  land  in  question  failed,  and  the  law  officers  of  the 
respondent  instituted  a  condemnation  suit  in  the  superior 
court  of  the  county,  to  which  Weatherwax  was  a  party. 
Mr.  Griffiths,  an  attorney-at-law,  residing  in  the  county, 
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was  the  local  attorney  for  respondent  in  the  prosecution  of 
the  condemnation  suit,  and  tried  the  case  in  its  behalf. 
Weatherwax  was  represented  by  his  attorneys,  and  his 
principal  claim  for  an  allowance  of  damages  appears  to 
have  been  not  so  much  his  leasehold  as  the  protection  of  a 
logging  railroad  which  he  had  built  across  the  proposed 
line  of  respondent's  road.  This  logging  road  was  in  the 
qualified  possession  of  appellant  under  an  employment  by 
Weatherwax,  whereby  he  was  to  log  the  timber  off  certain 
lands  and,  by  means  of  the  railroad,  deposit  them  in  a 
certain  slough,  for  the  price  of  four  dollars  per  thousand 
feet  of  the  logs. 

While  the  condemnation  case  was  in  process  of  trial, 
Weatherwax  made  it  known  to  his  attorney  and  the  attor- 
ney for  respondent,  that  all  that  he  desired  was  to  have  the 
logging  road  put  in  good  order  for  continued  use  by  means 
of  a  proper  crossing  at  respondent's  track,  and  compensa- 
tion for  appellant  during  such  time  as  he  should  be  de- 
prived of  the  use  of  the  road;  and  this  disposition  of  the 
case  as  against  Weatherwax  was  agreed  to,  the  sum  of  fifty 
dollars  per  day  being  named  as  the  compensation  for  the 
temporary  stoppage  of  appellant's  use  of  the  logging  road. 
Upon  that  understanding  the  case  proceeded,  and  termi- 
nated in  a  decree  of  appropriation,  in  which  the  sights  of 
Weatherwax  were  included,  but  in  which  no  mention  was 
made  of  any  of  the  matters  said  to  have  been  stipulated 
with  reference  to  the  logging  road.  Not  having  been  in- 
cluded in  the  decree,  or  made  of  record  as  required  by 
Code  Proc,  §  95,  the  respondent  could  not  be  bound  by 
the  stipulation. 

But  the  appellant  maintains  that,  as  he  was  not  a  party 
to  the  condemnation  suit,  and  as  the  only  benefit  to  be  de- 
rived from  the  arrangement  made  in  the  court  house  was 
to  inure  to  him,  there  was  an  independent  contract  upon 
which  he  could  sue;  and  to  reinforce  his  position  he  shows 
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that  during  the  recess  of  the  court  he  had  some  talk  with 
Goodell.  the  right-of-way  agent,  which  was  the  same  in  sub- 
stance as  that  which  subsequently  occurred  in  the  court 
house,  except  that  it  was  more  pointedly  understood  that 
the  contract  was  to  be  with  him  and  not  with  Weatherwax. 
Bearing  in  mind,  however",  that  Griffiths  was  merely  the  at- 
torney of  respondent,  for  the  trial  of  the  case  of  Railroad 
Co.  v.  Hoffelt  and  Weatherwax,  and  was  not  endowed  with 
any  general  authority  by  respondent,  it  cannot  be  admitted 
that  any  contract  he  might  make,  either  with  Weatherwax 
for  appellant's  benefit,  or  with  appellant  himself,  could 
bind  respondeat,  and,  as  to  Goodell,  it  is  enough  to  say 
that  it  did  not  appear  that,  even  in  the  most  insignificant 
right-of-way  matter,  his  authority  went  any  further  than 
the  reception  of  proposals,  all  final  action  being  reserved 
for  his  superiors.  The  most  strenuous  efforts  of  counsel, 
aided  by  liberal  rulings  on  the  part  of  the  court  as  to  ad- 
mission of  evidence,  accomplished  no  more  than  this. 

On  the  point  of  ratification  there  was  no  direct  evidence. 
Among  the  engineers  and  contractors  of  respondent  there 
seemed  to  be  a  general  understanding  that  the  logging  road 
was  to  be  put  in  good  working  order,  and  they  raised  the 
road  bed  and  put  in  a  crossing.  Appellant  says  that  as 
thus  arranged  it  was  a  very  bad  and  dangerous  crossing, 
and  that  for  a  number  of  days  his  road  was  blocked  so  that 
he  could  not  use  it  at  all,  and  afterwards  the  operation  of 
it  was  necessarily  so  slow  that  he  had  to  give  it  up,  so  that 
his  damage  at  the  rate  of  fifty  dollars  a  day  was  $17,200. 

These  acts  of  raising  the  track  of  the  logging  road  and 
putting  in  a  crossing,  it  is  claimed,  ought  to  have  gone  to 
the  jury  as  tending  to  show  ratification  of  the  agreement 
made  by  Griffiths  and  Goodell.  But  admitting,  for  the 
sake  of  the  argument,  that  the  engineers  had  full  informa- 
tion that  the  respondent  was  under  obligation  to  put  the 
logging  road  in  good  order,  it  does  not  follow  that  any 
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person  authorized  to  represent  and  bind  respondent  knew 
anything  about  the  proposition  to  pay  fifty  dollars  per 
day,  nor  did  the  testimony  tend  to  show  any  such  knowl- 
edge. On  the  other  hand  the  testimony  was  exceedingly 
meager  on  the  point  that  what  was  done  by  the  contractors 
was  in  pursuance  of  any  agreement.  It  would  have  been 
very  bad  treatment  of  appellant  to  cross  and  interrupt  this . 
railroad  without  any  attempt  to  repair  it  and  leave  it  in 
substantially  as  good  condition  as  before,  and  upon  their 
failure  to  do  so  the  actual  damages  would  have  been  re- 
coverable in  a  proper  action.  But  this  was  not  a  suit  for 
actual  damages,  but  for  liquidated  damages  under  an  ex- 
press contract,  and  we,  therefore,  find  no  error  in  the 
court's  ruling. 

Judgment  affirmed. 

Dunbar,  C.  J.,  and   Hoyt,  Anders   and   Scott,  JJ., 
concur. 


[No.  983.    Decided  October 31,  1893.]  T  7    £15 

Elizabeth  Romine,  Respondent,  v.  The  State  of  Wash- 
ington  et  al.,  Appellants. 

states  —  enabling  act  for  admission  — modification  by  state 
constitution —  sale  of  school  lands  — costs. 

Although  the  act  of  congress  of  February  22, 1889,  enabling  the 
Territory  of  Washington  to  form  a  state  and  be  admitted  to  the 
union,  may  have  granted  to  the  state  certain  lands  for  the  support 
of  public  schools  upon  the  condition  subsequent  that  such  lands 
should  be  sold  only  at  public  auction  and  for  not  less  than  ten 
dollars  per  acre,  yet,  where  the  constitution  as  adopted  by  the  peo- 
ple and  accepted  by  the  federal  government  provides  for  the  con- 
firmation of  sales  of  such  lands  theretofore  made  under  the 
authority  of  territorial  laws,  the  provisions  of  the  enabling  act 
must  be  construed  as  modified  thereby. 
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The  costs  in  an  action  against  the  state  to  confirm  the  sale  of 
school  lands  made  under  the  laws  of  the  Territory  of  Washington 
should  be  assessed  against  the  plaintiff,  although  judgment  may  be 
in  his  favor;  but  the  state  is  liable  for  costs  upon  an  unsuccessful 
appeal  from  such  judgment. 

Appeal  from  Superior  Court,  Walla  Walla  County, 

W.  C.  Jones,  Attorney  General,  James  A.  Haigkt,  and  P. 
B.  Johnson,  for  The  State. 

Brents  <&  Clark,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Stiles,  J. — The  respondent  brought  her  action  under 
the  act  of  March  28,  1890  (Laws,  p.  448),  entitled  "An 
act  for  the  relief  of  bona  fide  purchasers  of  school  or  uni- 
versity lands, ' '  etc. ,  to  compel  a  conveyance  of  certain  lands 
in  section  16,  township  10  north,  range  35  east,  Willam- 
ette meridian,  in  Walla  Walla  county,  alleging  that  they 
had  been  sold  and  conveyed  to  her  grantor  by  the  county 
commissioners  in  1865,  in  pursuance  of  the  act  passed  by 
the  territorial  legislature  January  23,  1863  ( Laws,  p.  473), 
authorizing  the  sale  of  school  lands  reserved  by  the  act  of 
congress  organizing  the  Territory  of  Washington  (10  U.  S. 
St.  at  Large,  p.  179). 

A  general  demurrer  to  the  complaint  was  overruled,  and 
a  decree  was  entered  upon  defendant's  refusal  to  plead 
further.  The  complaint  alleges  all  the  facts  required  to 
be  shown  by  the  act  of  1890,  excepting  that  it  is  not  al- 
leged that  "for  any  reason  such  grantee  has  not  been  vested 
with  a  title  thereto."  But  this  omission  is,  in  the  view  of 
the  pleader,  compensated  by  an  allegation  that  the  state 
and  the  commissioner  are  asserting  that  the  title  did  not 
vest  in  respondent's  grantor  by  the  conveyance  of  the 
commissioners,  but  that  it  is  now  vested  in  and  held  by  the 
state,  and  that  the  lands  are  subject  to  sale  as  state  school 
lands. 
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Argument  was  made  and  cases  cited  to  sustain  the  prop- 
osition that  the  reservation  of  lands  in  the  several  terri- 
tories by  congress,  to  be  applied  to  the  support  of  common 
schools  in  the  territories,  and  the  states  to  be  created  there- 
from, constituted,  in  each  case,  a  present  irrevocable  grant 
to  the  territories,  under  which  the  territorial  legislatures 
could  dispose  of  the  title  to  those  lands.  But  we  do  not 
deem  it  to  be  material  to  this  case  to  pass  upon  that  ques- 
tion. Were  we  to  find  in  the  affirmative  upon  it,  the  re- 
spondent, who  advances  it  for  consideration,  might  find 
herself  without  a  cause  of  action,  since  the  statute  ex- 
pressly limits  the  right  to  sue  the  state  to  those  transactions 
of  the  county  commissioners  or  university  commissioners 
where  "for  any  reason  such  (their)  grantee  has  not  been 
vested  with  a  title."  It  would  seem  to  be  obvious  that  if 
the  territory  had  received  a  grant  of  lands  from  congress, 
a  conveyance  under  its  authority  would  have  vested  the 
title,  which  is  not  a  case  provided  for  in  this  law. 

However  the  law  may  be  as  to  the  territory's  rights  and 
powers,  it  must  be  conceded  that  in  so  far  as  the  state  now 
claims  any  title  to  the  school  lands  under  the  act  of  Febru- 
ary 22,  1889,  commonly  called  the  " enabling  act,"  she  is 
estopped  to  deny  that  that  act  has  controlling  force  in  her 
disposition  of  those  lands,  except  as  that  act  may  have  been 
modified.  Minnesota  v.  Batchdder,  1  Wall.  109. 

This  brings  us  to  the  main  point  in  the  case. 

The  appellants  urge  that  it  would  be  a  violation  of  that 
provision  of  the  federal  constitution  which  prohibits  states 
from  passing  laws  impairing  the  obligation  of  contracts, 
were  we  to  uphold  the  proviso  to  art.  16,  §2  of  the  state 
constitution,  and  the  act  of  1890,  because  we  should 
thereby  countenance  a  violation  of  the  enabling  act,  which 
provided  that  school  lands  in  this  state  should  be  sold  only 
at  public  auction  and  for  not  less  than  ten  dollars  per 
acre.  Act  of  congress,  February  22,  1889,  §11. 
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The  act  of  congress  which  enables  a  territory  to  come 
into  the  union  as  a  state  usually  contains  many  provisions 
which,  upon  the  admission  of  the  state,  become  inviolable 
either  by  the  state  or  by  the  United  States.  But  an  en- 
abling act  is,  at  most,  a  proposition,  and  has  no  binding 
force  upon  the  people  of  a  territory  until  they  have  adopted 
a  constitution  and  the  state  has  been  admitted  into  the 
union.  Then,  if  by  their  constitution  they  have  expressed 
no  dissent  from  any  proposition  contained  in  the  enabling 
act,  doubtless  they  must  be  held  bound  by  its  conditions. 
But  can  they  in  no  way  claim  to  have  an  expressed  dissent 
respected  i  Treating  the  enabling  act  as  a  proposition  for 
a  contract,  as  appellants  maintain  it  should  be  treated,  can 
the  other  side  present  no  proposals  for  a  modification  i  It 
would  be  an  unusual  thing  in  the  law  of  contracts  if  they 
could  not; '  and  it  would  also  be  unusual  to  find  that  where 
both  parties  had  acted  upon  the  modified  instrument,  it 
should  turn  out  that  the  first  proposal  was,  after  all,  the 
only  contract.  And  that  seems  to  us  to  be  this  case.  Con- 
gress proposed  to  grant  to  the  state  certain  lands  to  con- 
stitute a  fund  for  the  support  of  public  schools,  and  it  saw 
fit  to  attach  to  the  grant  a  condition  subsequent  governing 
the  manner  of  sale  and  the  price  at  which  those  lands 
should  be  sold.  The  people  of  the  state,  on  the  other 
hand,  while  gratefully  accepting  the  bounty  of  govern- 
ment, were  mindful  that  certain  persons  had  at  least  a 
strong  moral  equity  in  a  portion  of  the  lands  proposed  to 
be  granted,  and  expressed  in  clear  and  unmistakable  lan- 
guage their  intention  to  respect  that  equity.  This  made 
a  counter  proposition,  which  went  before  the  president, 
and  was  passed  by  him  without  challenge;  and  it  went 
again  before  congress  upon  the  admission  of  our  senators 
and  representatives,  and  so  far  from  being  challenged,  and 
the  admission  of  the  state  denied,  everything  has  been  done 
to  put  Washington  upon  the  same  footing  as  the  othor 
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states.  It  seems  to  us  that,  by  the  analogy  of  the  con- 
tract, the  modified  proposition  would,  in  any  court,  be 
taken  to  be  the  existing  contract  between  the  parties. 

But  there  is  also  a  question  of  propriety  involved.  The 
courts  of  the  states  are  as  much  bound  to  uphold  the  su- 
premacy of  the  constitution  of  the  United  States,  as  are  the 
federal  courts,  or  as  they  are  to  sustain  the  constitutions 
and  laws  of  their  several  states.  This  obligation  may  per- 
haps even  extend  to  declaring  unconstitutional  a  provision 
in  the  state  constitution  under  which  the  coqrt  exercised 
jurisdiction.  But  the  conflict  between  the  state  and  the 
federal  constitution  must  certainly  be  a  very  clear  one  to 
call  for  so  solemn  a  decision,  and  whatever  may  be  said  of 
the  case  at  bar,  we  do  not  find  in  it  any  such  obvious  ground 
for  holding  that  there  is  a  conflict  between  the  federal  con- 
stitution and  the  constitution  of  this  state  as  would  justify 
as  in  holding  the  provision  for  confirming  these  sales  of 
school  lands  to  be  void. 

The  statute  does  not  authorize  the  assessment  of  costs 
against  the  state,  and  none  should  have  been  allowed. 
The  state  has  never  been  in  fault  in  these  matters,  but  it 
has  graciously  allowed  a  suit  to  be  brought  that  the  land- 
holder might  secure  further  assurance  of  his  title.  It  is  all 
to  his  advantage,  and  he  ought  to  pay  the  expense  of  the 
proceeding.  But  it  was  different  when  the  state  appealed, 
and  thereby  put  itself  in  the  wrong. 

The  commissioner  is  the  mere  ministerial  officer  of  the 
state  to  execute  its  deed,  and  was  not  a  necessary  party  to 
the  action. 

The  decree  is  affirmed  with  the  exception  of  the  costs 
allowed.  Respondent  will  recover  costs  of  the  appeal  only 
against  the  state. 

Dunbar,  C.  J.,  and  Scott,  Andeks  and  Hoyt,  JJ., 
concur. 
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yM       J.  M.  Newman  and  W.  L.  Jones,  Respondents,  v.  The 
!io  aoi,  City  of  North  Yakima  and  H.  D.  Cock,  Marshal, 

34*  921! 

ygil  Appellants. 

MUNICIPAL   CORPORATIONS  — SPECIAL   CHARTER— EFFECT   OF   REF- 
ERENCE TO  GENERAL  LAWS. 

The  special  act  passed  by  the  territorial  legislature  incorporating 
the  city  of  North  Yakima  (Laws  1885-6,  p.  378),  and  providing  that 
the  levy  and  collection  of  taxes  should  be  done  in  accordance  with 
the  provisions  of  the  existing  general  law  ou  that  subject,  does  not 
make  such  law  a  part  of  the  charter,  for  the  reason  that  no  special 
act,  section  or  provision  of  the  general  law  is  set  out  or  indicated  in 
the  charter. 

Appeal  from  Superior  Court,  Yakima  County. 

Machinnon  <&  Murane,  for  appellants. 
Framk  II  Rudkin,  and  Jones  <&  Newmcvn,  for  respond- 
ents. 

The  opinion  of  the  court  was  delivered  by 

Hoyt,  J. — This  appeal  presents  but  a  single  question: 
Were  the  provisions  of  the  general  law  as  to  the  assessment ' 
and  collection  of  taxes  in  force  at  the  time  of  the  passage 
of  the  act  incorporating  the  appellant,  the  city  of  North 
Yakima,  so  referred  to  in  said  act,  as  to  make  them  a  part 
thereof,  so  that  a  subsequent  repeal  of  such  provisions  by  a 
general  law  would  not  affect  the  same  so  far  as  their  rela- 
tions to  such  act  of  incorporation  were  concerned?  In 
other  words,  did  such  act  of  incorporation  have  such  spe- 
cific reference  to  such  general  provisions  as  to  make  them 
a  part  thereof. 

It  is  contended  on  the  part  of  the  appellants  that  such 
force  must  be  given  to  the  language  of  said  act  of  incor- 
poration.    Appellants  cite  in  support  of  their  contention 
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two  California  cases,  in  each  of  which  it  was  held  that 
where  it  was  provided  in  a  special  act  of  incorporation  that 
anything  in  connection  therewith  should  be  done  in  accord- 
ance with  the  provisions  pf  an  act  or  section,  that  such  act 
or  section  became  to  all  intents  and  purposes  a  part  of  the 
special  act,  and  so  far  as  it  relates  to  such  special  act  would 
not  be  repealed  by  any  subsequent  act  which  did  not  in 
express  terms  refer  to  it  as  a  part  of  tbe  special  act  into 
which  it  was  incorporated. 

The  principle  established  by  these  cases  is  undoubtedly 
sound,  and  we  know  of  no  authority  to  the  contrary,  but 
in  our  opinion  it  is  not  decisive  of  the  question  raised  by 
this  appeal  as  above  suggested.  In  those  cases  the  act  or 
sections  of  the  general  law  were  expressly  referred  to  as 
such,  while  in  the  case  at  bar  there  is  no  such  express 
reference  to  any  particular  act  or  section. 

By  this  act  of  incorporation  it  was  provided  only  that 
certain  things  in  connection  with  the  levy  and  collection 
of  taxes  should  be  done'  in  accordance  with  the  provisions 
of  the  existing  law,  and  in  some  places  the  term  used  was 
that  the  act  should  be  done  in  accordance  with  the  provis- 
ions of  the  law  now  in  force,  or  words  to  that  effect.  But 
in  none  of  the  references  thus  made  was  there  any  special 
act,  section  or  provision  of  the  general  law  set  out  or  indi- 
cated. And  taking  all  of  such  references  and  construing 
them  together  we  feel  compelled  to  hold  that  the  legisla- 
ture thereby  intended  simply  to  provide  that  such  acts 
should  be  done  in  accordance  with  the  provisions  of  the 
general  law  in  force  at  the  time  of  the  doing  thereof.  In 
fact,  if  we  take  into  consideration  all  of  the  expressions 
bearing  upon  the  subject,  it  seems  to  us  that  such  an  in- 
tention on  the  part  of  the  legislature  sufficiently  appears. 
And  when  we  further  take  into  consideration  the  fact  that 
one  of  the  main  objects  of  providing  that  these  acts  should 
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be  done  in  accordance  with  the  provisions  of  the  general 
law,  excepting  so  far  as  modified  by  the  express  provisions 
of  the  act  of  incorporation,  was,  so  far  as  possible,  to  pro- 
cure a  uniform  system  applicable  to  all  of  the  cities  thus 
specially  incorporated,  such  intention  becomes  so  manifest 
that  there  is  no  escape  therefrom.  Any  other  construction 
would  destroy  such  uniformity  as  between  the  different 
cities  of  the  state  without  any  reason  whatever.  If  the 
provisions  of  any  general  law  could  properly  be  made  ap- 
plicable to  one  city  they  could  probably  as  well  be  made 
applipable  to  all  cities  similarly  situated,  and  if  the  general 
law  in  force  at  the  time  of  the  passage  of  the  special  act  was 
of  such  a  nature  that  the  acts  of  the  city  could  properly  be 
governed  thereby,  it  would  follow  almost  as  a  matter  of 
course  that  another  general  act  upon  the  same  subject  mat- 
ter and  relating  to  the  performance  of  the  same  duties 
could  as  well  be  made  applicable  thereto. 

In  our  opinion,  then,  the  references  contained  in  the  act 
of  incorporation  of  said  appellant '  must  be  taken  to  be  to 
the  general  law  in  force  at  the  time  the  tax  was  levied  in- 
stead of  to  that  in  force  at  the  time  of  incorporation.  And 
such  being  the  conclusion  of  the  lower  court  the  judgment 
rendered  thereon  must  be  affirmed. 

Dunbar,  C.  J.,  and  Scott,  Anders  and  Stiles,  JJ., 
concur. 
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The  State  of  Washington,  on  the  relation  of  William 
Malthy,  v.  Superior  Court  of  Spokane  Countt  et  al. 

JUSTICES  OF  THE  PEACE  —  ACTIONS  BEFORE  — HOW  ENTITLED  —  AP- 
PEAL— 8 UFFICIENCr  OF  NOTICE. 

An  action  in  the  court  of  a  justice  of  the  peace  is  properly  and 
sufficiently  entitled  by  naming  the  officer  before  whom  the  cause  is 
heard,  without  designating  that  it  is  in  the  justice's  court  of  a  cer- 
tain precinct. 

A  notice  of  appeal  from  the  judgment  of  a  justice  of  the  peace 
which  notifies  the  opposite  party  that  the  "defendant  appeals  to 
the  superior  court  from  a  judgment  heretofore  rendered  by  said 
justice  of  the  peace  against  him  in  the  above  entitled  cause  "  is  suf 
ticient.    (  Dunbar,  C.  J.,  dissents.) 

Original  Application  for  Mandamus. 

Prather  &  Danson,  and  A.  P.  Fitch,  for  relator. 
Watkins  <&  Warren,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Stiles,  J. — This  is  an  application  for  a  mandamus  to 
require  the  superior  court  of  Spokane  county  to  entertain 
jurisdiction  of  an  appeal  from  a  justice's  court.     The  no- 
tice of  appeal  was  as  follows: 
"State  of  Washington,  County  of  Spokane,  ss.: 

'  'fief ore  T.  J.  Cartwright,  Justice  of  the  Peace. 
"R.  F.  Fifer,  Plaintiff,  vs.  William  Maltbt,  Defendant. 
"To  the  above  named  plaintiff  and  his  attorneys: 

u  You  will  please  take  notice  that  the  above  named  de- 
fendant appeals  to  the  superior  court  from  a  judgment 
heretofore  rendered  by  said  justice  of  the  peace,  against 
him  in  the  above  entitled  cause. ' ' 

[Signed.] 

The  objection  that  this  notice  was  not  entitled  in  a  court 
is  not  well  taken.    There  is  no  court  apart  from  the  officer 
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who  is  by  the  constitution  designated  as  a  justice  of  the 
peace.  Art.  4,  §  1.  A  cause  is  entitled,  in  the  superior  court 
of  Spokane  county,  without  regard  to  the  personnel  of  the 
judge,  but  it  would  not  be  sufficient  to  entitle  a  cause  in 
the  justice's  court  of  precinct  No.  1  of  Spokane  county, 
without  naming  the  particular  officer.  The  body  of  the 
notice  is  sufficient,  since  it  amply  notifies  the  opposite 
party  that  an  appeal  is  taken  in  the  particular  case.  Lan- 
caster v.  McDonald,  14  Or.  264  (12  Pac.  Kep.  374). 

The  practice  in  cases  of  this  kind  was  settled  in  State  v. 
Hunter,  3  Wash.  92  (27  Pac.  Kep.  1076),  in  accordance 
with  the  very  highest  authority,  and  we  see  no  reason  to 
change  that  ruling. 

Let  the  alternative  writ  be  made  peremptory. 

Anders,  Scott  and  Hoyt,  J  J. ,  concur. 

Dunbak,  C.  J.  (dissenting). — I  dissent.  I  think  the  no- 
tice is  too  indefinite  to  convey  any  information  to  the  plaint- 
iff. Neither  the  date  of  the  judgment  nor  the  judgment 
itself  is  described.  It  is  not  uncommon  for  different  judg- 
ments to  be  rendered  in  the  same  court  concerning  the 
same  parties,  and  it  is  inexcusable  carelessness  not  to  de- 
scribe the  judgment  appealed  from  in  some  way.  The 
writ  should  not  issue. 
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Albert  Iuff,  Respondent,  v.  Theodore  Forssell,  Ap- 
pellant, and  Milford  J.  Pierson,  Defendant. 

MECHANIC'S    LIEN  —  WHEN    ATTACHES — LAND    HELD    UNDER    CON- 
TRACT OF  SALE. 

Where  labor  is  performed  in  erecting  a  building  upon  land  at 
the  instance  of  a  person  holding  a  contract  of  sale  thereon,  a  me- 
chanic's lien  can  attach  only  upon  the  interest  of  the  contracting 
party,  and  not  against  the  owner  of  the  legal  title. 

Appeal  from  Superior  Court,  Chehalis  County. 

-     Ben  Sheeks,  and  Hogan  &  McOerry,  for  appellant. 
C.  J.  Pearson,  and  A.  H.  Qarretson,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Scott,  J. — Appellant  was  the  owner  of  certain  lots 
situated  in  Aberdeen,  Chehalis  county,  and  contracted  in 
writing  to  sell  the  same  to  defendant  Pierson.  The  respond- 
ent, under  a  contract  with  Pierson,  performed  labor  in 
erecting  a  building  on  said  real  estate,  and  brought  this 
action  against  appellant  and  said  defendant  to  foreclose  %, 
lien  upon  the  premises  therefor.  It  is  not  claimed  that 
there  was  any  contract  relation  existing  between  appellant 
and  respondent,  and  it  appears  that  respondent,  at  the 
time  he  performed  said  labor,  knew  that  Pierson  had  only 
a  contract  for  the  purchase  of  said  property,  and  that  ap- 
pellant was  the  owner  of  the  legal  title.  In  filing  his  lien 
notice  no  attempt  was  made  to  make  said  claim  a  charge 
upon  the  interest  of  appellant,  and  he  was  not  named  in 
the  notice.  It  seems  that  the  lower  court  rendered  judg- 
ment against  appellant  upon  the  ground  that  he  was  liable 
because  of  not  having  posted  a  notice,  under  §1671,  Gen. 
Stat. 

14  —  7   WABH. 
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Since  this  cause  was  tried  we  have  held,  in  St.  Paul  & 
Tacoma  Lumber  Co.  v.  Bolton,  5  Wash.  763  (32  Pac.  Rep. 
787),  that  the  lien  in  such  a  case  only  attaches  upon  the 
interest  of  the  contracting  party,  and  not  against  the  owner 
of  the  legal  title,  and  this  case  is  governed  by  that  de- 
cision. 

There  is  an  attempt  on  the  part  of  respondent  in  his 
brief  to  maintain  that  appellant  is  estopped  from  denying 
his  liability,  but  upon  just  what  grounds  such  claim  is 
made  does  not  clearly  appear.  It  is  not  contended  that  he 
represented  Pierson  was  the  owner  of  the  real  estate,  and 
for  that  matter  respondent  testified  that  he  knew  of  the 
contract  between  appellant  and  Pierson  relating  to  the  sale 
and  purchase  of  said  premises  at  the  time  he  performed 
the  work.  It  does  not  appear  that  appellant  had  anything 
to  do  with  the  construction  of  said  building  in  any  way, 
further  than  guarantying  the  payment  of  a  certain  bill  for 
lumber  which  was  purchased  by  Pierson  and  used  in  the 
construction  of  the  building. 

Reversed  and  remanded. 

Dunbar,  C.  J.,  and  Stiles,  Hoyt  and  Anders,  JJ., 
concur. 


[No.  1077.    Decided  November  7, 1893.] 

The  Town  of  Denver  et  al.,  Appellants,  v.  The  City 
of  Spokane  Falls  et  al.,  Respondents. 

PLEADING— GENERAL  DENIAL  —  ADMISSION  OF  CORPORATE  EXIST- 
ENCE—  CONSTITUTIONAL  LAW  —  INCORPORATION  OF  TOWNS  BY 
SPECIAL  ACT —LEGISLATIVE  RECOGNITION  OF  DE  FACTO  CORPO- 
RATIONS. 

Although  the  denial  in  answer  to  a  complaint  may  not  be  as 
specific  as  good  pleading  requires,  for  the  reason  that  defendants 
"say  that  they  deny  each  and  every  allegation," yet  where  there  is 
no  motion  to  make  the  denial  more  specific,  and  it  appears  from 
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the  answer  as  a  whole  just  what  allegations  of  the  complaint  are 
denied  and  what  are  admitted,  the  denial  will  be  held  sufficient. 

A  plea  of  general  denial  does  not,  under  Code  Proc,  §  194,  subd. 
1,  admit  the  corporate  existence  of  plaintiff,  where  that  is  a  neces- 
sary allegation  of  the  complaint. 

Sec.  6  (Laws,  1890,  p.  135)  of  the  act  providing  for  the  organiza- 
tion, classification,  incorporation  and  government  of  municipal 
corporations,  which  authorizes  the  re-incorporation  of  void  munici- 
pal corporations,  is  null  and  void  for  the  reason  that  it  violates  the 
constitutional  inhibition  against  creating  municipal  corporations 
by  special  laws. 

The  passage  by  the  legislature  of  a  void  law  with  the  intent  of 
legalizing  attempted  incorporations,  or  empowering  them  to  re- 
incorporate, cannot  be  construed  as  a  legislative  recognition  of 
such  municipal  corporations. 

Appeal  from  Superior  Courts  Spokane  County. 

Thomas  C.  GriffitU,  for  appellants. 
James  Daw8on}  and  Jones^  Belt  cfe  Quinn^  for  respond- 
ents. 

The  opinion  of  the  court  was  delivered  by 

Anders,  J. — This  controversy  grew  out  of  an  assump- 
tion on  the  part  of  the  defendant,  city  of  Spokane  Falls,  to 
exercise  authority  and  jurisdiction  in  municipal  matters 
over  certain  territory  claimed  by  the  plaintiff,  the  town  of 
Denver,  to  be  embraced  within  its  corporate  limits.  The 
defendants  claimed  that  the  disputed  territory  was  legally 
annexed  to  the  city  of  Spokane  Falls,  and  became  a  part 
thereof,  by  virtue  of  an  election  held  for  that  purpose  on 
July  26,  1890,  in  conformity  with  the  provisions  of  §9  of 
the  act  of  March  27,  1890  (Laws,  p.  136),  entitled  "An 
act  providing  for  the  organization,  classification,  incorpora- 
tion and  government  of  municipal  corporations,  and  declar- 
ing an  emergency,' '  and  that  the  inhabitants  of  the  alleged 
town  of  Denver  ever  since  have  been,  and  still  are,  amen- 
able to  the  same  laws  and  ordinances  by  which  the  remain- 
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ing  portion  of  the  city  is  governed  and  regulated,  and  that 
its  officers  have  the  same  powers  there  that  they  may  law- 
fully exercise  elsewhere  within  the  corporate  limits  of  the 
city.  On  the  contrary,  the  plaintiffs  contend  that  the  town 
of  Denver  was,  long  prior  to  and  at  the  time  of  said  annex- 
ation proceedings,  a  legally  organized  and  acting  municipal 
corporation,  and  that  said  proceeding  was,  as  to  it,  illegal, 
null  and  void;  and  it  sought,  by  this  action,  to  restrain  the 
defendants  from  proceeding  further  in  the  matter  of  said 
election,  or  canvassing  the  vote  thereof,  held  in  said  town 
of  Denver,  or  from  asserting  any  right  or  authority  what- 
ever over  the  said  town  or  any  of  its  inhabitants,  or  the 
property  of  any  of  its  inhabitants,  or  interfering  with  the 
proper  exercise  of  the  corporate  franchises  and  privileges 
of  said  town,  and  of  the  official  duties  of  its  mayor  and 
aldermen,  and  to  obtain  a  decree  declaring  the  election 
and  proceedings  concerning  the  extension  of  the  boundaries 
of  the  city  of  Spokane  Falls  to  be  null  and  void.  It  is  al- 
leged generally  in  the  complaint  that  the  plaintiff,  the  town 
of  Denver,  now  is,  and  at  all  times  hereinafter  mentioned 
has  been,  a  municipal  corporation,  duly  organized  and  ex- 
isting under  and  by  virtue  of  the  laws  of  the  State  of 
Washington;  and  it  is  further  specially  alleged  that  on  the 
16th  day  of  June,  1889,  it  was  duly  incorporated  under 
and  by  virtue  of  the  provisions  of  an  act  of  the  legislature 
of  the  then  Territory  of  Washington,  entitled  '  'An  act  for 
the  incorporation  of  towns  and  villages  in  the  Territory  of 
Washington,"  approved  February  2,  1888  (Laws,  p.  221 ), 
and  then  and  there  became,  ever  since  has  remained,  and 
now  is,  a  municipal  corporation  duly  organized  and  acting; 
and  that  on  the  15th  day  of  May,  1890,  it  re-incorporated 
as  a  municipal  corporation  under  and  by  virtue  of  a  law  of 
the  State  of  Washington  entitled  "An  act  providing  for 
the  organization,  classification,  incorporation  and  govern- 
ment of  municipal  corporations,  and  declaring  an  emer- 
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gency,v  approved  March  27, 1890,  in  the  manner  prescribed 
in  §  4  of  said  act  (Laws,  p.  133),  as  a  municipal  corpora- 
tion of  the  fourth  class,  as  therein  provided. 

The  learned  counsel  for  the  appellants  strenuously  insist 
that  these  allegations  were  not  denied  in  the  answer,  and 
must,  therefore,  be  deemed  admitted.  The  point  made  is 
that  the  attempted  denial  is  bad  in  form,  and,  if  valid 
at  all,  amounts  to  a  plea  of  the  general  issues  only,  and 
that  such  a  plea  admits  the  corporate  existence  of  the 
plaintiff.  The  particular  part  of  the  answer  thus  objected 
to  is  as  follows: 

"Now  come  the  above  named  defendants,  and  for  their 
answer  to  the  third  amended  and  supplemental  complaint 
of  the  plaintiffs  herein  say  that  they  deny  each  and  every 
allegation,  matter  and  thing  in  said  complaint  contained, 
except  those  hereinafter  admitted.' y 

It  must  be  admitted  that  this  form  of  pleading  is  objec- 
tionable, and  not  to  be  commended.  It  is  just  as  easy  for 
a  defendant  to  deny  positively  any  allegation  of  the  com- 
plaint controverted  by  him,  and  thus  conform  strictly  to 
the  requirements  of  the  c$de,  as  it  is  to  "say"  he  denies. 
"But  such  a  form  is  nevertheless  a  denial,  and,  if  not  ob- 
jected to  at  the  proper  time,  will  be  sustained."  Maxwell, 
Code  PL  390.  While  the  denial  in  this  case  is  not  so 
specific  as  it  should  have  been,  yet,  inasmuch  as  the  defend- 
ants were  not  required  by  motion  in  the  court  below  to 
make  it  more  specific,  we  do  not  think  we  ought  now  to 
declare  it  insufficient,  especially  as  it  appears  from  the 
answer  as  a  whole  just  what  allegations  of  the  complaint 
are  denied  and  what  are  admitted.  See  Boone,  Code  PL, 
§60,  and  cases  cited;  Maxwell,  Code  PI.,  p.  388. 

But,  as  before  intimated,  it  is  claimed  by  counsel  for  the 
plaintiffs  that,  even  if  the  said  allegations  of  the  answer 
constitute  a  denial  in  any  sense,  still  they  are  not  sufficient 
to  require  proof  of  the  corporate  existence  of  the  town  of 
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Denver.  Numerous  authorities  are  cited  to  the  proposi- 
tion that  by  pleading  the  general  issue  the  defendants 
admit  the  corporate  existence  of  the  plaintiff.  Some  of 
the  decisions  cited,  however,  were  based  upon  special  stat- 
utes (see  Concordia  Savings \  etc.,  Association  v.  Head.  93 
N.  Y.  474;  First  National  Bank  v.  Loyhed,  28  Minn. 
396  (10  N.  W.  Rep.  421),  and  others  proceeded  upon  the 
theory  that  a  plaintiff's  capacity  to  sue  is  a  preliminary 
question,  which  is  waived  by  pleading  to  the  merits.  The 
doctrine  contended  for  by  appellants  is  recognized  by  Mr. 
Wait,  in  his  recent  work  on  Insolvent  Corporations,  as  one 
of  very  general  application,  but  he  admits  that  it  is  not 
universal,  and  that  the  question  is  more  or  less  affected  by 
the  provisions  of  the  different  codes.  Wait,  Insolv.  Corp., 
§136.  Our  Code  of  Procedure,  §194,  subd.  1,  provides 
that  the  answer  must  contain  a  general  or  specific  denial  of 
each  material  allegation  of  the  complaint  controverted  by 
the  defendant,  etc. ;  and  it  was  manifestly  intended  by  the 
legislature  that  such  denials  should  put  the  plaintiff  to  his 
proof  as  to  every  allegation  material  to  his  cause  of  action. 
See  Pomeroy,  Remedies  and  Remedial  Rights,  §  683.  If, 
therefore,  it  was  material  for  the  plaintiffs,  in  order  to 
state  a  cause  of  action  entitling  the  town  of  Denver  to  the 
relief  sought,  or  to  any  relief  whatever  (and  we  think  it 
was),  to  allege  the  corporate  existence  of  said  town,  we  are 
of  the  opinion  that  the  denials  in  the  answer  were  sufficient 
to  controvert  that  fact,  and  to  require  proof  thereof. 

But  the  respondents'  counsel  contends  that  the  complaint 
shows  on  its  face  that  the  alleged  town  of  Denver  never 
was  incorporated  under  any  law  of  the  Territory  or  State 
of  Washington,  and  that  for  that  reason  the  complaint  fails 
to  state  facts  sufficient  to  constitute  a  cause  of  action. 
And  the  argument  is,  that  the  act  of  February  2,  1888, 
under  which  it  first  attempted  to  organize,  was  void,  and  so 
declared  by  this  court  in  Temtory  v.  Stewart,  1  Wash.  98 
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(23  Pac.  Kep.  405),  and  that  §6  of  the  above  mentioned 
act  of  March  27, 1890,  under  which  it  is  alleged  it  re-incor- 
porated, is  also  null  and  void,  as  being  in  direct  conflict 
with  the  provisions  of  the  constitution  of  the  state.  A 
serious  and  important  question  is  thus  presented  for  our 
determination,  for,  if  the  town  of  Denver,  as  such,  never 
had  an  existence,  it  would  seem  logically  to  follow  that  the 
contention  of  respondents  should  prevail.  But  it  is  earnestly 
insisted  on  behalf  of  the  appellants  that  by  its  organization 
under  the  void  act  of  February  2,  1888,  and  the  exercise 
of  corporate  powers,  the  town  of  Denver  became  at  least  a 
de  facto  corporation,  and  that  by  its  reorganization  it  be- 
came a  corporation  dejure,  the  existence  of  which  cannot  be 
called  in  question  in  this  action.  In  support  of  this  posi- 
tion the  general  rule  of  law  is  invoked  that  when  the  ex- 
istence of  a  corporation  has  been  recognized  by  acts  of  the 
legislature,  all  inquiry  as  to  the  original  creation  of  the 
corporation  is  precluded;  that  it  becomes  by  such  recogni- 
tion ipso  facto  a  legal  corporation,  whatever  defects  or 
irregularities  there  may  have  been  in  the  proceedings  re- 
quired by  law  to  be  taken  for  its  organization.  We  have 
no  doubt  of  the  correctness  of  this  proposition,  generally, 
for  it  has  many  times  been  enunciated  by  the  courts.  See 
Wait,  Insolv.  Corp. ,  §  484,  and  cases  cited.  Nor  do  counsel 
for  the  respondents  question  it.  But  they  do  question  the 
power  of  the  legislature  to  enact  the  law  by  which  the 
town  of  Denver  claims  to  have  been  recognized  as  an  exist- 
ing municipal  corporation;  and,  furthermore,  they  deny 
that  the  legislature,  by  the  statute  in  question,  or  by  any 
other  statute,  ever  attempted  or  assumed  to  recognize  its 
corporate  existence.  In  other  words,  it  is  insisted  that  §  6 
of  the  act  of  March  27,  1890  (Laws,  p.  135),  is  in  contra- 
vention of  subd.  6,  §28,  art.  2,  and  also  of  §  10,  art.  11  of 
the  constitution  of  the  state,  and  is  therefore  null  and  void, 
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and  conferred  no  rights  or  privileges  upon  the  so-called 
town  of  Denver. 

The  following  are  the  respective  provisions  of  the  con- 
stitution above  mentioned: 

44  The  legislature  is  prohibited  from  enacting  any  private 
or  special  laws  in  the  following  cases:  (6)  For  granting 
corporate  powers  or  privileges.  .  .  .  Corporations  for 
municipal  purposes  shall  not  be  created  by  special  laws; 
but  the  legislature,  by  general  laws,  shall  provide  for  the 
incorporation,  organization  and  classification  in  proportion 
to  population,  of  cities  and  towns,  which  laws  may  be 
altered,  amended  or  repealed,"  etc. 

And  it  is  contended  that  §  6  of  the  act  of  March  27, 
1890  (Laws,  1889-90,  p.  135),  is  inimical  to  those  consti- 
tutional provisions,  and  especially  the  latter,  for  the  reason 
that  the  legislature  thereby  attempted  to  confer  upon  cer- 
tain communities  which  had  previously  undertaken  to  in- 
corporate under  an  invalid  law  the  right  to  incorporate 
under  the  statute  without  reference  to  population,  but 
solely  by  reason  of  their  peculiar  condition.  As  to  such 
communities,  is  this  a  general  or  a  special  law?  It  is 
claimed  by  the  learned  counsel  for  the  appellants  that  it  is 
general,  because  it  applies  to  all  communities  in  the  state 
similarly  situated.  But  we  think  that  cannot  be  said  to 
be  the  exclusive  test.  If  the  operation  and  effect  of  a 
statute  is  necessarily  limited  to  a  particular  class  or  num- 
ber of  persons  or  things,  it  is  as  much  a  special  statute, 
whatever  may  be  its  form,  as  it  would  be  if  it  applied  to 
but  one  person  or  thing  only.  Now,  the  legislature  found 
certain  aggregations  of  citizens,  in  different  localities 
throughout  the  state,  assuming,  without  warrant  of  law, 
to  be  municipal  corporations,  and,  in  order  to  relieve  them 
from  the  embarrassment  consequent  upon  the  condition  in 
which  they  had  placed  themselves,  enacted  the  section  of 
the  statute  in  question.     Would  the  character  of  the  pro- 
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vision  be  different  if  it  applied  to  bat  one  such  community 
instead  of  several  ?  Manifestly  it  would  not.  We  think 
it  was,  and  was  intended  to  be,  a  special  provision,  appli- 
cable solely  and  exclusively  to  existing  conditions.  It  is, 
therefore,  not  a  general  law,  and,  as  it  purports  to  grant 
special  corporate  powers  and  privileges  to  the  appellant 
town  and  its  so-called  officers,  it  is  unconstitutional,  and 
consequently  void.  See  City  of  Topeka  v.  Gittett,  32  Kan. 
431  (4  Pac.  Rep.  800;  5  Am.  &  Eng.  Corp.  Cases,  390), 
in  which  case  the  court,  upon  an  elaborate  review  of  the 
adjudged  cases  upon  this  question,  reached  the  same  -con- 
clusion we  have  arrived  at  in  this  case;  and,  being  uncon- 
stitutional, it  is  as  ineffectual  and  inoperative  as  though  it 
had  never  been  passed.  Norton  v.  Shelby  Co.,  118  U.  S. 
425  ( 6  Sup.  Ct.  Rep.  1121 ).  It  was  no  law,  and  the  claim 
of  legislative  recognition  of  appellant  as  a  municipal  cor- 
poration is  therefore  without  foundation,  and  must  fall. 
In  In  re  Campbell,  1  Wash.  287  (24  Pac.  Rep.  625),  this 
court  held  that  the  legislature,  by  the  act  of  March  27, 
1890,  did  not  legalize  attempted  incorporations  under  the 
act  of  February  2,  1888,  and  we  are  now  constrained  to 
hold  that  they  had  not  the  power  to  do  so,  whatever  the 
intention  may  have  been;  and,  this  being  so,  it  follows 
that  the  town  of  Denver,  as  shown  by  the  complaint,  never 
had  a  legal  corporate  existence,  and  is,  therefore,  not  en- 
titled to  the  relief  sought.  Nor  do  we  think  that  the  com- 
plaint states  a  valid  cause  of  action  in  favor  of  the  mayor 
and  aldermen,  who  were  joined  as  plaintiffs.  And  as  what 
we  have  already  said  is  decisive  of  this  case,  it  is  not  neces- 
sary to  determine  other  points  which  are  ably  discussed  in 
the  briefs  of  counsel. 

The  judgment  appealed  from  is  affirmed. 

Dunbar,  C.  J.,  and  Scott,  Stiles  and  Hoyt,  JJ., 
concur. 
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86*443        The  State  of  Washington,  on  the  relation  of  Laura 
13  m  Wolferman,   v.   The    Superior  Court   op   Spokane 

JUDGMENT  OF  SUPREME  COUBT— MODIFICATION  BY  LOWEE  COURT. 

The  judgment  of  the  supreme  court  upon  appeal  in  an  equity 
cause,  which  by  our  statute  is  required  to  be  tried  de  novo  in  the 
appellate  court,  cannot  be  modified  by  the  superior  court  after  the 
cause  has  been  remanded. 

Original  Application  for  Prohibition. 

Feighcm,  Wells  dk  Herman^  for  relator. 
Turner*,  Graves  &  McElnstry,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Scott,  J. — This  is  an  application  for  a  writ  of  prohi- 
bition to  restrain  said  court  from  entertaining  or  proceed- 
ing with  a  petition  to  modify  a  judgment  and  decree 
theretofore  rendered  in  an  action  by  Laura  Wolferman,  as 
administratrix,  etc.,  against  Harry  C.  Bell,  Belle  Bell  et  al. 
Said  action  was  brought  in  said  court  to  foreclose  a  cer- 
tain mortgage,  and  a  decree  was  rendered  in  favor  of 
plaintiff  and  against  defendants  therein,  whereupon  the  de- 
fendants appealed  said  cause  to  this  court  and  judgment 
was  here  rendered  affirming  the  decree  of  the  lower  court. 
6  Wash.  84  (32  Pac.  Bep.  1017). 

Subsequently  said  Harry  C.  Bell  and  Belle  Bell  filed  a 
petition  in  said  superior  court  praying  that  they  be  allowed 
to  introduce  and  set  up  in  said  action  a  release  of  a  part  of 
said  mortgaged  lands  upon  which  said  decree  operated  and 
a  payment  of  $300  therefor,  which  they  failed  to  introduce 
at  the  trial  of  said  action  and  which  failure  is  sought  to  he 
excused  in  said  petition.     And  further  prayed  that  the  de- 


STATE,  EX  BEL.,  ETC.,  v.  SUPERIOR  COURT.       235 
Nov.  1893.]  Opinion  of  the  Court— Scott.  J. 

cree  so  rendered  by  said  superior  court  in  said  cause  and 
affirmed  by  this  court  be  modified  by  said  superior  court 
to  the  extent  that  they  be  allowed  a  credit  of  the  $300 
aforesaid,  and  that  the  lands  so  released  be  exempted  from 
sale  under  said  decree.  A  demurrer  was  filed  thereto  by 
the  relator  which  was  overruled,  and  this  application  was 
made  to  us  to  prohibit  said  court  from  proceeding  in  said 
matter.  It  is  urged  in  behalf  of  the  respondent  that  an 
appeal  does  not  divest  the  superior,  court  of  jurisdiction  of 
a  case  and  that  it  has  authority  thereafter  to  entertain  pro- 
ceedings for  the  purpose  of  amending  or  modifying  the 
judgment  or  decree  rendered.  And  some  authorities  have 
been  cited  where  amendments  have  been  permitted  in  the 
lower  court  while  an  appeal  has  been  pending  in  the  upper 
court,  and  also  after  it  has  been  disposed  of.  Hew  v.  Barker, 
14  Am.  Dec.  516,  authorities  cited  in  note.  But  an  exami- 
nation of  these  authorities  shows  that  such  amendments 
were  permitted  under  a  practice  relating  to  appeals  essen- 
tially different  from  our  own. 

An  appeal  of  an  equity  cause  here  brings  up  the  entire 
case  for  a  trial  de  novo  in  this  court  upon  questions  of  both 
law  and  fact.  The  judgment  rendered  here  is  final  and  con- 
clusive, and  when  remanded  to  the  lower  court,  such  court 
has  no  further  authority  or  power  in  the  premises  than  to 
proceed  to  execute  it  according  to  the  decision  rendered 
here.  And  the  affirmance  of  the  judgment  of  the  superior 
court  in  said  cause  made  it  as  much  the  judgment  of  this 
court  as  if  a  new  judgment  had  been  rendered.  It  is  cer- 
tainly questionable,  and  we  very  much  doubt  whether  the 
superior  court  has  authority  to  entertain  any  such  petition 
in  a  law  action,  even,  where  an  appeal  has  been  taken  to 
this  court  and  a  judgment  rendered  finally  disposing  of  the 
case.  However  this  may  be,  we  are  clearly  of  the  opinion 
that  in  an  equity  cause  it  has  no  such  jurisdiction,  and  that 
all  such  applications  must  be  made  here.    See  Ex  parte 
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Sibbald  v.  U.  A,  12  Pet.  488;  Mu/ford  v.  JEstudiUo,  32 
Ual.  131;  Kirby  v.  Superior  Court,  68  Cal.  604  (10  Pac. 
Rep.  119);  Boynton  v.  Foster,  7  Mete.  415. 

It  is,  therefore,  directed  that  a  writ  of  prohibition  issue 
herein  as  prayed  for,  and  that  the  relator  recover  her  costs 
in  this  proceeding  of  said  Harry  C.  Bell  and  Belle  BelL 

Dunbar,  C.  J.,  and  Hoyt,  Anders  and  Stiles,  JJ., 
concur. 


[  No.  1117.    Decided  November  8, 1898.] 

The  City  of  Olympia,  Appellant,  v.  C.  M.  Moore, 

County  Auditor,  Respondent. 


APPEAL  — TIME  OP  HEARING. 

Cases  on  appeal  will  not  be  heard  out  of  their  regular  order,  ex- 
cept where  grave  public  considerations  justify  the  supreme  court 
in  thus  hearing  and  determining  important  cases. 

Appeal  from  Superior  Court,  Thurston  County. 

O.  V.  Linn,  for  appellant. 
Milo  A.  Hoot,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Hoyt,  J. — This  case  was  brought  here  and  heard  out  of 
its  order  on  account  of  its  presenting  an  alleged  question 
of  great  public  interest  that  it  was  important  should  be 
immediately  decided. 

The  practice  of  bringing  cases  here  on  such  allegations 
for  the  purpose  of  obtaining  an  opinion  of  this  court  as  to 
the  proper  construction  of  a  law  as  to  which  possible 
doubt  may  arise,  has  become  somewhat  common. 

While  such  a  course  of  proceeding  is  proper  enough  in 


IN  RE  GRAHAM.       ,  237 


Not.  1803.]       Opinion  of  the  Court— Dunbar,  C.  J. 

some  cases,  the  tendency  to  thus  take  the  opinion  of  this 
court  in  a  somewhat  informal  manner  with  very  slight 
reason,  has  been  growing  and  unless  checked  will  lead  to 
results  not  to  be  desired.  When  cases  are  thus  presented 
there  is  not  the  same  opportunity  for  careful  consideration 
as  when  presented  in  the  regular  course,  and  only  grave 
public  considerations  will  justify  this  court  in  thus  hearing 
and  determining  important  cases.  For  these  reasons,  and 
as  having  a  tendency  to  decrease  these  applications,  we 
have  concluded  to  refuse  to  enter  into  a  discussion  of  the 
merits  of  the  controversy  in  this  case  further  than  to  say 
that  we  are  entirely  satisfied  with  the  conclusion  to  which 
the  superior  court  arrived  in  the  premises,  and,  therefore, 
affirm  the  judgment  rendered  therein. 

Dunbar,  C.  J.,  and  Scott,  Anders  And  Stiles,  JJ., 
concur. 


[No.  1123.    Decided  November  8, 1898.1 

In  the  Matter  of  the  Application  of  Charles  W.  Gra- 
ham for  a  Writ  of  Habeas  Corpus, 

HABEAS  CORPUS  — JURISDICTION  OF  SUPREME  COURT. 

The  supreme  court  will  not  take  original  jurisdiction  of  an  ap- 
plication for  a  writ  of  habeas  corpus  after  the  denial  of  the  writ  in 
the  same  matter  by  a  superior  court.  (Anders  and  Stiles,  J  J., 
dissent.) 

Original  Application  for  Habeas  Corpus. 

Wmsor,  Bush  dk  Morris,  for  petitioner. 

The  opinion  of  the  court  was  delivered  by 

Dunbab,  C.  J. — It  appears  that  a  petition  had  been  pre- 
sented to  one  of  the  judges  of  the  superior  court  of  King 
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county  and  bad  been  refused,  whereupon  application  has 
been  made  to  this  court. 

While  it  is  true  that  the  constitution  invested  the  su- 
preme court  with  original  jurisdiction  in  habeas  corpus, 
(art.  4,  §4),  it  does  not  follow  that  it  must  take  original 
jurisdiction  in  cases  that  have  been  commenced  in  the  su- 
perior court  or  before  a  judge  thereof.  It  is  true  that  this 
is  a  writ  of  high  personal  privilege  and  involves  personal 
liberty;  a  right  which  the  law  most  jealously  guards;  but 
a  citizen's  right  to  liberty  is  involved  in  many  cases.  This 
question,  like  all  other  questions  involving  his  right  to  lib- 
erty, he  has  a  right  to  have  adjudicated  by  a  competent 
tribunal;  and  that  adjudication,  like  any  other,  is  presumed 
to  be  right  until  the  contrary  is  made  to  appear  on  appeal. 
It  is  an  adjudication  by  a  competent  tribunal;  not  an  adju- 
dication by  every  competent  tribunal  to  which  the  peti- 
tioner is  entitled.  It  does  not  seem  to  us  that  it  accords 
with  the  orderly  administration  of  the  law  to  allow  this  ap- 
plication to  be  made  to  every  superior  judge  and  every  jus- 
tice of  the  supreme  court  in  the  state;  which  would  be 
the  practical  result  in  many  instances  of  sustaining  peti- 
tioner's contention.  This,  we  believe,  is  not  the  object  of 
the  law. 

The  object  in  giving  every  judge  in  the  state  original 
jurisdiction,  no  doubt,  was  to  place  the  remedy  within  easy 
reach  of  the  applicant,  and  insure  him  speedy  relief  when 
he  was  entitled  to  such;  and  not  to  give  him  a  multiplicity 
of  trials.  It  is  true  that  in  some  of  the  states  the  practice 
is  different;  but  such  practice  does  not  commend  itself 
to  our  judgment,  and  we  cannot  follow  it.  When  one 
trial  has  been  accorded  the  petitioner  he  has  secured  all 
the  rights  which  the  law  has  guarantied  him. 

The  petition  will,  therefore,  be  denied. 

Scott  and  Hoyt,  JJ.,  concur. 

Anders  and  Stiles,  JJ.,  dissent. 
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[No.  1005.    Decided  November  9, 1808.] 

The  State  of  Washington,  Respondent,  v.  Fred.  Mun- 

SON,  Appellant.  |  a^  ^ 

CRIMINAL    LAW  —  CONFESSIONS  —  BURGLARY  —  EVIDENCE  —  CORPUS 
DELICTI —  INFORMATIONS. 

Inculpatory  declarations  made  by  a  defendant  charged  with  a 
crime  are  admissible  in  evidence  when  not  caused  by  duress  or  fear 
produced  by  threats. 

Where  it  is  sought  to  deny  that  defendant's  admissions  tending 
to  show  guilt  were  produced  by  threats,  the  admission  of  the  ques- 
tion, "Did  you  make  any  threats  to  him?"  is  not  prejudicial  error, 
when  all  that  was  done  or  said  to  the  defendant,  or  by  him,  was 
subsequently  stated  in  detail. 

In  a  trial  upon  an  information  for  burglary  the  corpus  delicti  is 
proved  when  it  is  shown  that  a  certain  storekeeper  closed  his  store 
on  the  evening  of,  a  certain  day,  and  that  he  and  his  clerks,  after 
locking  the  door  and  closing  the  windows  left  the  store,  leaving  no 
one  there;  that  when  he  left  the  store  there  was  in  a  safeK  which  he 
had  there,  about  eighty  dollars  in  gold  and  silver  coin,  and  in  cur- 
rency, the  latter  being  a  ten,  a  five  and  a  one  dollar  bill;  that  on 
returning  the  next  morning  the  money  was  gone  from  the  safe,  and 
from  appearances  the  back  window  of  the  store  had  been  raised 
during  the  night;  there  was  no  way  by  which  a  person  could  enter 
the  store  except  through  the  doors  or  windows,  and  the  storekeeper 
had  not  authorized  any  one  to  enter  during  the  night. 
•  Where  it  is  shown  that  a  defendant  accused  of  the  burglary  of 
certain  moneys  surrenders  to  the  officer  a  sum  which  he  had  se- 
creted, which  corresponds  in  amount,  kind  and  denomination  with 
that  stolen,  and  accounts  for  his  possession  by  an  extremely  im- 
probable explanation,  and  when  accused  of  the  offense  makes  in- 
culpatory admissions,  his  guilt  is  proved  beyond  a  reasonable 
doubt. 

The  fact  that  stolen  money  is  not  exhibited  in  court  on  the  trial 
for  its  larceny  is  not  ground  for  rejecting  testimony  offered  con- 
cerning it. 

It  is  unnecessary  that  an  information  charging  a  crime  should 
set  forth  the  conditions  which  the  law  provides  must  exist  in  order 
that  a  prosecution  may  be  by  information. 

Appeal  from  Superior  Court,  Thurston  County. 
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SkUlman  <6  Agnew,  and  J.  R.  Mitchell,  for  appellant. 
Milo  A.  Root,  Prosecuting  Attorney,  for  The  State. 

The  opinion  of  the  court  was  delivered  by 

Anders,  J. — The  defendant  was  tried  and  convicted  of 
the  crime  of  burglary,  alleged  in  the  information  to  have 
been  committed  on  the  night  of  the  15th  day  of  February, 
1893,  by  feloniously  and  burglariously  breaking  and  enter- 
ing  the  store  of  one  M.  O'Connor,  in  the  city  of  Olympia, 
county  of  Thurston,  and  State  of  Washington,  with  intent 
then  and  there  feloniously  to  take,  steal  and  carry  away 
certain  money  the  property  of  said  O'Connor  and  then 
being  in  said  store.  From  the  judgment  entered  on  the 
verdict  of  the  jury  the  defendant  appeals  and  asks  a  re- 
versal thereof,  on  account  of  errors  which  he  alleges  the 
court  committed  on  the  trial. 

At  the  trial  the  court  permitted  certain  inculpatory  decla- 
rations made  by  the  defendant  to  the  officers  having  him  in 
custody,  after  his  arrest  for  the  offense  with  which  he  was 
charged  and  for  which  he  was  subsequently  tried.  The 
point  made  by  the  learned  counsel  for  appellant  is,  that 
these  declarations  were  in  the  nature  of  confessions,  and 
were  made  under  the  influence  of  fear  produced  by  threats, 
and  were  therefore  admitted  in  evidence  in  violation  of  the 
provisions  of  §1308  of  the  Code  of  Procedure.  But  we 
think  the  position  of  counsel  is  not  tenable,  for  the  reasons: 
( 1 )  That  no  direct  confession  of  guilt  was  made  by  the 
defendant,  and  (2)  that  the  court  was  clearly  justified  by 
the  evidence  before  it  in  concluding  that  no  threats  were 
made,  and  that  what  the  defendant  then  said  was  dot  caused 
by  duress  or  fear,  but  were  his  own  free  and  voluntary 
declarations. 

Nor  do  we  think  the  defendant  was  at  all  prejudiced  by 
the  court  permitting  the  county  attorney  to  ask,  and  the 
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witnesses  to  answer,  the  question:  "Did  you  make  any 
threats  to  him  ?"  Even  conceding,  as  claimed  on  behalf 
of  the  appellant,  that  the  question  was  leading  and  called 
for  the  expression  of  an  opinion  merely  on  the  part  of  the 
witnesses  so  interrogated,  yet,  as  all  that  was  done  or  said 
to  the  appellant,  or  by  him,  was  subsequently  stated  in 
detail,  no  injury  could  possibly  have  resulted  to  the  appel- 
lant by  reason  of  the  ruling  of  the  court. 

It  is  contended  that  the  corpus  delicti  was  not  proven; 
in  other  words,  that  the  crime  of  burglary  was  not  shown 
to  have  been  committed.  But,  in  our  judgment,  there  was 
ample  proof  of  the  commission  of  the  crime  charged.  The 
facts,  as  disclosed  by  the  evidence,  were  briefly  these:  M. 
O'Connor  owned  a  store  in  Olympia.  In  that  store  he 
had  a  safe,  in  which  there  were  about  eighty  dollars  when 
he  left  the  store  on  the  evening  in  question,  consisting  of 
gold  and  silver  coin,  and  currency,  or  " greenbacks,"  the 
latter  being  a  ten,  a  five  and  a  one  dollar  bill.  He  and 
the  two  young  ladies  who  were  his  clerks  left  the  store 
at  about  eight  o'clock  in  the  evening,  and  neither  of  them 
returned  until  the  next  morning  between  seven  and  eight 
o'clock.  No  one  was  there  when  O'Connor  left,  and  the 
doors  were  locked  and  the  windows  closed  when  they  went 
away.  There  was  no  way  by  which  a  person  could  enter 
the  store  except  through  the  doors  or  windows.  The 
owner  of  the  store  had  not  authorized  any  one  to  enter  it 
during  the  night.  The  money  was  gone  from  the  safe  in 
the  morning,  and  from  appearances  the  back  window  of 
the  store  had  been  raised  during  the  night.  These  facts 
show  that  some  one  had  broken  and  entered  the  building 
with  intent  to  commit  larceny  therein,  and,  therefore,  was 
guilty  of  burglary.    Penal  Code,  §  46. 

And  the  next  question  for  the  jury  to  determine  was 
whether  the  appellant  was  the  guilty  party.  The  jury 
answered  the  question  affirmatively,  and  we  think  their 
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verdict  was  fully  warranted  by  the  proof  disclosed  by  the 
record.  We  hatfe  no  doubt  that  the  money  appellant  had 
tied  up  in  a  handkerchief  and  secreted  at  his  mother's 
house,  and  which  he  produced  and  gave  to  the  chief  of 
police,  was  the  same  money  which  was  taken  from  M. 
O'Connor's  safe  only  a  night  or  two  previously.  The 
amount  given  to  the  officer  was  about  the  sum  that  had 
been  stolen,  and  corresponded  with  it  in  kind  and  denomi- 
nation. What  he  said  and  did  when  he  found  he  was 
accused  of  this  offense,  coupled  with  the  extremely  im- 
probable explanation  of  how  he  obtained  the  money  which 
he  produced  and  turned  over  to  the  chief  of  police,  showed 
his  guilt  beyond  any  reasonable  doubt  whatever.  The  fact 
that  the  money  recovered  was  not  exhibited  in  court  was 
no  ground  for  rejecting  the  testimony  offered  concerning 
it.  It  was  for  the  jury  to  say  from  the  testimony  whether 
or  not  it  was  O'Connor's  money,  and  this  they  were  able 
to  do  without  seeing  it. 

It  is  objected  that  the  information  fails  to  state  facts 
sufficient  to  constitute  a  public  offense,  and  in  support  of 
this  position  it  is  urged  that  it  does  not  clearly  appear 
upon  the  face  of  the  information  that  the  conditions  existed 
which  the  law  provides  must  exist  in  order  that  a  public 
offense  may  be  prosecuted  by  information.  All  that  need 
be  said  in  answer  to  this  proposition  is  that  this  court  took 
a  contrary  view  in  State  v.  Anderson^  5  Wash.  350  (31 
Pac.  Rep.  969),  where  we  held  that  these  conditions  need 
not  be  alleged.  The  facts  constituting  the  crime  charged 
are  clearly  set  forth,  and  that  is  all  the  statute  requires. 

Judgment  affirmed. 

Hoyt,  Stiles  and  Scott,  JJ.,  concur. 

Dunbar,  C.  J.,  not  sitting. 
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[No.  1060.    Decided  November  9, 1803.] 

N.  Voorhies,  Respondent,  v.  Bruce  Hennessy  et  al., 
Appellants. 

BELL  OF  SALE  AS  CHATTEL  MORTGAGE  —  ATTACHMENT  OF  MORT- 
GAGED CHATTELS  — EVIDENCE— PAROL  PROOF  OF  WRITTEN  IN- 
STRUMENT—  JUDGMENT  —  TIME  OF   ENTERING. 

Parol  evidence  is  admissible  for  the  purpose  of  proving  that  an 
absolute  bill  of  sale  was  given  as  a  chattel  mortgage. 

An  attachment  cannot  be  levied  upon  property  held  by  a  debtor 
as  mortgagee  under  a  bill  of  sale  absolute  on  its  face,  although  the 
officer  may  have  had  no  notice  of  the  true  relation  of  the  debtor  to 
the  property. 

The  legal  title  to  property  does  not  vest  in  the  mortgagee  from 
the  fact  that  he  holds  possession  after  the  maturity  of  his  debt. 

Failure  to  enter  judgment  until  several  days  after  a  motion  for 
a  new  trial  is  overruled  constitutes  no  ground  for  error. 

Where  the  assignment  of  a  debt  is  shown  to  be  in  writing,  it  is 
error  to  permit  parol  proof  concerning  the  transaction  until  the 
absence  of  the  writing  is  accounted  for. 

Where  the  issue  is  as  to  whether  a  bill  of  sale  absolute  upon  its 
face  is  or  is  not  a  mortgage,  the  fact  that  it  was  intended  only  as 
security  for  an  indebtedness  should  be  established  by  more  than  a 
fair  preponderance  of  the  evidence. 

Appeal  from  Superior  Court,  Chelmlis  County. 

Ben  Slieeks,  Ilogan  &  McCen%y,  and  George  J.  Moody, 
for  appellants. 

N.  W.  Bush,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Stiles,  J. — Appellant  Hennessy,  as  constable,  had  levied 
upon  certain  personal  property  claimed  by  respondent  un- 
der certain  attachments  and  executions  issued  at  the  suit 
of  other  appellants,  in  actions  brought  by  them  against  one 
Dunbar.  The  property  consisted  of  four  oxen,  with  yokes 
and  chains,  which  had  been  the  property  of  respondent,  and 
while  owned  by  him  hired  to  Gray  &  Emerson.     Some 
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weeks  before  the  levy  respondent  gave  Dunbar  an  absolute 
bill  of  sale  of  the  property,  and  directed  Gray  &  Emerson 
to  pay  the  subsequently  accruing  hire  to  him.  Upon  the 
levy  respondent  sued  for  possession,  and  sought  to  estab- 
lish that  the  actual  transaction  with  Dunbar  was  a  chattel 
mortgage  to  secure  the  payment  of  $375  due  from  himself 
to  Dunbar  upon  an  account  for  goods.  The  consideration 
for  the  property  mentioned  in  the  bill  of  sale  was  $300, 
and  it  was  claimed  that  the  hire  of  the  cattle,  etc.,  was  to 
be  applied  on  the  unsecured  portion  of  the  debt  due 
Dunbar. 

Judgment  was  entered,  on  the  verdict  of  a  jury,  for  re- 
spondent. 

1.  The  first  objection  made  is  that  the  court  allowed 
Voorhies  and  Dunbar  to  testify  as  to  their  infent  in  con- 
nection with  the  bill  of  sale.  But  there  probably  never  was 
a  case  where  it  was  sought  to  show  that  a  deed  or  bill  of 
sale,  absolute  on  its  face,  was  in  fact  intended  as  a  mort- 
gage, where  parol  testimony  was  not  admitted.  Jones  on 
Mortgages,  §  321.  By  such  a  proceeding  the  writing  is 
not  varied  or  contradicted. 

2.  Whether  the  officer  had  or  had  not  notice  of  the  true 
relation  of  Dunbar  to  the  property  seized,  could  make  no 
difference;  if  it  really  belonged  to  respondent  he  had  no 
right  to  interfere  with  it.  The  creditors  of  Dunbar  were 
not  purchasers  for  value,  and  could  lose  nothing,  however 
the  title  turned  out  to  be.  Burke  v.  Johnson,  37  Kan.  337 
(15  Pac.  Rep.  204);  Drake  on  Attachment,  §  197. 

3.  If  Dunbar  was  a  mortgagee  in  possession  after  the 
maturity  of  his  debt,  appellants  are  in  error  when  they  as- 
sume that  such  a  state  of  facts  amounted  to  a  forfeiture  so 
that  the  legal  title  to  the  property  vested  in  him.  Such 
is,  perhaps,  the  general  rule  (Jones,  Chat.  Mort.,  566); 
but  it  does  not  prevail  in  this  state.  Silsby  v.  Aldridge,  1 
Wash.  117  (23  Pac.  Rep.  836). 
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4.  That  the  judgment  was  not  entered  on  the  same  day 
on  which  the  motion  for  a  new  trial  was  overruled,  but  ten 
days  later,  did  not  in  anywise  prejudice  appellants,  and 
constitutes  no  ground  for  error. 

5.  The  assignment  by  Dunbar  to  the  Weatherwax  Lum- 
ber Company  of  the  debt  owing  the  former  by  respondent 
having  been  shown  to  be  in  writing,  no  further  proof  con- 
cerning the  transaction  should  have  been  received  until  the 
writing  was  produced  or  accounted  for.  It  was,  therefore, 
error  to  allow  several  witnesses  to  testify  concerning  it. 
The  assignment  carried  with  it  the  right  to  the  security, 
and  it  was  a  material  matter  as  tending  to  show  the  acts  of 
the  parties  to  the  bill  of  sale,  respondent  claiming  that  he 
was  called  upon  to  agree  to  the  transaction,  and  that  he 
did  agree. 

6.  The  court  charged  the  jury  as  follows: 

"If  you  find  by  a  fair  preponderance  of  the  evidence 
that  said  bill  of  sale  was  intended  only  as  security  for  an 
indebtedness  then  owing  from  plaintiff  to  Dunbar  .  .  . 
then  your  verdict  should  be  for  plaintiff. ' ' 

Were  the  testimony  of  the  two  parties  to  the  bill  of  sale 
standing  alone,  without  circumstances  which  leave  it  open 
to  question  whether  the  theory  of  the  bill  of  sale  was  not 
an  afterthought,  as  appellants  stoutly  contend,  we  might 
be  able  to  uphold  the  judgment  entered,  for  want  of  preju- 
dice growing  out  of  this  charge.  But  as  the  case  stands 
we  cannot  say  that  no  injury  was  inflicted  upon  the  appel- 
lants by  it.  In  such  cases  the  solemnity  of  a  writing  is 
not  to  be  overcome  by  a  mere  preponderance  of  evidence. 
The  writing  itself  stands  ag  the  clearly  stated  and  delib- 
erately ascertained  intention  of  the  parties,  which  must  be 
enforced,  unless  it  is  shown  by  clear,  positive  and  convinc- 
ing evidence  that  the  mutual  intention  was  something  else, 
and  that  it  was  with  such  different  intention  understood  by 
both  parties  that  the  instrument  was  delivered  and  ac- 
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cepted.  This  is  the  rule  in  equity,  where  cases  of  this 
kind  are  most  frequently  heard;  and  when  submitted  to  a 
jury  the  same  rule  applies.  Jones  on  Mortgages,  §335; 
Purlngton  v.  Akhurst,  74  111.  490;  Sewell  v.  Price's  AdaiCr, 
32  Ala.  97;  Cadman  v.  Peter,  118  U.  S.  73  (6  Sup.  Ct 
Rep.  957);  McCormick  v.  Herndon,  67  Wis.  648  (31  N.  W. 
Eep.  303),  and  note;  Perot  v.  Cooper,  17  Col.  80  (28  Pac. 
Rep.  391). 

The  judgment  is  reversed,  and  the  cause  remanded  for  a 
new  trial. 

Dunbar,  C.  J.,  and  Hoyt,  Anders  and  Scott,  JJ., 
concur. 


[No.  928.    Decided  November  11,  1893.] 

The   State   of   Washington,    Respondent,   v.    Thomas 
Walters,  Appellant. 

WITNESS  — IMPEACHMENT— CONSTITUTIONAL  LAW  — JUDICIAL  COM- 
MENT ON  FACTS  —  POSSESSION  OF  RECENTLY  STOLEN  PROPERTY. 

It  is  not  error  to  allow  impeaching  testimony  when  a  witness 
has  been  asked  if  he  had  a  conversation  with  a  certain  person  at  a 
given  saloon  in  the  month  of  July  in  reference  to  the  case,  and  if  he 
did  not  at  that  time  make  certain  statements,  which  counsel  re- 
peated and  which  the  witness  denied  that  he  made,  as  the  witness1 
attention  must  have  been  so  directed  to  the  particular  statements 

.  in  regard  to  which  he  was  interrogated  that  he  was  in  no  way 

e37   369  prejudiced,  although  the  exact  time  was  not  called  to  his  attention. 

37   371  The  remark  of  a  trial  judge,  while  attempting  to  convey  to  the 

1   7   246  minds  of  the  jury  that  it  is  not  necessary  to  prove  that  a  crime  was 

1  41   M8  committed  on  the  exact  day  alleged  in  the  information,  that  "it  is 

only  necessary  to  allege  the  date  in  order  to  identify  the  crime," 

does  not  assume  that  a  crime  has  been  committed. 

All  remarks  and  observations  by  the  court  in  charging  the  jury, 
as  to  the  facts  before  them,  are  positively  prohibited  by  art. 4,  §10 
of  the  state  constitution,  and  will  be  cause  for  reversal,  unless  it 
appears  that  the  accused  was  in  nowise  prejudiced  thereby. 
(Scott  and  Hoyt,  JJ.,  dissent.) 
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The  possession  of  recently  stolen  property  is  a  circumstance  to 
be  considered  by  the  jury  in  connection  with  all  the  other  evidence 
iu  the  given  case  in  determining  the  guilt  or  innocence  of  the  ac- 
cused; and  the  presumption  that  may  be  drawn  from  such  posses- 
sion is  one  of  fact  merely,  and  is  to  be  determined  by  the  jury 
alone. 

Appeal  from  Superior  Court,  Lincoln  County. 

JVr.  T.  Caton,  and  C.  S.  Voorhees  (Jone$,Yoorhees  &  Ste- 
phens, of  counsel),  for  appellant. 

J.  TF.  Merritty  and  James  A.  Haight,  for  The  State. 

The  opinion  of  the  court  was  delivered  by 

Anders,  J.  —  On  the  trial  of  an  information  charging 
the  defendant  and  one  George  Gibbons  with  the  crime  of 
horse  stealing,  the  defendant,  having  been  separately  tried, 
was  convicted  and  sentenced  to  imprisonment  in  the  state 
penitentiary  for  the  term  of  five  years.  He  brings  the 
cause  to  this  court  for  review  upon  exceptions  reserved 
and  errors  assigned. 

The  alleged  errors  relate  mainly  to  the  instructions  given 
by  the  court  to  the  jury,  but  objection  is  made  to  the  de- 
cision of  the  court  in  overruling  appellant's  objection  to 
the  evidence  of  one  Vent,  offered  for  the  purpose  of  im- 
peaching William  Johnson,  on  the  ground  that  no  proper 
foundation  had  been  laid  for  the  introduction  of  such  testi- 
mony. When  Johnson  was  on  the  witness  stand  he  was 
asked  if  he  remembered  having  a  conversation  with  Mr.  Vent 
down  in  what  is  known  as  Jim  Campbell's  saloon  last  July, 
in  reference  to  this  case,  and  if  he  did  not  then  make  cer- 
tain statements,  which  counsel  for  the  state  repeated  and 
which  the  witness  denied  that  he  made.  Subsequently 
Vent  was  called  as  a  witness  and  interrogated  as  to  what 
Johnson  said  in  the  conversation  alluded  to.  The  court 
permitted  the  witness,  over  appellant's  objection,  to  detail 
certain  statements  which  he  testified  Johnson  made  to  him 
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at  this  saloon,  and  which  were  substantially  the  same  state- 
ments that  Johnson  denied  having  made.  It  is  claimed 
on  behalf  of  the  appellant,  that  "time,  place  and  circum- 
stance' '  were  by  no  means  sufficiently  indicated  in  the 
question  propounded  to  Johnson  to  justify  the  admission 
of  the  testimony  given.  While  the  particular  circumstances 
and  the  exact  time  of  the  supposed  conversation  were  not 
called  to  the  attention  of  the  witness  on  his  cross  examina- 
tion, still  we  think  his  attention  must  have  been  so  directed 
to  the  particular  statements  in  regard  to  which  he  was 
interrogated,  that  he  was,  in  no  way,  prejudiced  or  harmed 
by  the  ruling  of  the  court.  The  record  shows  that  the 
objection  made  by  the  defendant  at  the  trial  was,  that  the 
time  of  the  alleged  conversation  was  not  sufficiently  speci- 
fied, not  that  the  "place  and  circumstance"  were  not 
designated.  It  may  be  that  the  exact  hour  or  day  of  the 
week  or  month  was  unknown,  yet  the  court  would  not  have 
been  justified,  under  such  circumstances,  in  rejecting  the 
testimony  on  that  ground  alone. 

We  come  now  to  the  consideration  of  those  portions  of 
the  court's  charge  to  the  jury  which  appellant  claims  were 
erroneous  and  which  legally  entitle  him  to  a  new  trial. 
While  attempting  to  convey  to  the  minds  of  the  jury  that 
it  was  not  necessary  to  prove  that  a  crime  was  committed 
on  the  exact  day  alleged  in  the  information,  but  that  the 
proof  of  any  time  within  the  statute  of  limitations  would  be 
sufficient,  the  trial  judge  remarked  that  "it  is  only  neces- 
sary to  allege  the  date  in  order  to  identify  the  crime. '' 
The  objection  made  to  this  language  is  that  the  court 
thereby  assumed  and  so  told  the  jury  that  a  crime  had 
been  committed.  The  remark  was  a  general  one,  and  no 
doubt  was  not  intended  by  the  judge  as  an  expression  of 
his  opinion  upon  the  weight  or  effect  of  the  evidence  in  the 
case  before  him.  Nor  do  we  think  the  jury  could  have 
understood  the  court  as  saying,  or  intending  to  say,  that 
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the  crime  charged  in  the  information,  or  any  crime,  had 
been  committed.  While  the  expression  was  perhaps  not 
as  apt  as  it  might  have  been,  the  idea  evidently  intended  to 
be  conveyed  was,  that  it  was  only  necessary  to  allege  a  date 
in  an  information  in  order  to  show  that  the  acts  constituting 
the  crime,  as  therein  set  forth,  were  done  at  some  time 
within  the  statute  of  limitations — and  thus  to  "identify" 
the  crime  charged  —  as  one  for  which  the  accused  might 
be  legally  tried. 

The  following  instruction  is  also  complained  of  by  the 
appellant: 

"But  if  the  defendant  was  not  guilty,  and  if  you  find 
from  the  testimony  that  he  was  not  assisting  in  the  theft 
of  the  horses  stolen  by  Gibbons,  then  he  would  not  be 
guilty  of  the  offense  charged  in  the  information  simply  by 
reason  of  his  assisting  Gibbons  in  shipping  the  horses  out  of 
the  country."1 

It  appears  by  the  testimony  of  Gibbons  that  he  himself  * 
had  been  convicted  of  the  theft  of  the  horses,  and  that  the  ap- 
pellant was  likewise  concerned  in  the  larceny,  and  assisted 
him,  Gibbons,  in  shipping  the  stolen  horses  to  the  State 
of  Illinois;  but  it  also  appears  that  Gibbons  admitted  on 
cross  examination  that  while  testifying  in  his  own  behalf  on 
his  trial  for  stealing  these  same  horses,  he  then  swore,  in  sub- 
stance, that  appellant  had  nothing  to  do  with  the  larceny, 
but  that  what  he  then  testified  to  was  not  true.  If  it  was 
necessary,  in  order  to  determine  the  guilt  of  the  defendant, 
to  show  that  Gibbons  stole  the  horses  and  that  the  defend- 
ant merely  assisted  him,  in  some  way,  in  so  doing — and 
that  seems  to  have  been  the  theory  of  the  prosecution  — 
then  it  was  improper  for  the  court  to  say  to  the  jury,  di- 
rectly or  indirectly,  that  Gibbons  stole  the  horses  in  con- 
troversy, or  that  the  defendant  assisted  him  in  shipping 
them  out  of  the  country.  The  language  of  the  learned 
judge  shows  that  he  assumed,  as  proven,  the  existence  of 
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facts  which  it  was  the  exclusive  province  of  the  jury  to  de- 
termine from  the  testimony  adduced  before  them,  and  this 
we  think. was  error. 

The  court,  in  its  charge  to  the  jury,  also  said: 

"In  this  case,  if  you  believe  from  the  evidence  that 
prior  to  the  commission  of  the  crime  alleged  in  the  in- 
formation, the  defendant  had  always  borne  a  good  reputa- 
tion, good  character  for  honesty  among  his  neighbors,  in 
the  neighborhood  where  he  lived,  then  this  is  a  fact  proj>er 
to  be  considered  by  you  in  determining  whether  or  not  the 
witnesses  who  have  testified  to  facts  tending  to  criminate 
him  have  been  mistaken,  or  have  testified  falsely  or  truth- 
fully." 

Here  again  the  learned  judge  invaded  the  province  of  the 
jury  and  commented  on  the  facts  of  the  case  sufficiently  to 
convey  to  their  minds  that,  in  his  opinion,  witnesses  had 
testified  to  facts  tending  to  criminate  the  defendant.  In 
our  judgment,  this  statement  was  not  only  violative  of  the 
constitutional  provision  that  "judges  shall  not  charge 
juries  with  respect  to  matters  of  fact,  nor  comment  thereon, 
but  shall  declare  the  law,"  (§16,  art.  4,  State  Con.),  but 
may  have  been  highly  prejudicial  to  the  defendant.  It  is 
doubtless  true  that,  in  jurisdictions  where  the  judges  are 
permitted  to  state  the  facts  and  to  sum  up  the  evidence, 
such  instructions  as  that  now  under  consideration  would 
not  be  deemed  erroneous,  but,  where  the  "supreme  law" 
declares  that  judges  shall  not  charge  juries  with  respect  to 
matters  of  fact,  nor  even  comment  thereon,  the  rule  must 
be  different.  It  is  not  the  quantum,  of  any  particular  com- 
ment, but  all  comment  whatever,  that  is  inhibited  by  the 
constitution;  and, therefore, courts  should  be  extremely  care- 
ful to  confine  their  instructions  solely  to  declaring  the  law. 
All  remarks  and  observations  as  to  the  facts  before  the 
jury  are  positively  prohibited,  and  if  any  such  are  made, 
the  judgment  will  be  reversed  unless  the  appellate  court 
can  see  that  the  accused  was  in  no  wise  prejudiced  thereby. 
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Upon  the  question  of  the  possession  of  recently  stolen 
property,  the  court  charged  the  jury  as  follows: 

ul  instruct  you  further  that  the  possession  of  recently 
stolen  property  is  regarded  in  law  as  a  criminating  circum- 
stance, tending  to  show  that  the  possessor  stole  the  prop- 
erty, unless  the  facts  and  circumstances  surrounding  or 
connected  with  said  possession,  or  other  evidence,  explains 
or  shows  said  possession  might  have  been  acquired  hon- 
estly. In  this  case,  if  the  jury  believe  from  the  evidence, 
beyond  a  reasonable  doubt,  that  the  property  described  in 
the  information  was  stolen,  and  that  the  defendant  was 
found  in  possession  of  the  property  soon  after  it  was 
stolen,  then  said  possession  is  in  law  a  criminating  cir- 
cumstance, tending  to  show  the  guilt  of  the  defendant,  un- 
less the  evidence,  and  the  facts  and  circumstances  proved, 
show  that  he  may  have  come  honestly  in  possession  of  it. ' ' 

It  is  contended  on  behalf  of  the  appellant  that  the  court 
in  thus  instructing  the  jury,  not  only  commented  on  the 
facts  in  evidence,  but  failed  to  declare  the  law  correctly. 
And  we  are  of  the  opinion  that  the  instruction  is,  in  a 
great  measure,  open  to  the  criticism  made  by  counsel. 

The  possession  of  recently  stolen  property  may  or  may 
not  be  a  criminatiug  circumstance,  and  whether  it  is  or  not 
depends  upon  the  facts  and  circumstances  connected  with 
such  possession.  It  is  a  circumstance  to  be  considered  by 
the  jury  in  connection  with"  all  the  other  evidence  in  the 
given  case,  in  determining  the  guilt  or  innocence  of  the  ac- 
cused; and  its  weight,  as  evidence,  like  that  of  any  other 
fact,  is  to  be  determined  by^them  alone.  People  v.  Cham- 
hers,  18  Cal.  383;  People  v.  Ah  Ki,  20  Cal.  178;  People  v. 
Noregea,  48  Cal.  123;  State  v.  Humason,  5  Wash.  499  ( 32 
Pac.  Rep.  Ill);  Watkim  v.  State,  2  Tex.  App.  73. 

Any  presumption  that  may  be  drawn  from  such  posses- 
sion is  a  presumption  of  fact  merely;  in  other  words,  it  is 
only  an  inference  that  one  fact  may  exist  from  the  proof 
of  another,  and  does  not  amount  to  a  rule  of  law.  Whart. 
Cr.  Ev.  758;  Smith  v.  State,  58  Ind.  340;  State  v.  Hodge, 
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50  N.  H.  510;  3  Greenl.  Ev.,  §31;  IngaUs  v.  State,  48 
Wis.  656  (4  N.  W.  Rep.  785);  Bishop,  Cr.  Proc.,  §745. 

The  judgment  of  the  lower  court  is  reversed,  and  the 
cause  remanded  for  a  new  trial. 

Dunbar,  C.  J.,  and  Stiles,  J.,  concur. 

Scott,  J.  (dissenting). — I  think  the  .court  has  given  a 
wrong  and  altogether  too  rigid  an  interpretation  of  the 
constitutional  provision  prohibiting  judges  from  charging 
juries  with  respect  to  matters  of  fact  or  commenting 
thereon,  and  one  that  will  seriously  embarrass  the  lower 
courts  in  the  trials  of  causes. 

The  object  and  intent  of  this  provision  is  to  prevent  the 
judge  from  conveying  his  opinion  of  the  truthfulness  or 
untruthfulness  of  any  part  of  the  testimony  to  the  jury, 
but  not  to  prevent  him  from,  in  guarded  language,  in- 
structing the  jury  what  may  be  the  legal  effect  of  testi- 
mony, if  believed  by  them,  or  what  credit  it  may  or  may 
not  be  entitled  to  as  matter  of  law,  nor  from  incidentally 
alluding  to  admitted  facts. 

The  strict  interpretation  here  given  is  sustained  by  the 
courts  of  Texas,  but  1  believe  not  elsewhere.  The  Texas 
provision  is,  that  the  judge  "shall  not  express  any  opinion 
as  to  the  weight  of  the  evidence,  nor  shall  he  sum  up  the 
testimony/ '  Parrish  v.  State,  45  Tex.  54.  Ours  is,  that 
"judges  shall  not  charge  juries  with  respect  to  matters  of 
fact,  nor  comment  thereon,  but  shall  declare  the  law."  It 
may  be  that  ours  is  the  more  strict  of  the  twro,  yet  the  evi- 
dent intention  is  to  prevent  the  judge  from  influencing  the 
jury  in  finding  as  to  the  truthfulness  of  particular  testi- 
mony. Now  he  must  declare  the  law,  and  the  particular 
law  declared  must  be  with  reference  to  the  facts  proved  in 
the  particular  case,  and  must  of  necessity  be  in  a  measure 
a  charge  with  respect  to  matters  of  fact. 

It'  may  be  that  the  instruction  complained  of,  relating 
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to  the  recent  possession  of  stolen  property,  was  not  aptly 
framed,  yet,  in  the  light  of  the  whole  charge,  I  do  not 
think  it  was  erroneous.  It  should  not  be  held  error  for  the 
court  to  instruct  the  jury  that  the  recent  possession  of 
stolen  property,  if  unexplained,  is  a  circumstance  tending 
to  show  the  guilt  of  the  defendant — something  that  is 
universally  conceded.  The  jury  are  left  free  to  find  as  to 
the  truthfulness  of  the  testimony,  and  as  to  the  weight 
that  should  be  attached  to  it.  Such  an  instruction,  instead 
of  commenting  upon  the  facts,  is  rather  declaring  the  law 
upon  the  facts,  or  informing  the  jury  what  the  legal  effect 
of  certain  testimony  is,  or  may  be,  or  what  authority  they 
have  a  right  to  attach  to  it  as  a  matter  of  law.  It  is  not 
a  comment  on  the  facts.  Comment,  as  used  here,  means 
something  in  the  nature  of  a  criticism.  If  such  an  in- 
struction is  obnoxious  to  this  provision,  it  is  because  it  is  a 
charge  with  respect  to  matters  of  fact.  The  provision  of 
the  California  constitution  is,  that  "  judges  shall  not  charge 
juries  with  respect  to  matters  of  fact,  but  may  state  the 
testimony  and  declare  the  law."  Sec.  19,  art.  6.  And  in 
that  state  a  charge  that  the  recent  possession  of  stolen 
property  is  a  circumstance  tending  to  show  guilt,  is  au- 
thorized. People  v.  Fagan,  66  Cal.  534  (6  Pac.  Rep.  394). 
It  cannot  be  maintained  that  it  is  so  because  of  the  pro- 
vision permitting  judges  to  state  the  testimony,  for  it  is 
not  a  stating  of  the  testimony,  nor  does  it  purport  to  be. 
Such  a  charge  can  gain  no  additional  sanction  from  this 
provision,  and  the  other  provision  preventing  judges  from 
charging  with  respect  to  matters  of  fact  is  identical  with 
ours.  A  judge  would  not  be  authorized  to  comment  upon 
or  criticise  the  testimony  in  California.  He  may  state  it, 
but  otherwise  the  prohibition  is  fully  as  strong  as  our 
own,  and  if  such  a  charge  can  be  authorized  under  one  of 
said  constitutional  provisions  it  can  be  under  the  other. 
The  sole  purpose  of  such  a  provision  is  to  prevent  judges 
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from  charging  juries  with  respect  to  matters  of  fact  in  such 
a  way  as  to  influence  them  in  finding  as  to  the  truthfulness 
of  the  testimony.  A  literal,  rigid  enforcement  of  this  pro- 
vision, as  viewed  by  the  majority,  will  revolutionize  the 
system  of  trials.  Under  such  a  strict  interpretation  as  will 
prevent  a  judge  from  alluding  to  the  facts,  he  would  not 
be  authorized  to  instruct  the  jury  that  the  recent  posses- 
sion of  stolen  property  should  be  considered  with  reference 
to  the  explanation  offered  therefor  by  the  defendant;  or 
to  instruct  them  what  effect  certain  testimony  would  not 
be  entitled  to  have.  For  instance,  that  the  recent  possession 
of  stolen  property,  if  unexplained,  is  not  alone  sufficient  to 
justify  conviction.  And  yet  this  is  the  rule  adopted  in 
some  of  the  states  and  here.  State  v.  Humason,  5  Wash. 
499  (32Pac.  Rep.  111). 

Scarcely  a  criminal  case  is  brought  here  that  does  not 
embrace  some  such  kindred  proposition  that  the  defendant 
has  requested  the  court  to  charge  upon  as  to  the  effect  of 
certain  testimony,  and  which  the  court  has  given  without 
question. 

For  instance,  that  flight  shall  not  be  taken  as  conclusive 
evidence  of  guilt;  or  that  the  fact  of  flight  shall  be  consid- 
ered in  connection  with  certain  mitigating  circumstances 
specified;  or  that  circumstantial  evidence,  to  justify  convic- 
tion, must  be  incompatible  with  any  reasonable  hypothesis 
of  the  innocence  of  the  accused;  or  where  a  witness  has  been 
proven  to  have  testified  falsely  in  one  material  matter,  that 
the  jury  may  disregard  his  testimony  entirely,  excepting  as 
corroborated  by  other  credible  evidence.  And  the  same 
is  true  in  a  large  degree  of  civil  causes,  as  the  last  instance 
specified  would  apply  to  such.  Also  with  respect  to 
charges  upon  negligence — that  certain  things  if  proved 
may  be  evidence  of  negligence,  or  may  establish  it,  or  the 
contrary. 

It  is  as  much  charging  with  respect  to  matters  of  fact 
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for  the  judge  to  tell  the  jury  what  effect  certain  testimony  is 
not  entitled  to  have,  or,  under  certain  circumstances  as  they 
may  find,  it  is  not  entitled  to  have,  as  it  is  for  him  to  tell 
them  what  effect  they  have  a  right  to  attach  to  it;  and  if  the 
judge  is  prohibited  from  saying  one,  he  is  necessarily  pro- 
hibited from  saying  the  other.  Thus  the  guidance  afforded 
by  well  settled  legal  principles  is  practically  taken  away 
from  juries,  at  least  to  a  very  large  extent,  in  considering 
testimony  bearing  upon  issues  submitted  to  them.  In 
many  instances  the  rights  of  litigants  will  thereby  be  jeop- 
ardized and  subjected  to  the  unguided,  mistaken  judgment 
of  juries,  although  conscientiously  undertaking  to  arrive  at 
the  truth,  and  solely  because  of  their  having  no  informa- 
tion as  to  the  effect  which  certain  classes  of  testimony  may 
or  should  not  have.  Legal  proceedings  are  thereby  ren- 
dered much  more  uncertain,  for  different  juries  would  un- 
doubtedly attach  varying  degrees  of  importance  to  the 
same  identical  facts  and  circumstances  which  they  might 
find  to  be  conclusively  proven.  The  same  facts  should 
mean  the  same  thing  in  every  trial  under  the  same  circum- 
stances and  conditions,  and  should  be  entitled  to  just  the 
same  consideration.  This  is  true  of  all  the  matters  above 
enumerated,  and  to  prevent  the  judge  from  furnishing  the 
jury  with  any  information  as  to  these  matters,  which  even 
may  be  universally  conceded  to  be  established,  is  to  remove 
those  barriers  and  landmarks  of  safety  which  the  law  in  its 
wisdom,  and  the  experience  of  ages,  has  thrown  around 
trials  in  both  civil  and  criminal  actions.  While  juries 
should  be  left  to  find  the  facts  in  all  cases,  unbiased  by 
any  opinion  of  the  judge  as  to  the  truthfulness  or  untruth- 
fulness of  any  part  of  the  testimony,  it  should  be  under 
such  general  instructions  as  to  always  lead  them  to  give 
the  same  consideration,  as  far  as  practicable,  to  the  same 
facts  and  circumstances  in  one  case  as  in  another  of  the  same 
class.     If  the  court  is  not  permitted  to  throw  such  light 
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in  a  general  way  upon  the  evidence  as  the  law  gives,  be- 
yond a  declaration  of  such  matters  of  law  as  have  no  pos- 
sible bearing  upon  some  particular  part  of  the  testimony, 
juries  are  left  to  grope  in  the  dark  largely,  and  their  ver- 
dicts to  chance  and  uncertainty  in  a  much  greater  degree 
than  ever. 

In  Hodde  v.  State,  8  Tex.  App.  384,  a  charge  that  "cir- 
cumstantial evidence,  like  all  other  evidence,  should  be 
examined  with  great  care,  but  that  when  circumstances 
constituting  the  chain  of  evidence  are  properly  and  closely 
linked  together,  and  are  consistent  with  themselves  and 
with  the  principal  fact  in  issue,  it  is  capable  of  leading  the 
mind  to  very  satisfactory  conclusions,"  was  held  to  be 
error,  as  in  conflict  with  the  provision  mentioned,  although 
the  court  stated  that  the  general  rule  as  laid  down  in  the 
instruction  might  be  considered  as  axiomatic. 

And  in  Merritt  v.  State,  2  Tex.  App.  182,  it  was  held 
error  under  said  provision  for  the  court  to  tell  the  jury 
that— 

1 1  You  are  at  liberty  to  consider  the  several  statements 
made  by  the  defendant  as  to  the  manner  in  which  he  came 
in  possession  of  it  [  stolen  property  ],  in  order  to  enable  you 
to  arrive  at  the  guilt  or  innocence  of  the  defendant,  and  if 
said  statements  appear  to  be  reasonable  and  consistent,  it 
is  a  circumstance  in  his  favor,  and  if  said  statements  are 
unreasonable  and  false,  it  is  a  circumstance  against  him." 

And  this  is  what  a  literal  and  strict  interpretation  of  our 
constitutional  provision  means.  It  seems  to  me  unnecessary 
that  it  should  be  given  such.  It  can  and  should  be  inter- 
preted solely  in  the  way  of  prohibiting  judges  from  charg- 
ing or  commenting  upon  the  testimony  with  relation  to  its 
truthfulness  or  untruthfulness.  An  absolute  prohibition  of 
all  reference  to  the  facts  is  a  harsh  interpretation  of  it,  and 
much  further  than  it  is  desirable  to  go. 

I  do  not  think  any  of  the  grounds  upon  which  error 
is  founded  in  the  majority  opinion  are  well  taken.     It  was 
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a  conceded  fact  upon  the  trial  that  Gibbons  had  stolen  the 
horses;  no  one  questioned  this,  and  the  fact  that  the  court 
incidentally  alluded  to  them  as  having  been  stolen  by  him 
should  not  be  held  violative  of  this  provision,  it  being  an 
admitted  fact,  and  I  do  not  see  how  such  reference  could 
have  prejudiced  the  defendant.  Nor  could  there  be  any 
possible  question  but  that  the  matters  testified  to  by  the 
witnesses,  if  true,  did  tend  to  criminate  the  defendant. 
This  was  apparent  to  every  one,  and  the  allusion  thereto, 
consequently,  was  harmless.  The  question  was,  whether 
they  were  to  be  believed  or  not,  and  this  was  left  open  for 
the  jury  to  pass  upon. 

Hoyt,  J.,  concurs  in  the  above. 


[No.  1106.    Decided  November  11,  1898.] 

In  the  Matter  of  the  Application  of  John  Murphy  for  a 
Writ  of  Habeas  Corpus. 

CRIMINAL  LAW— TIME  OF  TRIAL  OF  ACCUSED. 

Where  a  person  charged  with  crime  has  been  tried  and  convicted 
within  sixty  days  after  the  filing  of  the  information,  and  upon  his 
motion  the  conviction  has  been  set  aside,  and  new  trial  granted,  the 
failure  to  re-try  the  case  within  sixty  days  after  the  information  was 
filed  is  not  ground  for  dismissal  under  §1369,  Code  Proc,  as  that 
section  would  not  apply  to  such  a  case  until  after  the  expiration  of 
sixty  days  from  the  making  of  the  order  setting  aside  the  former 
trial. 

Original  Application  for  Habeas  Corpus. 

F.  W.  Cushman,  for  petitioner. 
TT.  H  Sndl,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Scott,  J. — The  relator  and  one  John  Olsen  were  bound 
over  to  the  superior  court  of  Pierce  county  to  answer  a 
charge  of  burglary. 

17  —  7   WASH. 
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On  the  18th  day  of  September,  1893,  Olsen  was  tried  and 
convicted  in  said  court,  and  on  the  20th  day  of  said  month 
the  relator  was  there  tried  and  convicted,  whereupon  relator 
filed  a  motion  for  arrest  of  judgment  and  for  a  new  trial. 
Upon  the  hearing  thereof  said  court  set  said  conviction 
aside  and  fixed  upon  the  12th  day  of  October,  1893,  for  a 
re-trial. 

Said  cause  not  yet  having  been  brought  to  trial,  said  de- 
fendant asks  to  be  discharged  under  §  1369,  Code  Proc., 
which  provides  that — 

4 'If  a  defendant  indicted  or  informed  against  for  an  of- 
fense, whose  trial  has  not  been  postponed  upon  his  applica- 
tion, be  not  brought  to  trial  within  sixty  days  after  the 
indictment  is  found  or  the  information  filed,  the  court  must 
order  it  to  be  dismissed,  unless  good  cause  to  the  contrary 
be  shown;" — 

And  upon  the  ground  that  he  has  not  been  granted  a 
speedy  public  trial  by  an  impartial  jury,  as  is  provided  by 
§  22,  art.  1  of  the  constitution,  and  §  1363,  Code  Proc.  As 
reasons  why  the  writ  should  not  be  granted,  the  return  to 
the  order  to  show  cause  alleges  said  court  was  on  the  12th 
day  of  October  aforesaid  occupied  with  the  trial  of  other 
criminal  causes,  and  for  that  reason  it  was  impracticable 
to  try  said  defendant  at  said  time,  and  also  for  some  time 
thereafter,  and  as  a  further  reason  for  not  bringing  said 
cause  to  trial,  it  is  alleged  that  in  the  opinion  of  the  court 
and  the  prosecuting  attorney  it  would  have  been  impossible 
to  have  procured  an  impartial  jury  to  try  said  cause  from 
the  panel  in  attendance  at  said  term  of  court  in  consequence 
of  two  juries  having  been  drawn  therefrom  previously  for 
the  purpose  of  trying  said  Olsen  and  relator  as  aforesaid, 
and  it  appears  that  after  the  other  business  of  the  term  had 
been  disposed  of,  the  jurors  were  discharged  and  the  re- 
lator held  in  custody.  It  appears  that  only  one  of  the  de- 
partments of  said  court,  however,  was  occupied  with  the 
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trial  of  criminal  causes,  apd  that  the  defendant  could  have 
been  tried  in  another  department  thereof,  providing  a  jury 
could  have  been  obtained  therefor.  The  reasons  advanced 
for  not  trying  relator  are  unsatisfactory,  and  we  are  of  the 
opinion  that  there  should  have  been  an  attempt  at  least  to 
have  obtained  a  jury  from  said  panel  or  otherwise  as  pro- 
vided by  law  to  re-try  him.  But,  be  this  as  it  may,  we  do 
not  think  the  relator  has  shown  sufficient  cause  for  his  dis- 
charge at  this  time.  Section  1369  aforesaid  should  not  be 
held  to  apply  to  this  kind  of  a  case,  at  any  rate  until  after 
the  expiration  of  sixty  days  from  the  making  of  the  order 
setting  aside  the  trial  which  was  had. 

While  it  may  be  that  the  relator  has  not  been  granted  a 
speedy  and  impartial  trial  within  the  other  provision  afore- 
said, we  do  not  think  that  the  delay  was  under  the  circum- 
stances so  unwarranted  as  to  entitle  him  to  a  discharge 
thereunder,  whatever  other  rights  he  may  have  in  the 
premises. 

Writ  denied. 

Hoyt,  J.,  concurs  in  the  result. 

Anders,  J.  (concurring). — It  is  not  claimed  on  behalf 
of  the  relator  that  he  was  not  tried  within  the  time  pre- 
scribed by  the  statute,  but  it  is  insisted  that  he  ought  now, 
as  matter  of  right,  to  be  discharged  from  custody,  for 
the  reason  that  he  was  not  re-tried  at  the  time  when  the 
cause  was  again  set  down  for  trial  by  the  prosecution.  I 
know  of  no  statute  prescribing  the  particular  causes  for 
which  a  continuance  of  a  trial  in  a  criminal  case  may  be 
had  by  the  state.  It  seems  that  "good  cause"  therefor 
must  be  shown.  And  perhaps  the  grounds  of  the  applica- 
tion, whatever  they  may  be,  should  be  made  to  appear  of 
record,  and  with  the  same  formality  required  of  a  defend- 
ant. But  when  a  postponement  has  been  asked  for  by  the 
prosecuting  officer  representing  the  public,  and  the  grounds 
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therefor  stated,  though  informally,  and  the  application  has 
been  granted  by  the  court,  it  seems  to  me  that  the  mere 
fact  that  the  reasons  assigned  for  the  continuance  do  not 
appear  to  be  satisfactory  is  not  alone  a  sufficient  reason 
for  discharging  the  accused.  Before  such  action  is  taken, 
I  think  it  ought  to  appear  plainly  that  the  party  asking 
the  discharge  is  deprived  of  his  liberty  without  due  process 
of  law,  or,  at  least,  plainly  contrary  to  the  law. 
I  think  the  relator  is  not  entitled  to  a  discharge. 

Stiles,  J. — I  do  not  think  that  a  mere  statement  of  the 
prosecuting  attorney,  that  he  did  not  believe  he  could  get 
a  jury,  was  any  sufficient  reason  for  an  indefinite  continu- 
ance. There  were  fifty-four  jurors  still  present,  and  it  did 
hot  appear  that  any  of  them  had  ever  been  called  to  sit  at 
either  of  the  former  trials.  The  statute  requires  that  good 
cause  be  shown  for  a  postponement  of  a  trial,  and  it  should 
be  shown  of  record  with  the  same  formality  that  would  be 
required  of  a  defendant  who  would  be  required  to  prove 
his  right  to  a  continuance  by  affidavit.  The  purpose  of 
this  statute  was  to  compel  the  state  to  proceed  with  crimi- 
nal trials  within  a  reasonable  time,  or  to  discharge  the 
accused.  At  the  very  least,  this  petitioner  should  be  al- 
lowed to  go  on  his  own  recognizance  as  provided  in  Code 
Proc,  §1370. 

Dunbar,  C.  J. — I  concur  in  what  Judge  Stiles  has  said 
above. 
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[  No.  981.    Decided  November  15, 1898.] 

First   National   Bank  of  Aberdeen,   Respondent,  v. 
Julius  Andrews  et  al.,  Appellants. 

national  banks— when  may  take  real  estate  mortgages  — 
assignment  of  secured  notes  —  priorities. 

A  national  bank  has  authority  to  take  an  assignment  of  a  note 
and  mortgage  upon  real  estate  for  money  loaned  the  mortgagee. 

Where  two  notes  executed  at  the  same  time  but  payable  at 
different  dates  are  secured  by  a  mortgage  upon  real  estate,  the  as- 
signment of  the  notes  to  different  parties  does  not  give  the  assignee 
of  the  note  first  maturing  a  priority  in  the  proceeds  of  the  mort- 
gaged premises,  but  the  assignees  are  entitled  to  share  pro  rata 
therein.  (Miller  v.  Washington  Savings  Bank,  5  Wash.  200,  distin- 
guished.) 

Appeal  from  Superior  Court,  Chehalis  County. 

2\r.  W.  Bush,  for  appellants. 

McKinlay,  Linn  c&  Bridges,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Dunbar,  C.  J. — On  December  31,  1891,  Andrews  made 
his  two  promissory  notes  payable  to  E.  C.  Finch,  num- 
bered 1  and  2.  No.  1  was  payable  six  months  from  date, 
and  No.  2  was  payable  nine  months  from  date.  At  the 
time  of  the  execution  of  the  notes,  Andrews  made  and  de- 
livered to  Finch  a  mortgage  on  real  estate,  to  secure  the 
payment  of  both  of  said  notes.  On  said  day  Finch  sold 
note  No.  1  to  the  First  National  Bank  of  Aberdeen,  and 
guaranteed  the  payment  thereof.  No  assignment  of  any 
part  of  the  mortgage  was  made  to  the  bank,  nor  was  the 
mortgage  delivered  to  it.  The  mortgage  was  recorded  by 
Finch  on  March  28,  1892,  in  the  proper  office  of  record. 
On  April  9,  1892,  Finch  sold  note  No.  2  to  Alexander 
Young,  and  endorsed  it  without  recourse  on  him,  but  at  the 
same  time  he  made  and  delivered  a  written  assignment  to 
so  much  of  said  mortgage  as  secured  the  payment  of  note 
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No.  2,  and  also  delivered  to  Young  the  mortgage  itself. 
An  action  was  brought  by  the  bank,  to  which  Young  was 
made  a  party.  Young  afterwards  brought  an  action  to 
foreclose,  and  these  actions  were  consolidated  by  the  court, 
and  upon  which  trial  the  court  decided  that  the  note  of  the 
bank  was  entitled  to  a  priority  of  the  proceeds  arising 
from  the  sale  of  the  mortgaged  premises. 

There  are  two  questions  of  law  involved  in  this  case: 
First,  The  question  of  authority  on  the  part  of  the  national 
bank  to  take  a  mortgage  on  real  estate  to  secure  payment 
of  a  loan  where  a  debt  had  not  been  previously  contracted. 
Second,  The  question  of  priority,  where  the  holder  of  two 
promissory  notes,  coming  due  at  different  times,  secured 
by  mortgage,  parts  with  their  ownership  to  different  per- 
sons at  different  times;  and  the  sum  realized  from  the  sale 
of  the  mortgaged  premises  proves  insufficient  to  pay  the 
notes  in  full. 

The  first  question  involves  the  determination  of  the 
scope  and  extent  of  the  prohibition  imposed  upon  national 
banks  by  §§  5136-37  of  the  Revised  Statutes  of  the  United 
States,  which  provides,  in  substance,  that  a  national  bank 
may  loan  money  on  personal  security,  and  that  it  may  pur- 
chase, hold  and  convey  real  estate  for  the  following  pur- 
poses, and  no  other: 

"First:  Such  as  shall  be  necessary  for  its  immediate 
accommodation  in  the  transaction  of  its  business. 

"Second:  Such  as  shall  be  mortgaged  to  it  in  good 
faith  by  way  of  security  for  debts  previously  contracted. 

"Third:  Such  as  shall  be  conveyed  to  it  in  satisfaction 
of  debts  previously  contracted  in  the  course  of  its  dealings. 

Fourth:  Such  as  it  shall  purchase  at  sales  under  judg- 
ments, decrees  or  mortgages  held  by  the  association,  or 
shall  purchase  to  secure  debts  due  to  it." 

Upon  the  construction  of  this  statute  the  courts  of  the 
different  states  are  divided;  but  the  supreme  court  of  the 
United  States  has  uniformly  held  that  a  distinction  can  be 
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made  between  borrowing  money  on  real  estate  and  accept- 
ing an  assignment  of  a  mortgage  by  the  mortgagee  as 
security  for  money  borrowed  by  the  said  mortgagee. 
This  doctrine  was  first  announced  in  National  Bank  v. 
Mathews,  98  U.  S.  621.  In  that  case  A  executed  a  prom- 
issory note  to  B,  and  secured  in  payment  thereof  a  deed  of 
trust  of  lands,  which  was  in  fact  a  mortgage  with  a  power 
of  sale  annexed.  The  bank,  on  security  of  the  note  and 
deed,  loaned  money  to  B,  who  thereupon  assigned  them  to 
the  bank.  It  was  held  that  the  bank  was  entitled  to  en- 
force the  collection  of  the  note  by  sale  of  the  lands.  This 
decision  was  afterwards  endorsed,  and  the  doctrine  re- 
affirmed in  National  Bank  v.  Whitney,  103  U.  S.  99;  Bey- 
fwlds  v.  JVational  Bank,  112  U.  S.  405  (5  Sup.  Ct.  Rep. 
213),  and  in  Fortier  v.  National  Bank,  112  U.  S.  439  (5 
Sup.  Ct.  Rep.  234).  Whether,  if  the  statute  were  before 
us  for  primary  construction,  we  would  conclude  that  the 
distinction  made  by  the  supreme  court  of  the  United 
States  was  logical,  there  might  be  some  question;  but  as  it 
is  a  construction  of  the  United  States  statute,  and  the 
United  States  supreme  court  has  decided  in  Swope  v. 
Leffingwell,  105  U.  S.  3,  that  it  has  authority  to  reexamine 
the  judgment  of  a  state  court  where  this  question  is  in- 
volved, we  feel  bound  to  follow  the  decisions  of  that 
tribunal. 

On  the  Question  of  priority  of  the  assignees,  an  investi- 
gation of  the  authorities  in  this  opinion  would  be  profitless, 
for  the  rules  announced  by  the  courts  are  absolutely  at 
variance  and  cannot  be  reconciled.  There  are,  however, 
two  general  rules  promulgated  by  the  courts.  The  one 
established  in  a  large  number  of  states  is,  that  where  the 
notes  are  made  payable  at  different  dates  and  are  assigned 
by  the  mortgagee,  either  with  or  without  an  accompanying 
assignment  of  the  mortgage,  the  holder  of  the  first  note 
coming  due  has  a  prior  right  to  the  proceeds  of  the  mort- 
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gaged  premises.  In  other  words,  that  the  right  of  pri- 
ority among  the  respective  assignees  was  tested  by  the 
maturity  of  the  respective  notes.  While  a  vast  number  of 
cases  of  equally  respectable  authority  hold  that,  under  the 
circumstances  mentioned  above,  there  is  no  preference 
given  to  the  first  note  maturing,  and  that  in  the  absence  of 
expressed  stipulation  there  is  no  priority  in  the  case  at  all, 
and  that  all  the  assignees  are  entitled  to  share  pro  rata  in 
the  proceeds  of  the  mortgaged  premises.  Although  the 
former  rule  is  favored  by  such  eminent  authority  as  Mr. 
Pomeroy  in  his  Equity  Jurisprudence,  §  1201,  the  latter 
rule  appeals  to  our  judgment  as  being  more  equitable. 
The  mortgage  in  the  first  place  was  executed  for  the  equal 
benefit  of  all  the  notes.  The  security  was  intended  as 
much  for  the  last  note  coming  due  as  for  the  first  one. 
There  seems  to  be  no  real  reason  why  the  relative  positions 
of  the  notes  and  mortgage  should  be  changed  because  the 
ownership  of  the  notes  has  changed.  The  value  of  the 
notes  frequently  depends  upon  the  security.  We  think  the 
more  equitable  and  consistent  rule  is  to  leave  their  values 
undisturbed  by  their  assignment. 

Miller  v.  Washington  Sewings  Bank,  decided  by  this 
court  and  reported  in  5  Wash.  200  (31  Pac.  Eep.  712),  is 
cited  by  the  respondent  in  favor  of  his  contention;  but  an 
examination  of  this  case  shows  that  the  court  did  not  at- 
tempt to  announce  any  general  rule  on  the  question  in- 
volved in  this  case.  That  decision,  in  fact,  goes  further 
against  the  position  of  respondent  in  this  case  than  we  find 
it  necessary  to  go,  as  it  was  there  decided  that  the  priority 
was  in  favor  of  the  note  last  maturing.  However,  no  rule 
was  established,  as  it  was  decided  squarely  upon  the  par- 
ticular circumstances  of  the  case. 

With  this  view  of  the  law,  the  judgment  will  be  reversed, 
and  the  cause  remanded  with  instructions  to  ascertain  the 
amounts  due  on  the  respective  notes,  and  order  a  pro  rata 
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application  thereon  of   tbe  proceeds   of   the   mortgaged 
premises. 

Anders,  Hoyt,  Scott  and  Stiles,  JJ.,  concur. 


[No.  985.    Decided  November  15, 1893.] 

Puget  Sound  and  Chbhalis  Railroad  Company,  Appel- 
lant, v.  Louis  P.  Ouellette,  Respondent. 

[No.  986.    Decided  November  15, 1893.] 

Puget  Sound  and  Chehalis  Railroad  Company,  Appel- 
lant^ v.  W.  S.  Elwell,  Respondent. 

corporations  —  action  for  stock  subscription  —  AUTHORIZA- 
TION OF  BY-LAWS— -PLEADING. 

Under  §§2421,  2430,  Code  1881,  as  amended  in  1886  (Laws,  p.  84), 
subscriptions  to  the  capital  stock  of  a  corporation  may  be  enforced 
by  the  corporation  by  suit  as  a  contract  for  the  payment  of  money. 

The  presumption  is,  that  a  corporation  in  bringing  suit  on  stock 
subscriptions  has  acted  regularly  according  to  its  by-laws,  and  if 
there  is  any  by-law  which  renders  their  action  irregular,  it  is  a 
matter  of  defense  which  should  be  pleaded. 

Appeal  from  Superior  Court,  Thurston  County. 

Charles  H.  Ayer,  and  Hughes,  Hastings  <&  Stedmaii, 
for  appellant. 

W.  I.  Atfnew,  and  Phil.  Skillman,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Stiles,  J. — The  almost  universally  accepted  doctrine  is, 
that  a  subscription  to  the  capital  stock  of  a  corporation  is 
a  contract  to  pay  money,  which  may  be  enforced  by  the 
corporation  by  suit.  2  Beach,  Priv.  Corp.,  §  584;  1  Mora- 
wetz,  Corp.  (2d  ed.),  §128;  Cook,  Stock,  etc.  (2d  ed.), 
§  69,  et  seq. 
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But  respondent's  first  point  is,  that  that  portion  of 
§  2421  of  the  Code  of  1881,  as  amended  by  the  act  of  1886 
(p.  84),  which  reads,  "such  corporations,  and  the  mem- 
bers thereof,  being  subject  to  all  the  conditions  and  liabil- 
ities herein  imposed,  and  to  none  others,"  relieves  tbe 
stock  subscriber  from  all  liability  except  that  of  having 
his  stock  forfeited  and  sold  under  the  provisions  of  §  2430, 
as  amended  in  1886.  (Reference  is  made  to  the  Code  of 
1881  and  amendments,  because  this  corporation  appellant 
was  organized  and  the  subscription  made  in  1888.)  But 
the  same  sections  provide  for  subscriptions  to  the  whole  of 
the  capital  stock  before  business  can  be  commenced,  and 
for  the  times,  manner  and  amounts  in  which  subscriptions 
shall  be  paid.  The  plain  implication  is  that  such  payment 
may  be  secured  or  enforced  in  any  lawful  way  by  which 
other  contracts  for  the  payment  of  money  are  enforced. 
This,  then,  is  a  liability  which  is,  in  the  language  of  the 
statute  "herein  imposed,"  though  it  is  frequently  spoken 
of  as  the  common  law  liability  of  the  stockholder,  but  be 
is  also  subject  to  a  liability  to  have  his  stock  forfeited, 
which  is  purely  statutory.  The  internal  evidence  of  the 
intention  to  provide  these  two  methods  of  realization  by 
the  corporation  is  of  the  very  strongest,  in  this,  by  §  2430, 
the  stockholders  may  make  by-laws  prescribing  the  time, 
etc. ,  of  payments,  but  if  the  stockholders  make  no  by-law 
on  the  subject,  the  trustees  can  demand  and  call  in  sub- 
scriptions as  they  see  fit.  Now,  when  it  comjes  to  selling 
forfeited  stock  for  unpaid  subscriptions,  the  sale  must  be 
made  "as  prescribed  in  the  by-laws  of  the  company;" 
therefore,  the  trustees  must  follow  the  by-laws,  and  the 
express  authority  given  to  them  in  the  absence  of  by-laws 
is  completely  negatived.  It  cannot  be  admitted  that  a 
corporation  can  do  nothing  to  collect  in  its  capital  until 
the  stockholders  make  by-laws,  for  they  may  not  be  made 
at  all. 
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And  this  brings  the  discussion  to  respondent's  second 
point,  viz.,  that  the  complaint  did  not  aver  that  the  stock- 
holders, by  their  by-laws,  did  not  exercise  the  powers 
granted  them.  The  trustees  collectively  are  the  corpora- 
tion, and  it  is  the  corporation  alone  which  collects  sub- 
scriptions. The  general  power  to  do  this,  and  to  do  all 
things  preliminary  thereto,  is  vested  in  the  trustees;  and 
when  they  show  that  they  have  taken  any  step  which  the 
law  authorizes  them  to  take,  the  presumption  is  that  they 
have  taken  it .  regularly.  If  there  is  any  by-law  on  the 
subject  which  renders  their  action  irregular  it  is,  we  think, 
matter  of  defense,  and  should  be  so  pleaded. 

The  judgment  is  reversed,  and  the  cause  remanded  with 
directions  to  overrule  the  demurrer  to  the  complaint. 

Anders,  Scott  and  Hoyt,  JJ. ,  concur. 

Dunbar,  C.  J.,  not  sitting. 


[No.  994.    Decided  November  15,  1898.] 

J.  T.  Long,  Appellant,  v.  C.  A.  Billings  et  al.,  Re- 
spondents. 

CONSTITUTIONAL   LAW —APPROPRIATION   OF  WAY  OF   NECESSITY  — 
APPEAL  — RECORD  — BILL  OF   EXCEPTIONS. 

A  special  proceeding  to  appropriate  a  "private  way  of  neces- 
sity" not  being' an  equitable  proceeding,  but  a  legal  one  in  the  na- 
ture of  a  condemnation  proceeding,  no  more  of  the  record  need  be 
brought  up  on  appeal  under  Code  Proc,  §1428,  than  in  ordinary 
civil  actions. 

When  the  only  error  assigned  is  the  judgment  of  dismissal  of 
a  complaint,  which  is  substantially  the  sustaining  of  a  demurrer 
thereto,  there  is  no  necessity  for  a  bill  of  exceptions. 

The  provision  of  art.  1,  §16  of  the  state  constitution  authorizing 
the  taking  of  private  lands  for  "private  ways  of  necessity"  is  not 
self -executing,  but  before  a  right  to  such  private  ways  of  necessity 
can  arise,  the  legislature  must  define  what  they  are,  authorize  per- 
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sons  to  apply  for  them,  and  prescribe  the  method  by  which  the  nec- 
essary land  is  to  be  taken. 

Appeal  from  Superior  Court,  Thurston  County. 

George  W.  Tyler,  for  appellant. 

Skillman  &  Agnew,  and  Robinson  da  Linn,  for  respond- 
ents. 

The  opinion  of  the  court  was  delivered  by 

Stiles,  J. — An  application  to  a  court  for  the  designa- 
tion of  a  way  of  necessity,  as  a  common  law  right,  would 
be  an  equitable  proceeding,  and  on  an  appeal  in  such  a 
case,  taken  in  April,  1893,  the  entire  record  must  have 
been  brought  up,  as  in  other  equity  cases.  But  the  matter 
before  us  is  not  such  an  application,  but  rather  a  special 
proceeding  to  appropriate  a  "private  way  of  necessity'5  as 
the  term  is  used  in  the  constitution;  in  other  words,  it  is  a 
condemnation  proceeding.  In  such  cases  no  more  of  the 
record  need  be  brought  up  than  in  ordinary  civil  actions. 
Code  Proa,  §1423. 

In  this  case  there  was  no  necessity  for  a  bill  of  excep- 
tions to  be  settled  and  signed.  The  only  error  assigned 
was  upon  the  judgment  of  dismissal.  '  The  decision  of  the 
superior  court  was  substantially  the  sustaining  of  a  de- 
murrer to  the  complaint,  which  was  made  apparent  upon 
the  record,  and  no  exception  was  necessary.  Code  Proa, 
§  398.  Moreover,  an  exception  was  noted  and  signed  by 
the  judge,  being  made  a  part  of  the  order  of  dismissal. 

The  respondents'  motion  to  dismiss  must,  therefore,  be 
denied.  * 

Appellant  procured  a  lease  of  five  acres  of  land,  to  be 
used  as  a  stone  quarry.  This  land  lay  along  the  south  side 
of  a  sixty-acre  tract  of  land  belonging  to  a  third  party, 
through  which  ran  the  track  of  the  Northern  Pacific  Rail- 
road Company,   several  hundred  feet  away.     Appellant 
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alleged  that  after  be  received  his  lease  he  entered  into  ne- 
gotiations with  the  owner  of  this  latter  tract  for  a  way 
over  it  to  the  railroad  track,  and  had  been  orally  promised 
a  right-of-way,  when  the  respondents,  one  of  whom  was 
his  lessor,  interfered,  and  purchased  the  entire  sixty-acre 
tract  and  refused  him  a  crossing  upon  any  terms.  The 
allegations  show  the  practical  necessity  for  a  way  across 
the  particular  tract  of  land.  The  right  to  a  way  of  neces- 
sity arose  at  common  law  when  the  owner  sold  land  to 
another  which  was  cut  off  from  necessary  access  to  a  high- 
way* by  other  land  at  the  time  owned  by  the  grantor.  In 
such  a  case  the  purchaser's  right  was  to  have  a  way  desig- 
nated without  any  compensation  to  the  owner.  But  when 
the  purchaser  found  himself  thus  cut  off  by  lands  not  the 
property  of  his  grantor,  his  remedy  was  by  means  of  a 
public  road  only;  and  this  public  road  could  be  opened 
only  through  the  proper  authorities  having  such  matters 
within  their  jurisdiction,  through  condemnation  proceed- 
ings, since  private  lands  could  not  be  taken  for  merely 
private  purposes.  In  our  constitution,  however,  there  is 
authority  for  the  taking  of  lands  for  "private  ways  of 
necessity"  (art.  1,  §16),  and  it  is  of  this  authority  that 
appellant  sought  to  take  advantage.  This  authority  is 
contained  in  a  section  which  is  wholly  devoted  to  prohibi- 
tions against  the  invasion  of  private  rights  of  property, 
and  can  be  regarded  in  no  higher  light  than  as  a  permis- 
sion to  the  legislature  to  provide  for  the  taking  of  private 
lands  for  these  merely  private  roads.  It  is  not  a  self- 
executing  provision  which  operates  to  confer  the  right  to 
have  such  a  way  laid  out,  upon  any  person.  Before  any 
such  right  can  arise,  the  legislature  must  define  what  are 
to  be  "private  ways  of  necessity,"  authorize  persons  to 
apply  for  them,  and  prescribe  the  method  by  which  the 
necessary  land  is  to  be  taken.  Tacoma  v.  State,  4  Wash. 
64(29Pac.  Rep.  847). 
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The  court  below  having  disposed  of  the  case  in  accord- 
ance with  the  views  here  expressed,  the  judgment  is  af- 
firmed. 

Dunbar,  C.  J.,  and  Scott  and  Anders,  JJ.,  concur. 
Hoyt,  J; — I  concur  in  the  result. 


[  No.  1010.    Decided  November  15, 189S.] 

* 

The  State  of  Washington,  on  the  relation  of  School 
District  No.  &£,  Siiohomish  County,  v.  L.  R.  Grimes, 
State  Auditor. 

CONSTITUTIONAL    LAW —INVESTMENT    OF    SCHOOL    FUND— SCHOOL 
DISTRICT   BONDS. 

Under  the  provisions  of  art.  16,  §5  of  the  constitution,  author- 
izing the  investment  of  the  permanent  school  fund  "in  national, 
state,  county  or  municipal  bonds,"  the  moneys  in  such  fund  may  be 
invested  in  school  district  bonds,  as  school  districts  are  municipal 
corporations  within  the  purview  of  our  state  constitution.  (Hoyt, 
J.,  dissents.) 

Original  Application  for  Mandamus. 

Phil.  Skillman,  for  relator. 

W.  C.  Jones,  Attorney  General,  and  James  A.  Haight,  for 
respondent. 

The  opinion  of  the  court  was  delivered  by 

Scott,  J. — This  is  an  application  to  compel  the  re- 
spondent to  draw  a  warrant  against  the  permanent  school 
fund  in  the  sum  of  $35,000  in  favor  of  the  relator,  to  pay 
the  purchase  price  of  its  school  district  bonds.  It  is  con- 
ceded that  said  bonds  have  been  regularly  issued  and  are 
in  all  respects  valid,  and  that  they  have  been  regularly 
sold  to  and  purchased  by  the  board  of  state  land  commis- 
sioners, and  that  there  is  money  in  the  state  treasury  suf- 
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ficient  in  amount  for  and  applicable  to  the  purchase  of  said 
bonds,  and  it  is  conceded  that  the  sole  reason  why  the  re- 
spondent refused  to  issue  the  warrant  therefor  was  because 
he  was  in  doubt  as  to  whether  a  school  district  is  a  muni- 
cipal corporation  within  the  meaning  of  §  5,  art.  16  of  the 
constitution,  and  this  is  the  only  question  presented.  It 
is  stipulated  that  the  decision  upon  the  petition  and  de- 
murrer shall  be  conclusive  of  the  case. 

There  are  a  number  of  sections  in  the  constitution  bear- 
ing upon  this  proposition,  which  will  furnish  some  light  in 
arriving  at  a  conclusion.  For  instance,  a  part  of  §  2,  art. 
7,  reads  as  follows: 

"Provided  further,  That  the  property  of  the  United 
States,  and  of  the  state,  counties,  school  districts,  and  other 
municipal  corporations,  and  such  other  property  as  the 
legislature  may  by  general  laws  provide,  shall  be  exempt 
from  taxation.'" 

In  §  6,  art.  8,  it  is  declared  that  — 

4  6  No  county,  city,  town,  school  district  or  other  munici- 
pal corporation  shall  for  any  purpose  become  indebted  in 
any  manner  to  any  amount  exceeding  one  and  one-half  per 
centum  of  the  taxable  property  in  such  county,  city,  town, 
school  district  or  other  municipal  corporation,  without  the 
assent  of  three-fifths  of  the  voters  therein;" 

Also  that  — 

"Provided,  That  no  part  of  the  indebtedness  allowed  in 
this  section,  shall  be  incurred  for  any  purpose  other  than 
strictly  county,  city,  town,  school  district  or  other  munici- 
pal purposes. ' ' 

Sec.  7  of  art.  8  declares  that — 

"No  county,  city,  town  or  other  municipal  corporation 
shall  hereafter  give  any  money,  or  property,  or  loan  its 
money  or  credit,  to  or  in  aid  of  any  individual,  association, 
company  or  corporation.  *' 

In  this  last  section  school  districts  are  not  specially  men- 
tioned, and  yet  they  would  be  included  as  municipal  cor- 
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porations.   Maxon  v.  School  District,  5  Wash.  142  (31  Pac. 
Rep.  462). 

Sec.  5,  art.  16,  being  the  one  especially  in  question,  is  as 
follows: 

i 'None  of  the  permanent  school  fund  shall  ever  be 
loaned  to  private  persons  or  corporations,  but  it  may  be 
invested  in  national,  state,  county  or  municipal  bonds." 

The  question  as  to  whether  school  districts  are  municipal 
corporations  was  discussed  by  this  court  in  the  case  of 
Board  of  Directors  v.  Peterson,  4  Wash.  147  (29  Pac.  Rep. 
995 ).  In  considering  the  question  generally,  we  were  of 
the  opinion  that  they  were  such.  And  in  Maxon  v.  School 
District,  supra,  when  the  question  wafe  before  the  court  as 
to  whether  they  were  included  within  the  term  "  municipal 
corporations"  as  used  in  the  act  of  January  31, 1888  ((Jen. 
Stat.,  §  2415),  we  held  that  they  were  included. 

It  is  contended  that  under  the  language  of  §  5,  art.  16, 
aforesaid,  a  distinction  should  be  made,  and  that  the  bonds 
of  school  districts  should  not  be  held  to  be  included  within 
that  section.  It  will  be  noticed  that  in  this  section  the 
word  "city"  is  omitted,  and  the  word  u other"  does  not 
precede  the  word  "municipal,"  and  as  counties  are  named 
it  is  contended  with  some  degree  of  force  that  if  school  dis- 
tricts were  intended  to  be  included  they  would  have  been 
mentioned  also,  or  at  least,  that  the  word  "other"  would 
have  been  employed.  Undoubtedly  school  districts  are  not 
strictly  municipal  corporations  within  the  definitions  given 
in  the  text  books,  and  in  some  of  the  states  they  have  been 
held  to  be  municipal  corporations,  and  in  others  not,  in 
construing  the  laws  of  the  particular  state. 

It  will  be  noticed  that  this  section  prohibits  the  loaning 
of  the  permanent  school  fund  to  private  persons  or  corpo- 
rations, and  it  will  not  be  contended  that  school  districts 
are  within  the  prohibition  expressed. 

If  the  further  provision  1 4  but  it  may  be  invested  in  na- 
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tional,  state,  county  or  municipal  bonds"  is  to  be  held  to 
be  a  limitation  upon  the  power  to  invest,  and  we  think  that 
it  must  be,  the  special  prohibition  would  in  a  measure  be 
useless.  However,  it  throws  some  light  upon  the  intent  of 
the  section  in  determining  what  the  limitation  is.  The 
apparent  intent  was  to  draw  a  distinction  between  private 
and  public  securities  and  only  to  prohibit  investing  the 
permanent  school  fund  in  private  securities. 

As  a  question  of  public  policy  there  seems  to  be  no  good 
reason  why  there  should  be  any  prohibition  from  investing 
any  part  of  this  fund  in  school  district  bonds;  while  it  is 
not  for  us  to  declare  the  policy  of  the  state,  the  fact  that 
they  are  admittedly  usually  regarded  as  desirable  securities, 
and  that  it  would  seem  to  be  an  appropriate  investment,  is 
of  some  value  in  arriving  at  the  intent  of  the  section.  The 
public  authorities,  in  performing  their  duties,  should,  of 
course,  exercise  care  in  purchasing  in  all  instances,  and  re- 
ject where  questionable. 

It  is  contended  that  while  this  section  was  under  con- 
sideration before  the  constitutional  convention,  the  question 
was  considered  as  to  whether  school  districts  should  be  in- 
cluded, and  that  there  was  much  opposition,  and  in  conse- 
quence thereof  that  they  were  purposely  omitted.  We 
are  not  well  advised  as  to  this,  however,  and  owing  to 
the  fact  that  these  debates  have  not  been,  published,  what 
was  discussed  is  rather  a  matter  of  memory  than  of  record, 
and  it  is  questionable  whether  any  particular  importance 
should  be  attached  thereto  in  any  event,  for  it  may  well 
be  supposed  that  each  individual  member  did  not  express 
his  opinion  in  debate  and  that  we  must  look  for  the  sense 
or  understanding  of  the  whole  in  what  was  finally  adopted 
rather  than  what  was  said  in  the  discussion  of  the  various 
questions  considered  by  that  body.  It  was  in  what  was 
finally  accomplished  that  the  voice  of  the  whole  body  found 
expression.     Even  in  that  case,  when  the  labors  of  the 

18—7  "WASH. 
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convention  were  finally  concluded,  it  resulted  only  in  a 
proposed  constitution,  and  it  was  this  written  document 
upon  which  the  people  acted  and  which  was  adopted.  If 
there  was  any  well  settled  intention  to  exclude  school  dis- 
trict bonds  from  this  provision,  it  seems  that  it  would  have 
been  clearly  and  unequivocally  expressed.  In  the  language 
used  elsewhere  in  the  constitution,  in  speaking  of  munici- 
pal corporations,  there  was  no  attempt  to  make  any  such 
distinction,  and  in  fact  it  clearly  appears  that  school  dis- 
tricts were  regarded  as  municipal  corporations  from  the 
language  usually  employed. 

It  is  further  urged  that  it  was  the  opinion  of  the  last 
legislative  assembly  that  school  district  bonds  were  not  in- 
cluded within  this  constitutional  provision,  for  the  reason 
that  said  assembly  passed  an  act  providing  for  the  submis- 
sion of  an  amendment  to  this  section  of  the  constitution, 
especially  including  school  district  bonds  (Laws  1893,  p. 
9 ),  which  act  was  approved  February  6th.  It  further  ap- 
pears, however,  in  §  25  of  an  act  passed  by  that  body, 
which  was  approved  March  15th  (Laws  1893,  p.  401), 
creating  the  state  board  of  land  commissioners,  that  said 
board  was  especially  authorized  to  invest  this  sum  in  school 
district  bonds,  and  to  hold  otherwise  would  be  to  hold  this 
part  of  said  section  unconstitutional. 

Such  questions  are  always  approached  with  a  great  deal 
of  caution,  and  the  uniform  rule  is  that,  where  doubt  exists 
as  to  the  constitutionality  of  an  act  of  the  legislature,  the 
act  is  sustained  [Board  of  Directors  v.  Peterson,  supra)% 
and  we  do  not  think  that  the  action  previously  had  with 
reference  to  this  proposed  constitutional  amendment  should 
take  this  later  action  of  the  legislature  out  of  this  general 
rule.  In  §  34  of  said  act  (Laws  1893,  p.  402)  it  is  de- 
clared that  "all  acts  and  parts  of  acts  inconsistent  with  the 
provisions  of  this  act  are  hereby  repealed,"  and  the  act  re- 
lating to  the  submission  of  the  constitutional  amendment 
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for  the  purpose  of  obtaining  this  particular  authorization 
is  oertainly  inconsistent  with  the  later  view  that  such  au- 
thority is  already  possessed. 

Upon  the  whole  we  do  not  think  that  there  was  any  in- 
tention to  exclude  school  district  bonds  from  the  provisions 
of  this  section  of  the  constitution,  and  it  would  not  be  a 
well  founded  distinction  to  hold  that  in  this  particular  in- 
stance school  districts  are  not  municipal  corporations. 

We  are  of  the  opinion  that  the  writ  must  issue. 

Dunbar,  C.  J.,  and  Stiles  and  Anders,  JJ.,  concur. 

Hott,  J.  (dissenting). — I  dissent.  I  think  that  there 
can  be  but  one  construction  of  the  words  "  municipal 
bonds,"  used  in  the  constitution,  and  that  this  construction 
will  exclude  bonds  of  school  districts. 
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[No.  1047.    Decided  November  15,  1893.] 

George  A.  Jennings,  Respondent,  v.  Tacoma  Railway 
and  Motor  Company,  Appellant. 

personal  injuries— contributory  negligence. 

Id  an  action  for  damages  by  the  conductor  on  a  cable  car  for  in- 
juries received  by  him  in  pushing  a  trail  car  from  the  power  house 
so  as  to  attach  it  to  the  grip  car,  it  was  shown  that  the  track  out-  Jj|  47^ 
ward  from  the  power  house  was  on  a  slightly  upward  incline,  re- 
quiring vigorous  pushing  to  get  a  car  out;  that  there  was  ati  open 
space  under  the  track  in  the  power  house,  and  that  the  men  pushed 
the  cars  by  walking  along  a  plank  placed  on  the  side  of  the  track; 
that  the  doorway  through  which  the  cars  had  to  pass  from  the  house 
allowed  but  three  and  a  half  inches  between  the  car  and  the  pier  on 
the  side;  that  plaintiff  in  pushing  out  the  car  took  hold  of  one  of 
the  uprights  on  the  side  of  the  car,  and,  failing  to  let  go  when  he 
came  to  the  doorway,  was  caught  by  the  car  and  the  walls  of  the 
pier,  and  was  badly  injured;  that  plaintiff  had  been  recently  em- 
ployed, had  never  done  this  work  before,  and  had  not  been  informed 
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of  the  danger.    Held,  That  he  was  guilty  of  contributory  negligence, 
as  the  danger  was  apparent. 

Appeal  from  Superior  Courts  Pierce  County. 

Crowley  &  Sullivan,  for  appellant. 
CBrien  cfe  Robertson,  for  respondent. 

The  opinion  of  the  court  wa9  delivered  by 

Dunbar,  C.  J. — This  is  an  action  for  damages  brought 
by  the  respondent,  George  A.  Jennings,  as  plaintiff,  against 
the  Taconia  Railway  and  Motor  Company,  in  the  city  of 
Tacoma. 

Respondent,  at  the  time  of  the  accident  which  caused 
his  injury,  was  working  for  appellant  as  a  conductor.  On 
the  12th  day  of  November,  1891,  while  engaged  in  the 
duty  of  conductor  on  what  is  known  as  the  ki dummy"  or 
"grip"  car,  he  went  into  the  power  house  of  the  company 
to  push  a  trail  car  from  the  power  house  out  and  along  the 
track  which  went  through  the  doorway.  This  car,  after 
being  pushed  out,  was  to  be  attached  to  the  dummy  car, 
and  run  along  the  line  of  the  cable  railway.  There  was 
no  way  to  attach  the  power  to  the  trail  car  to  get  it  out  of 
the  power  house,  and  it  had  to  always  be  pushed  out  by 
hand.  According  to  respondent's  testimony,  the  track 
outward  was  on  a  slightly  upward  incline,  and  it  had  to  be 
pushed  rapidly  to  force  it  far* enough  on  the  curved  track 
to  attach  it  to  the  dummy.  The  doorway  was  about  eight 
feet  one  inch  in  width,  and  the  car  which  was  pushed  out 
was  about  seven  and  one-half  feet  in  width,  so  that  it 
would  be  seen  that  there  was  only  about  three  and  one-half 
inches  on  each  side  between  the  car  and  the  walls  of  the 
doorway,  or  pier,  which  was  about  eight  feet  wide.  There 
was  an  open  space  under  the  track  so  that  the  car  had  to 
be  pushed  out  by  taking  hold  of  the  side  of  it,  and  a  plank 
was  run  along  the  side,  for  the  men  to  stand  on  while  they 
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were  pushing  it.  The  usual  practice  of  the  men  was  to 
posh  the  car  as  rapidly  as  possible  until  they  came  to  this 
pier  and  then  let  go,  pass  around  the  pier,  and  seize  the 
car  again  on  the  other  side.  The  respondent  had  been  in 
the  employ  of  the  company  for  five  days  as  conductor,  but 
this  was  the  first  day  he  had  been  on  that  line,  and  the  first 
day  he  Had  attempted  to  run  out  the  trail  car.  In  push- 
ing it  out  he  took  hold  of  one  of  the  uprights  on  the  side 
of  the  car,  and  in  pushing  failed  to  let  go  when  he  came  to 
the  doorway,  and  was  caught  by  the  car  and  the  walls  of 
the  pier,  and  was  badly  injured.  He  brought  this  action 
for  damages  against  the  company,  setting  up  the  facts,  al- 
leging negligence  of  the  company  in  the  construction  of  its 
track  and  in  not  notifying  him  of  the  danger;  alleging  his 
damages  to  be  $15,000.  The  company  answered,  denying 
negligence  on  their  part,  and  alleged  contributory  negli- 
gence on  the  part  of  plaintiff.  On  the  conclusion  of 
plaintiff's  testimony,  the  appellant  moved  the  court  for  a 
non-suit,  which  motion  was  denied,  and  duly  excepted  to. 
The  trial  was  then  had,  which  resulted  in  a  verdict  in  favor 
of  plaintiff  for  $2,500,  and  a  motion  for  a  new  trial  was 
made,  and  refused,  and  the  appellant  brings  the  case  here 
for  review. 

For  the  purpose  of  this  case  we  need  go  no  further  than 
to  examine  the  testimony  of  the  respondent,  for  it  is  a  well 
settled  principle  of  law  that  negligence  is  a  mixed  question 
of  law  and  fact.  There  are  certain  acts  which  the  law  de- 
clares to  be  negligent.  These  are  questions  of  law  for  the 
court  to  pronounce  upon.  Whether  the  commission  of 
these  certain  acts  is  proven,  is  a  question  of  fact  for  the 
jury  to  determine;  and  the  same  thing  may  be  said  of 
failure  to  do  certain  things,  or  to  perform  certain  duties 
which  the  law  imposes.  Taking  the  testimony  of  the  re- 
spondent to  be  literally  true,  we  fail  to  find  anything  that 
indicates  negligence  on  the  part  of  the  defendant.     The 
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plan  of  its  power  house  may  not  have  been  the  best  that 
could  have  been  devised;  but  it  was  the  plah  which  they 
saw  tit  to  adopt,  and  so  long  as  it  could  mislead  no  one, 
and  there  were  no  lurking  hidden  dangers,  but  everything 
about  it  was  open  and  transparent,  they  had  a  right  to 
adopt  it. 

It  is  claimed  by  the  respondent  that  the  rule  that,  where 
a  servant  enters  upon  employment,  "he  assumes  the  usual 
risk  and  perils  of  the  service,' '  as  applied  to  the  facts  of 
this  case,  still  gave  the  respondent  the  right  to  assume  that 
the  master  had  furnished  him  a  safe  and  convenient  place 
in  which  to  perform  the  services  required  of  him.  That 
proposition  is  no  doubt  correct,  but  the  assumption  cannot 
be  relied  upon  after  actual  knowledge  to  the  contrary  is 
brought  home  to  the  mind  of  the  servant.  The  assumption 
will  control  only  where  the  danger  is  not  apparent  No  sane 
man  is  expected  to  act  on  an  assumption  which  he  knows 
to  be  false.  It  is  a  man's  duty  to  exercise  common  sense 
when  in  the  employment  of  a  master,  as  well  as  any  other 
time.  The  master  has  a  right  to  rely  upon  the  servant 
doing  this.  It  is  contended  by  the  respondent  that  the 
company  ought  to  have  notified  him  of  this  danger.  We 
think  the  company  had  a  right  to  presume  that  no  caution 
was  necessary  to  a  person  of  ordinary  prudence  and  intel- 
ligence; that  it  is  not  a  reasonable  supposition  that  any 
man  of  ordinary  size  will  attempt  to  force  himself  through 
a  space  three  and  one-half  inches  in  width  between  a  mov- 
ing car  and  a  brick  wall.  The  company  had  a  right  to 
suppose  that  the  smallest  imaginable  modicum  of  prudence 
would  suggest  to  the  man  to  let  go  when  he  came  to  the 
wall.  If  the  space  had  been  wider  at  the  entrance  and  had 
narrowed  as  it  progressed,  or  anything  about  it  had  been 
hidden  or  concealed,  it  would  have  been  different,  but  such 
was  not  the  case.  It  was  in  open  daylight  at  noon  time; 
it  showed  upon  its  face  the  utter  folly  of  such  an  attempt 
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Had  the  space  been  ten,  or  twelve,  or  fourteen  inches,  a 
man  might  readily  have  been  deceived,  and  have  been  led 
into  trouble;  but  under  the  circumstances  of  this  case, 
where  the  respondent  says  he  saw  the  situation;  that  he 
was  directed  by  no  superior  in  the  execution  of  the  work, 
but  that  he  simply  did  not  notice  what  he  was  doing,  we 
are  forced  to  conclude  that  he  was  guilty  of  gross  negli- 
gence, and  that  it  would  be  inequitable  to  hold  his  em- 
ployers responsible  for  his  heedlessness  and  negligent  acts. 
The  judgment  will,  therefore,  be  reversed,  and  the  cause 

remanded  with  instructions  to  grant  the  non-suit  asked  for 

by  the  appellant. 

Anders,  Hoyt,  Scott  and  Stiles,  JJ. ,  concur. 
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[No.  1087.    Decided  November  15, 1893.] 

Charles  F.  Clough  and  Jay  P.  Graves,  Appellants,  v. 

The  City  of  Spokane,  Respondent.  m  loel 

MUNICIPAL  CORPORATIONS  —  STREET  GRADING  CONTRACT — BOND 
FOR  PROTECTION  OF  LABORERS  AND   MATERIAL  MEN. 

Section  2415,  Gen.  Stat.,  requiring  municipal  corporations  to  take 
a  bond  from  contractors  doing  work  or  making  improvements  for 
such  corporation  conditioned  for  the  payment  of  all  laborers,  me- 
c/ianics,  material  men  and  others  employed  thereon  by  such  con- 
tactors, is  not  applicable  to  a  street  grading  contract.     (  Dunbar, 
C- «T-,  and  Scott,  J.,  dissent). 

-Appeal  from  Superior  Court,  Spokane  County. 

f^Wier,  Graves  <&  McKinstry,  for  appellants. 

*<ci'rrie&  Dawson,  and  Jones,  Belt  cfe  Quinn,  for  respondent. 

lbe   opinion  of  the  court  was  delivered  by 
A^xtcrs,  J.— On  April  16,  1892,  the  firm  of  Patchen 
r°"*i*ers  entered  into  a  contract  with  the  city  of  Spokane 
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by  which  they  agreed  to  grub,  clear,  grade,  curb  and  gut- 
ter Hilliard  street  in  said  city,  between  the  south  line  of 
Sprague  avenue  and  the  center  line  of  North  avenue,  ac- 
cording to  the  established  grade,  and  according  to  the  plans 
and  specifications  therefor  on  file  with  the  board  of  public 
works,  and  by  which  the  city  agreed  to  pay  them  therefor 
the  sum  of  $22,220. 

In  accordance  with  the  provisions  of  an  act  of  the  legis- 
lature, approved  January  31,  1888  (Laws  1887-8,  p.  15; 
£§  2415-2417,  Gen.  Stat.),  the  city  took  from  said  Patchen 
Brothers  a  bond  conditioned  to  pay  laborers,  mechanics,  ma- 
terial men,  etc.,  all  just  debts  due  to  them,  incurred  in  carry- 
ing on  said  work.  The  said  contractors  became  indebted 
to  sixty  different  individuals  for  labor  performed  by  them 
on  said  street,  which  debts  were  incurred  by  said  contract- 
ors in  carrying  out  their  agreement  with  the  city.  These 
several  debts  were  evidenced  by  "time  checks"  issued  by 
the  contractors,  specifying  the  number  of  days'  labor  per- 
formed by,  and  the  amount  due  to,  the  respective  persons 
to  whom  they  were  delivered.  The  checks  and  the  ac- 
counts represented  thereby  were  assigned  to  the  plaintiffs, 
and  not  having  been  paid  by  said  contractors,  this  action 
was  brought  against  the  city  to  recover  the  aggregate 
amount  thereof.  It  is  alleged  in  the  complaint  that  the 
pretended  bond  given  by  the  contractors  to  the  city,  a  copy 
of  which  is  set  out,  was  invalid  because  it  was  not  such  a 
bond  as  the  statute  requires,  and  that,  even  had  it  been 
such,  the  sureties  therein  mentioned  were  discharged  by 
reason  of  the  action  of  the  defendant  and  said  Patchen 
Brothers  in  altering  their  said  contract  in  a  material  part 
thereof  (by  extending  time  of  performance)  after  its  exe- 
cution, without  the  consent  of  said  sureties,  and  that  the 
said  sureties  refused  to  pay  anything,  on  account  of  said 
bond,  to  the  plaintiffs.  To  the  complaint  the  defendant  in- 
terposed a  demurrer,  which  was  sustained  by  the  court,  and 
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plaintiffs  electing  to  stand  upon  their  complaint  as  filed, 
judgment  was  rendered  against  them. 

The  appellants,  assuming  that  the  law  above  mentioned 
is  applicable  to  this  case,  earnestly  urge  that  the  respondent 
city  is  liable  in  this  action  for  the  reasons — (1)  That  the  bond 
set  out  in  the  complaint  is  not  such  as  required  by  the  stat- 
ute; and  (2),  that  if  it  is,  the  sureties  are  released  by  reason 
of  the  change  of  the  contract  between  it  and  Patchen 
Brothers,  alleged  in  the  complaint.  These  propositions 
are  ably  and  forcibly  argued  by  counsel  for  appellants,  in 
their  brief;  but,  if  the  position  of  the  respondent,  that  the 
statute  in  question  has  no  application  to  such  cases  as  this, 
and  that  the  city  was  not  compelled  or  required  to  take 
any  bond  at  all,  for  its  protection,  be  tenable,  then  it  be- 
comes immaterial,  so  far  as  this  case  is  concerned,  whether 
or  not  the  bond  is  obnoxious  to  the  objections  urged  against 
it;  for,  in  that  event,  the  judgment  of  the  lower  court  must 
be  affirmed. 

We  will,  therefore,  first  direct  our  attention  to  this  vital 
question.  The  section  of  the  statute  (2415)  which  re- 
quires municipal  corporations  to  take  bonds  from  con- 
tractors who  undertake  to  do  work  or  make  improvements 
for  such  corporations,  reads  as  follows: 

"Whenever  the  board  of  county  commissioners  of  any 
county  of  this  state,  or  the  mayor  and  common  council  of 
any  incorporated  city  or  town,  or  the  tribunal  transacting 
the  business  of  any  municipal  corporation,  shall  contract 
with  any  person  or  persons  to  do  any  work  of  any  charac- 
ter which,  if  performed  for  an  individual,  a  right  of  lien 
would  exist  under  the  law,  or  make  any  improvement  for 
such  county,  incorporated  city  or  town,  or  other  municipal 
corporation,  such  board  of  county  commissioners  or  mayor 
and  common  council  of  any  incorporated  town  or  city,  or 
tribunal  transacting  the  business  of  any  other  municipal 
corporation,  shall  take  from  the  person  with  whom  such 
contract  is  made  a  good  and  sufficient  bond,  with  two  or 
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more  sureties,  who  shall  justify  as  bail  upon  arrest,  which 
bond  shall  be  conditioned  that  such  person  shall  pay  all 
laborers,  mechanics  ancf  material  men,  and  persons  who 
shall  supply  such  contractor  with  provisions  or  goods  of 
any  kind,  all  just  debts  due  to  such  persons  or  to  any  per- 
son to  whom  any  part  of  such  work  is  given,  incurred  in 
carrying  on  such  work;  which  bond  shall  be  filed  by  such 
board,  or  mayor  and  common  council  or  other  tribunal,  in 
the  office  of  the  county  auditor,  in  the  county  where  such 
work  is  to  be  performed  or  improvement  made." 

It  will  be  seen  from  an  inspection  of  this  section  that 
the  liability  of  the  city  depends  upon  the  question  whether 
the  legislature  intended  to  require  municipal  corporations 
to  take  bonds  for  the  benefit  of  laborers,  mechanics  and 
material  men  from  contractors  who  agree  to  make  improve- 
ments for  them,  in  cases  where  no  lien  would  exist  under 
the  law,  if  such  persons  had  performed  labor  or  furnished 
material  to  an  individual  making  such  improvements. 

It  is  insisted  by  the  learned  counsel  for  the  appellants 
that  the  language  used  by  the  legislature  is  so  plain  and 
unambiguous  that  it  admits  of  no  other  than  a  literal  in- 
terpretation, and,  so  interpreted,  required  the  city,  in  this 
instance,  to  take  such  a  bond  as  the  statute  prescribes,  and 
that,  having  failed  to  do  so,  an  original  liability  arose  from 
it  to  the  laborers  by  force  of  §2416.  On  the  other  hand, 
it  is  contended  that  the  object  and  purpose  of  the  legisla- 
ture, in  enacting  the  statute,  was  to  place  persons  perform- 
ing labor  inuring  to  the  benefit  of  public  corporations  on 
the  same  footing,  as  far  as  possible,  with  those  performing 
like  services  for  individuals,  and  that  this  object  and  pur- 
pose is  fairly  expressed  by  the  language  employed.  And 
we  are  inclined  to  adopt  this  view,  for  it  is  evident  that  the 
lawmakers  had  in  mind  the  general  lien  law,  and  under- 
took to  enact  a  new  and  equally  liberal  statute  in  favor  of 
those  persons  who  could  not  claim  the  benefit  of  existing 
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laws  by  reason  of  the  public  character  of  the  st  ructures  or 
improvements  upon  which  they  might  perform  labor  or 
for  which  they  might  furnish  material. 

There  can  be  no  doubt  that  the  legislature  has  unmis- 
takably declared  that  municipalities  shall  take  bonds  when- 
ever they  shall  contract  with  any  person  or  persons  to  do 
any  work  of  any  character,  "which,  if  performed  for  an 
individual,  a  right  of  lien  would  exist  under  the  law,"  but 
it  is  strongly  urged  on  behalf  of  appellants  that  when  they 
"make  any  improvement, "  a  bond  should  be  taken  whether 
a  lien  would  or  would  not  exist  under  the  law  if  the  labor 
performed  thereon  were  done  for  an  individual.  In  other 
words,  the  contention  is  that  the  clause  "or  make  any  im- 
provement" is  not  qualified  or  limited  by  the  clause 
4*  which,  if  performed  for  an  individual,  a  right  of  lien 
would  exist  under  the  law,"'  but  refers  to  a  distinct  class 
of  employment  for  which  municipalities  must,  at  their 
peril,  take  such  a  bond  as  the  statute  prescribed.  We 
think,  however,  that  it  sufficiently  appears  from  a  consid- 
eration of  the  object  and  purpose  of  the  enactment,  the 
evil  to  be  remedied  and  the  language  used,  that  the  f  ramers 
of  the  law  intended  to  require  bonds  only  in  cases  where  a 
lien  would  attach  under  the  law  if  the  labor  were  per- 
formed or  the  material  furnished  for  an  individual.  And 
as  no  one  could  have  a  lien  under  the  law  ( §  1663,  Gen. 
Stat.)  for  labor  performed  upon  a  street,  for  an  individual, 
it  follows  that  §2415  is  not  applicable  to  a  street  grading 
contract,  and  that  no  bond  from  the  contractors  was 
necessary. 

The  judgment  of  the  lower  court  is  affirmed. 

Hoyt  and  Stiles,  JJ.,  concur. 

Dunbar,  C.  J. — I  agree  with  the  construction  of  the 
statute  contended  for  by  the  appellant,  and,  therefore,  dis- 
sent. 
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Scott,  J.  [dissenting). — The  construction  of  the  statute 
aforesaid  is  attended  with  some  degree  of  difficulty.  Under 
the  one  adopted,  the  words  "or  make  any  improvement" 
would  seem  to  serve  no  purpose.  On  the  other  hand,  if 
these  words  were  to  be  given  force,  the  prior  clause  would 
probably  be  useless,  as  it  would  be  hard  to  conceive  of  any 
work  performed  for  an  individual  for  which  a  right  of  lien 
exists  which  would  not  come  under  the  designation  of 
"  improvement;' '  consequently  one  or  the  other  of  said 
clauses  is  apparently  useless.  But  even  under  the  con- 
struction adopted  by  the  majority,  I  think  work  of  the 
character  of  that  in  question  should  be  held  to  be  within 
its  provisions.  The  statute  (§1664,  Gen.  Stat.)  provides 
that  — 

"Any  person  who,  at  the  request  of  the  owner  of  any 
lot  in  any  incorporated  city  or  town,  grades,  fills  in,  or 
otherwise  improves  the  same  or  the  street  in  front  of  or 
adjoining  the  same,  has  a  lien  upon  such  lot  for  his  work 
done  and  material  furnished." 

Now,  under  such  circumstances,  a  right  of  lien  does  exist 
for  work  performed  in  grading  a  street.  It  is  true  the  lien 
does  not  attach  upon  the  street;  it  would  be  impracticable 
for  the  law  to  give  this;  but  it  provides  where  such  grad- 
ing is  done  at  the  instance  of  an  adjoining  owner,  that  the 
lien  shall  obtain  upon  his  adjoining  land.  The  law  went 
as  far  as  it  could  go  in  the  way  of  giving  a  lien,  and  as 
there  may  be  a  lien  in  such  cases  for  work  performed  in 
the  grading  of  a  street,  the  substituted  right  should  obtain 
in  all  cases  where  the  work  is  performed  under  a  contract 
with  the  municipal  authorities,  and  where  the  law  provides 
in  effect  that  the  bond  shall  take  the  place  of  the  property. 
There  certainly  would  be  no  good  reason  for  drawing  any 
distinction  in  such  matters  with  regard  to  improvements 
undertaken  by  a  corporation,  for  by  requiring  a  bond  to 
be  taken  all  difficulty  as  to  giving  or  enforcing  liens  is  re- 
moved. 
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This  law  is,  in  its  nature,  remedial,  and  should  be  liber- 
ally construed  as  to  embracing  work  or  classes  of  work 
within  its  operation.  In  fact,  the  general  tendency  with 
reference  to  lien  laws  as  affecting  individuals  is  to  enlarge 
them,  and  to  make  them  operative  wherever  practicable; 
and  it  seems  reasonable  that  the  legislature  in  this  instance, 
by  adding  the  additional  clause,  "or  make  any  improve- 
ment," was  desirous  of  extending  its  operation.  But,  be 
this  as  it  may,  it  strikes  me  that  this  particular  work  was 
fairly  included  within  said  statute  under  the  construction 
given  it  by  the  majority. 

I  also  think  the  other  points  raised  should  be  determined 
in  favor  of  the  appellants,  and  the  judgment  reversed. 
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The  State  of  Washington,  on  the  relation  of  Thomas 
Hinchey,  v.  Frank  Allyn,  Ex-Superior  Judge. 

MANDAMUS  — SETTLEMENT   OF  STATEMENT  BY  EX-JUDGE. 

A  judge  of  the  superior  court  whose  term  of  office  has  expired 
cannot  be  compelled  by  mandamus  to  settle  and  certify  a  statement 
of  facts  on  appeal,  as  the  act  of  January  21, 1893,  merely  authorizes, 
but  does  not  require,  them  to  act  in  such  cases. 

Original  Application  for  Mandamus. 

Stephen  O'JBrien,  for  relator. 

The  opinion  of  the  court  was  delivered  by 

Stiles,  J. — A  judge  of  the  superior  court  whose  term  of 
office  expired  on  the  second  Monday  of  January,  1893,  can- 
not be  required  by  mandamus  to  settle  and  certify  a  state- 
ment of  facts  on  appeal  after  the  expiration  of  his  term. 
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The  act  of  January  21, 1893  (Laws,  p.  6),  does  not  purport 
to  do  more  than  to  authorize  the  ex- judges  to  settle  and 
certify;  it  does  not,  and  could  not,  require  thetn  to  do  any- 
thing. 

The  application  for  a  writ  in  this  case  is,  therefore,  de- 
nied. 

Dunbar,  C.  J.,  and  Hoyt,  J.,  concur. 

Scott,  J.,  concurs  in  the  result. 

Anders,  J.  (concluding). — For  the  reasons  stated  by 
me  in  Fanlconer  v.  Warner,  2  Wash.  525  (27  Pac.  Rep.  274), 
I  am  of  the  opinion  that,  prior  to  the  passage  of  the  act  of 
January  21,  1893,  it  was  the  duty  of  a  judge  whose  office 
had  expired  to  settle  statements  of  facts  in  cases  tried  be- 
fore him.  But  as  I  feel  bound  by  the  majority  opinion  in 
that  case,  I  concur  in  the  disposition  of  this  application  on 
the  ground  set  forth  in  the  foregoing  opinion  of  Judge 
Stiles. 


[  No.  643.    Decided  November  18, 1893.] 

Annie  Sears  et  al.,   Respondents,  v.  Seattle  Consoli- 
gjjj  ^|  dated  Street  Railway  Company,  Appellant. 

JUDGMENT  ON  SUPERSEDEAS  BOND  —  MODIFICATION  —  LIABILITY  OF 

SURETIES. 

Where  a  judgment  rendered  by  the  supreme  court  upon  a 
supersedeas  bond  conforms  to  the  terms  and  conditions  thereof,  the 
court  is  not  called  upon  to  grant  any  relief  against  a  judgment  ir- 
regularly entered,  when  the  showing  made  for  relief  does  not  in  any 
way  attack  the  regularity  or  binding  force  of  such  bond. 

Where  a  supersedeas  bond  shows  on  its  face  that  judgment  in  a 
certain  amount  only  is  authorized  thereby,  the  judgment  thereon 
actually  rendered  by  the  court  must  be  held  to  have  been  only  in 
that  amount,  and  a  judgment  entry  for  a  greater  amount  must  be 
held  to  be  simply  an  inadvertent  entry. 


SEARS  v.  SEATTLE  CONSOLIDATED  ST.  RY.  CO.      287 
Nov.  1893.]  Opinion  of  the  Court  —  Hoyt,  J. 

Although  a  supersedeas  bond  may  not  have  been  given  in  double 
the  amount  of  the  judgment,  as  required  by  the  statute,  yet  a  surety 
who  signs  such  bond,  which  is  drawn  for  a  certain  definite  amount, 
and  in  no  manner  upon  its  face  discloses  anything  which  must  in- 
crease such  amount,  is  not  estopped  from  asking  that  his  liability 
be  limited  to  the  amount  named. 

Appeal  from  Superior  Court,  King  County. 

Opinion  on  motion  to  modify  judgment  Upon  supersedeas 
bond. 

Wiley,  Scott  &  Bostioick,  for  appellant. 
Thompson,  Edsen  &  Humphries,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Hoyt,  J.  —  The  question  of  jurisdiction  raised  by  the 
respondents  has  teen  substantially  decided  adversely  to 
their  contention  in  an  opinion  just  filed  in  the  case  of  Bell 
v.  Wandby,  ante,  p.  203,  and  upon  the  authority  of  that  case 
we  mast  overrule  such  plea,  and  decide  the  motion  on  its 
merits. 

At  the  time  the  first  judgment  was  rendered  in  this 
court  on  motion  of  the  respondents,  it  was  so  rendered 
upon  the  transcript  of  the  bond  which  was  then  a  part  of 
the  record,  and,  of  course,  was  rendered  against  the  ap- 
pellant and  the  sureties  named  in  such  bond.  The  fact 
that  the  motion  for  such  judgment  recited  others  as  sure- 
ties, in  addition  to  those  thus  named,  could  in  no  manner 
authorize  this  court  to  enter  a  judgment  against  persons 
not  shown  by  the  transcript  to  be  sureties.  It  follows 
that  such  judgment  was  regularly  entered  so  far  as  the  ac- 
tion of  this  court  and  its  clerk  was  concerned.  Subse- 
quently, on  motion  of  respondents  and  upon  the  suggestion 
that  the  transcript  did  not  contain  all  of  the  record,  and 
the  bringing  here  of  a  certified  copy  of  another  bond, 
which,  though  a  part  of  the  record  in  the  court  below,  had 
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not  before  been  brought  here,  such  judgment  was  set  aside 
and  a  new  judgment  against  the  appellant  and  the  .sureties 
named  in  said  second  bond  duly  entered.  This  second 
judgment  is  the  one  which  it  is  now  sought  by  the  sureties 
named  therein  to  have  set  aside  for  various  reasons  as- 
signed in  their  motion,  which  is  supported  by  the  affidavits 
of  several  of  the  sureties. 

There  is  some  question  as  to  whether  or  not  the  sureties, 
as  such,  had  proper  notice  of  the  motion  for  this  second 
judgment,  but  it  is  not  necessary  for  us  now  to  decide  that 
question,  for,  even  if  they  did  have  proper  notice,  only 
such  a  judgment  could  have  been  properly  entered  as  the 
terms  of  the  bond,  which  was  its  foundation,  authorized; 
and,  if  they  did  not  have  such  notice,  there  is  nothing  in 
the  showing  which  would  justify  this  court  in  setting  aside 
such  judgment,  if  in  fact  it  was  authorized  by  the  terms  of 
the  bond.  To  state  it  differently,  such  showing  does  not 
in  any  way,  attack  the  regularity  or  binding  force  of  such 
bond,  and  for  that  reason  the  court  is  not  called  upon  to 
grant  any  relief,  even  against  a  judgment  irregularly  en- 
tered, so  long  as  it  conforms  to  the  terms  and  conditions 
thereof.  The  principle  that  courts  will  not  set  aside  a 
judgment  however  irregularly  entered  unless  the  party 
moving  therefor  shows  prima  facie  the  right  to  substantial 
relief  in  the  event  of  such  judgment  being  set  aside,  is  well 
established.  Courts  will  never  set  aside  judgments  of  this 
class  when,  so  far  as  the  showing  of  the  moving  party  is 
concerned,  its  only  duty  after  doing  so  will  be  to  enter 
another  judgment  equally  as  burdensome  as  the  one  set 
aside.  It  follows  from  what  we  have  said,  that  the  relief 
granted  upon  motion  of  the  sureties  must  be  confined  to 
the  excess  of  the  judgment,  if  any,  beyond  that  authorized 
by  the  terms  of  the  bond.  If  in  fact  it  was  more  burden- 
some upon  these  sureties  than  the  bond  authorized,  we 
have  no  doubt  of  our  duty  to  correct  it  upon  our  own  mo- 
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tion,  even  if  our  attention  was  called  to  the  fact.  The 
motion  for  judgment  against  such  sureties  must  be  held  to 
have  included  therein  the  bond,  and  the  judgment  rendered 
by  the  court  could  only  properly  be  rendered  in  accord- 
ance with  the  terms  thereof;  and  if  such  bond  showed 
upon  its  face  that  judgment  only  in  a  certain  amount  was 
authorized  thereby,  the  judgment  actually  rendered  by  the 
court  must  be  held  to  have  been  only  in  that  amount,  and 
anything  beyond  must  be  held  to  have  been  inadvertently 
included  in  said  judgment. 

This  brings  us  to  a  consideration  of  the  question  as  to 
what  judgment  was  authorized  by  this  bond.  It  was  given 
to  supersede  a  judgment  in  the  sum  of  ¥15,000,  beside 
costs.  It  was,  however,  in  the  penal  sum  of  only  $16,000 
instead  of  in  the  sum,  required  by  the  statute,  of  at  least 
double  the  amount  of  the  judgment.  It  is  doubtful 
whether  or  not  such  a  bond,  even  though  approved  by  the 
court,  did  in  fact  supersede  such  judgment,  but  that  ques- 
tion is  not  now  before  us.  It  was  given  by  the  principal  for 
that  purpose,  and  it  cannot  take  advantage  of  any  imper- 
fections appearing  therein,  nor  can  the  sureties  in  so  far  as 
they  are  bound  by  the  terms  thereof.  We  are,  however, 
unable  to  agree  with  the  contention  of  the  respondent  that 
the  sureties  in  this  regard  stand  in  the  same  situation  as 
the  principal.  For,  while  it  is  doubtless  true  that  when 
enough  appears  in  such  a  bond  to  show  the  object  for  which 
it  was  given,  they,  as  well  as  the  principal,  will  be  estopped 
from  denying  that  such  was  the  object;  beyond  that  we 
cannot  go,  and  hold  that  a  surety  who  signs  a  penal  bond 
in  a  certain  definite  amount  which  in  no  manner  upon  its 
face  discloses  anything  which  must  increase  such  amount, 
is  thereby  estopped  from  asking  that  his  liability  shall  be 
limited  to  the  amount  named. 

A  surety  may  well  look  only  to  the  penal  sura  in  which 
he  acknowledges  himself  indebted  and  in  which  amount, 

19—7  WASH. 
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upon  the  failure  of  compliance  with  the  conditions  of  the 
bond,  he  agrees  to  be  held  liable.  He  is  not  called  upon 
to  investigate  records  or  facts  outside  of  the  face  of  the 
bond,  but  is  justified  in  relying  upon  the  terms  thereof. 
Applying  these  rules  to  the  case  at  bar,  we  are  unable  to 
find  anything  in  the  conditions  of  this  bond  which,  in  any 
manner,  establishes  a  liability  on  the  part  of  the  sureties 
named  therein  beyond  the  $16,000,  in  which  sum  they  ac- 
knowledge themselves  indebted.  The  conditions  having 
been  violated,  the  bond  in  that  amount  is  in  full  force  as 
against  them,  but  there  is  nothing  to  show  in  any  manner 
why  they  should  be  held  liable  for  a  greater  amount. 

It  follows  that  the  judgment  rendered  on  said  bond 
should  have  been  limited  to  the  $16,000  named  therein, 
and  that  when  this  court  granted  the  motion  of  respondents 
for  judgment  thereon,  the  judgment  which  it  really  ren- 
dered was  one  against  the  principal  and  sureties  for  $16,- 
000,  and  no  more,  and  that  so  far  as  the  judgment  entry 
was  for  a  greater  amount,  it  was  simply  an  inadvertent 
entry.  Such  judgment  must,  therefore,  be  set  aside  and  a 
new  one  entered  against  the  appellant  and  the  sureties 
named  in  said  bond,  as  of  the  same  date,  for  the  said  sum 
of  $16,000.  Let  this  be  done  and  the  cause  then  again 
remitted  to  the  lower  court  for  the  carrying  into  execution 
of  the  judgment  so  entered. 

Dunbak,  C.  J.,  and  Scott,  Anders  and  Stiles,  JJ., 
concur. 
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[  No.  911.    Decided  November  20, 1893.] 

In  the  Matter  of  the  Estate  of  Lewis  H.  Eyres,  deceased: 
Jennie  H.  Eyres,  Respondent,  v.  Mary  M.  Baker  et 

al.,  Appellants. 

HUSBAND  AND  WIFE — DEVISE  OP  HUSBAND'S  SEPARATE  PROPERTY 
—  RIGHT  OF  WIDOW  TO  HOMESTEAD. 

Under  the  legislation  of  this  state  relating  to  the  property  rights 
of  husband  and  wife,  a  wife  cannot  claim  a  homestead  in  the  sepa- 
rate property  of  her  deceased  husband,  which  he  has  by  will  devised 
to  another. 

Appeal  from  Superior  Court,  Lewis  County. 

Palmer  &  Palmer,  for  appellants. 

77".  Julius  Miller,  and  A.  E.  Pice,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Hoyt,  J. — This  was  a  proceeding  in  the  superior  court 
by  which  the  respondent  sought  to  have  set  aside  for  her 
use  certain  real  estate  which  had  belonged  to  her  deceased 
husband,  and  which  was,  at  the  time  of  his  death,  occupied 
by  him.  It  is  conceded  that  the  real  estate  sought  to  be 
so  set  aside  was  the  separate  property  of  said  husband,  and 
that  the  same  had  never  been  by  him  in  any  manner 
selected  as  a  homestead.  It  is  also  conceded,  or  made 
plainly  to  appear  by  the  record,  that  the  husband  had,  in 
his  lifetime,  duly  devised  such  property  to  the  appellant 
Mary  M.  Baker.  .  Various  questions  are  raised  by  the  ap- 
pellants as  to  the  regularity  of  the  proceedings  in  the  court 
below,  but  the  real  merits  of  the  controversy  depend  upon 
a  single  proposition,  and  that  is,  as  to  whether  or  not, 
under  our  statute,  a  widow  is  entitled,  as  against  the  will 
of  her  deceased  husband,  to  have  his  separate  real  estate 
set  aside  by  the  court  for  her  use  as  a  homestead.    Respond- 
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ent  earnestly  contends  that,  under  the  provisions  of  §972 
of  the  Code  of  Procedure,  the  court  must  be  held  to  have 
such  power,  and  she  cites  numerous  decisions  from  the 
State  of  California  to  show  that  such  has  there  been  the 
construction  of  a  somewhat  similar  statute.  If  this  section 
stood  alone,  we  should  be  of  the  opinion  that  the  construc- 
tion contended  for  is  the  correct  one,  not  only  from  the 
fact  that  such  has  been  the  holding  of  the  California  courts, 
but  also  for  the  reason  that  such  would  seem  to  be  the 
reasonable  construction  of  the  language  used;  but  it  is  the 
duty  of  a  court,  in  coming  to  a  conclusion  as  to  the  proper 
construction  of  any  provision  of  the  statute  law,  to  examine 
the  same  in  the  light  of  all  the  other  provisions  upon  the 
same  or  relative  subject  matter;  and  when  we  so  examine 
the  provisions  of  this  section,  it  will  be  found  that  our  law 
relating  to  the  rights  of  husband  and  wife,  when  taken  as 
a  whole,  is  so  different  from  that  of  the  State  of  Cali- 
fornia that  but  little  aid  can  be  gathered  from  the  decisions 
of  its  courts;  and  when  we  further  examine  them  in  the 
light  of  the  statute  relating  to  the  exemption  of  property 
from  forced  sale  on  execution,  a  still  further  dissimilarity 
will  appear. 

It  follows  that  we  must  construe  the  provisions  of  our 
statute  in  relation  to  this  subject  matter  with  but  little,  if 
any,  aid  from  decisions  elsewhere.  Such  being  our  duty, 
we  must  look  at  the  entire  legislation  relating  to  the  prop- 
erty rights  of  husband  and  wife,  and  construe  these  pro- 
visions, as  to  the  setting  aside  of  a  homestead  after  the 
death  of  the  husband,  in  the  light  thereof.  In  title  16,  ch. 
2,  Gen.  Stat.,  the  legislature  has,  at  some  length,  sought 
to  clearly  define  these  rights.  The  first  section  of  said 
chapter,  being  §  1397,  provides  as  follows: 

"  Property  and  pecuniary  rights  owned  by  the  husband 
before  marriage,  and  that  acquired  by  him  afterwards  by 
gift,  bequest,  devise  or  descent,  with  the  rents,  issues  and 
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profits  thereof,  shall  not  be  subject  to  the  debts  or  con- 
tracts of  his  wife,  and  he  may  manage,  lease,  sell,  convey, 
encumber  or  devise  by  will,  such  property  without  the  wife 
joining  in  such  management,  alienation  or  encumbrance, 
as  fully  and  to  the  same  effect  as  though  he  were  unmar- 
ried." 

And  the  next  section  gives  to  the  wife  practically  the 
same  rights  as  to  her  separate  property  as  are  given  to  the 
husband  by  the  section  above  set  out  as  to  his.  In  addi- 
tion to  these  express  provisions,  which  seem  to  empower 
each  of  the  spouses  with  the  right  to  absolutely  control 
and  dispose  of  their  separate  estate,  there  are  many  other 
provisions  contained  in  said  chapter,  all  of  which  can  only 
be  harmonized  with  the  intent  on  the  part  of  the  legislature 
therein  to  provide  that  the  status  of  the  separate  property 
of  each  of  the  spouses  should  be  entirely  uninfluenced  by 
the  marriage  relation  existing  between  the  two  spouses. 
Such  legislation  having  created  an  entity  composed  of  the 
two  spouses,  sought  to  clothe  it  with  all  the  property 
rights  incident  to,  or  growing  out  of,  the  marriage  relation, 
and  to  leave  property  which  would  not,  under  the  pro- 
visions of  the  statute,  belong  to  this  entity  absolutely  sub- 
ject to  the  control  and  disposal  of  the  spouse  to  whom  it 
belonged  as  though  he  or  she  were  unmarried.  Such  being 
the  whole  tenor  of  the  legislation  upon  this  subject,  we  feel 
compelled  to  hold  that,  under  the  provisions  of  §1397 
above  set  out,  the  husband  had  the  right,  as  against  the 
wife,  to  devise  his  separate  estate  by  will  to  whomsoever 
he  saw  fit,  and  that  no  act  of  the  wife,  either  before  or 
after  the  death  of  her  husband,  could  in  any  manner  pre- 
vent the  taking  effect  of  such  devise. 

The  question  is  not  now  before  us  as  to  what  would  be 
the  rights  of  a  widow  to  have  a  homestead  set  off  to  her  out 
of  the  separate  real  estate  of  her  deceased  husband  where  he 
had  not  devised  the  same  by  will,  and  we  express  no  opinion 
thereon.     It  may  be  that  this  construction  of  said  §  1397 
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will  not  best  subserve  the  public  interest,  as  it  may  follow 
therefrom  that  a  husband  having  a  large  amount  of  sepa- 
rate property  might  devise  the  same,  and  upon  his  death 
leave  his  widow  without  any  provision  whatever  for  her 
support.  Such  cases,  however,  will  be  so  rare  that  no 
great  public  injury  can  flow  therefrom,  but  even  if  it 
should,  the  intent  of  the  legislature  as  expressed  in  said 
section  is  so  clear  that  we  cannot  interpret  it  otherwise 
than  as  we  have,  and  the  remedy,  if  any,  must  come  from 
the  legislature. 

The  order  appealed  from  will  be  set  aside,  and  the  cause 
remanded  with  instructions  to  deny  the  petition  of  the  re- 
spondent. 

Dunbar,  C.  J.,  and  Anders,  J.,  concur. 

Stiles  and  Scott,  JJ.,  c6ncur  in  the  result. 


[  No.  954.    Decided  November  20, 1893.] 

Martin  Lewis,  Appellant,  v.  John  McReavv,  Respondent. 

HARMLESS   ERROR  —  EXCLUSION  OF  IMMATERIAL   EVIDENCE. 

Where,  in  an  action  upon  an  alleged  contract,  no  consideration 
for  the  contract  is  shown,  evidence  of  its  terms  is  immaterial,  and 
the  exclusion  of  such  evidence  harmless  error,  whether  the  ground 
of  exclusion  by  the  trial  judge  was  erroneous  or  not. 

Appeal  from  Superior  Court,  Mason  County. 

Action  by  Martin  Lewis  to  recover  from  John  McReavy 
the  sum  of  $2,500,  one-half  of  a  policy  of  insurance  which 
he  had  taken  out  upon  a  steamer,  and  had  assigned  under 
an  alleged  special  contract  to  John  McReavy,  who  held  a 
note  and  mortgage  on  the  steamer  for  $3, 000,  and  asking 
the  cancellation  and  surrender  of  said  note.     The  steamer 
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had  burned,  but  payment  of  insurance  had  been  resisted. 
McReavy  subsequently  compromised  with  the  insurance 
company  for  $3, 000,  which  sum  he  retained.  Lewis  claimed 
that,  under  the  contract  of  assignment,  he  was  to  have  one- 
half  of  the  proceeds  of  the  policy,  but  in  his  mortgage 
upon  the  steamer  to  McReavy  he  had  agreed  to  insure  the 
steamer  for  the  benefit  of  the  mortgagee.  The  appeal  is 
from  a  judgment  in  favor  of  defendant. 

IL  S.  Tremper,  for  appellant. 

Joseph  A.  McDonald,  and  T.  N.  Allen,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Hoyt,  J. — Appellant  made  a  mortgage  to  the  respond- 
ent upon  a  certain  steamer  for  the  sum  of  $3,000,  and 
agreed  therein  that  he  would  procure  a  policy  of  insurance 
upon  such  steamer  in  the  sum  of  $5, 000,  and  assign  it  to 
the  respondent  as  further  collateral  security.  Such  in- 
surance policy  was  taken  out  in  the  name  of  the  appellant 
but  was  not  assigned  by  him  as  required  by  the  terms  of 
the  mortgage  until  after  the  destruction  of  the  steamer. 
The  company  declined  to  pay  the  loss  on  various  grounds, 
and  thereafter  the  appellant  duly  assigned  said  policy  to 
the  respondent.  This  assignment  is  alleged  by  the  appel- 
lant to  have  been  made  in  pursuance  of  a  special  contract 
entered  into  between  him  and  the  respondent  at  the  time 
it  was  made.  Upon  the  trial  of  the  cause  he  introduced 
evidence  tending  to  prove  such  special  contract,  and  as  a 
part  of  his  proof  in  relation  thereto  offered  one  C.  W. 
Hartman,  a  practicing  attorney,  as  a  witness  to  prove  the 
terms  and  conditions  of  said  contract.  The  court  excluded 
the  testimony  of  said  witness  on  the  ground  that  the  trans- 
action and  conversation  as  to  which  he  was  called  upon  to 
testify  was  a  privileged  one  as  between  attorney  and  client. 
Exception  was  taken  to  this  action  of  the  court,  and  its 
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ruling  thereon  is  the  only  error  assigned  as  a  reason  for 
the  reversal  of  the  judgment.  The  position  of  the  appel- 
lant in  regard  to  such  testimony  was  and  is,  that  the  said 
Hartman  was  acting  as  attorney  for  both  parties,  and  that 
for  that  reason  the  statements  made  before  him  were  not 
privileged  as  to  either. 

We  are  not  called  upon  to  decide  this  question,  for,  in 
our  opinion,  there  was  no  consideration  whatever  moving 
to  the  respondent  from  the  appellant  for  such  special  con- 
tract, and  for  that  reason  it  could  have  no  force  and  effect, 
however  clearly  it  might  have  been  proven  before  the 
court  and  jury.  The  only  thing^  which  was  alleged  or 
proven  as  a  consideration  for  any  agreement  made  at  that 
time  by  the  respondent  was  the  fact  that  the  policy  was 
then  assigned  to  him.  But  in  thus  assigning  the  policy 
the  appellant  only  fulfilled  the  terms  of  the  contract  be- 
tween him  and  the  respondent  made  at  the  time  the  mort- 
gMge  was  executed.  And  the  doing  of  that  which  was  his 
plain  duty  under  the  provisions  of  such  contract  then  in 
full  force  and  effect  could  furnish  no  consideration  for  any 
agreement  made  by  the  respondent  in  relation  thereto. 

It  follows  that  the  testimony  excluded  by  the  court 
would  have  been  immaterial  if  put  in  evidence,  and  for  that 
reason  the  ruling  of  the  court  thereon,  however  erroneous, 
cannot  avail  appellant  as  a  foundation  for  the  reversal  of 
the  judgment,  and  it  must,  therefore,  be  affirmed. 

Dunbar,  C.  J.,  and  Stiles,  Anders  and  Scott,  JJ., 
concur. 
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[No.  916.    Decided  November  21, 1898.] 

Jonathan  Platt  Underwood,  Appellant,  v.  Thomas  S. 
Tew,  Respondent. 

VENDOR  AND   PURCHASER  —  ACTION   FOR    PURCHASE    PRICE  —  TEN- 
DER—  PLEADING. 

The  vendor  of  land  under  a  contract  to  make  a  conveyance 
thereof  upon  the  full  payment  of  the  principal  and  interest  of  four 
nptes  maturing  in  on'e.  two,  three  and  four*  years  from  date,  re- 
spectively, who  waits  until  the  maturity  of  all  the  notes,  cannot 
enforce  the  collection  of  any  or  all  of  them  without  tendering  a 
deed  to  the  land. 

Although  the  evidence  in  such  a  case  may  show  that  a  tender 
would  have  been  a  vain  and  useless  thing,  yet  where  plaintiff  has 
pleaded  no  excuse  for  tender,  he  cannot  urge  the  uselessness  of 
complying  with  the  obligation  on  his  part. 

Appeal  from  Superior  Court,  Chehalis  County. 

Lichteiiberg*  Shepard,  Lyon  <&  Denny,  for  appellant. 
JVi  \V.  Bush,  J.  O.  Selden,  and  D.  Allen,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Anders,  J. — The  plaintiff,  appellant  here,  brought  this 
action  to  recover  the  aggregate  amount  of  three  promissory 
notes  executed  by  the  defendant  to  plaintiff  on  May  31, 
1883,  at  Big  Rapids,  Michigan,  for  $2,000,  $2,250  and 
$2,250,  respectively,  with  interest  at  seven  per  cent,  per 
annum,  and  due  two,  three  and  four  years,  respectively, 
after  date.  The  complaint  is  in  the  usual  form  in  like 
actions,  and  judgment  is  therein  demanded  for  $6,500,  and 
interest  at  the  rate  above  mentioned.  The  defendant,  in 
his  answer,  admitted  the  making  of  the  notes,  but  denied 
every  other  allegation  of  the  complaint.  As  a  further 
answer  and  defense  the  defendant  alleged  in  substance, 
among  other  things,  that  he  received  no  consideration  for 
the  notes  set  out  in  the  complaint.     That  at  the  time  of 
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making  the  notes,  and  as  part  of  the  same  contract,  the 
plaintiff  and  defendant  entered  into  a  written  agreement  of 
the  same  date,  a  copy  of  which  was  set  forth  in  the  answer, 
as  a  part  thereof,  and  that  no  other  or  further  considera- 
tion for  the  execution  of  the  notes  described  in  the  com- 
plaint than  that  mentioned  in  the  said  contract  passed  from 
plaintiff  to  defendant,  and  that  the  plaintiff  never  executed, 
or  offered  to  execute,  any  deed  of  the  lands  described  in 
the  agreement  to  the  defendant,  and  never  in  any  manner 
conveyed,  or  offered  to  convey,  said  lands  to  the  defend- 
ant. The  reply  admitted  the  making  of  the  agreement  set 
out  in  the  answer,  and  that  the  notes  sued  upon  were  given 
as  part  of  the  purchase  price  of  the  land,  and  that  the 
defendant  at  the  time  of  the  making  of  the  contract  paid 
plaintiff  $207.50,  being  interest  in  advance  as  required  by 
said  agreement,  but  denied  that  he  had  ever  paid  any 
further  sum,  and  also  admitted  that  the  notes  and  agree- 
ment were  made,  and  the  lands  were  situated,  in  Michigan, 
as  alleged  in  the  complaint,  but  denied  all  of  thfe  other 
allegations  of  the  answer. 

The  action  was  begun  on  May  30,  1891,  and  the  trial 
was  had  on  December  5,  1892,  before  the  court  and  a  jury, 
resulting  in  a  verdict  in  favor  of  the  defendant  by  direc- 
tion of  the  court.  The  proof  showed  that  the  plaintiff  had 
never  tendered  a  deed  to  the  defendant,  or  offered  to  per- 
form his  part  of  the  contract  by  conveying  or  offering  to 
convey  the  land,  before  commencing  this  action  or  at  any 
time.  Testimony  was  offered  by  the  plaintiff  for  the  pur- 
pose of  showing  that  the  plaintiff  was  and  always  had  been 
ready,  able  and  willing  to  perform  the  contract  on  his  part, 
which  testimony  the  court  excluded,  and,  we  think,  prop- 
erly, on  the  ground  that  it  tended  to  prove  no  allegation  of 
the  complaint.  It  is  shown  by  the  contract  set  out  in  the 
answer,  that  the  plaintiff  agreed  to  sell  to  the  defendant 
certain  lands  therein  described  for  the  sum  of  $8,500,  with 
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interest' at  seven  per  cent,  per  annum  payable  annually  on 
all  sums  remaining  unpaid,  payable  as  follows:  $297.50  on 
the  signing  of  the  instrument,  to  be  taken  as  one-half  of 
the  interest  on  the  whole  purchase  price  for  the  first  year, 
paid  in  advance;  $2,000  in  one  year;  $2,000  in  two  years; 
$2,250  in  three  years,  and  $2,250  in  four  years  from  date; 
the  defendant  to  keep  the  buildings  insured  and  pay  the 
taxes  on  the  land  during  said  time.  The  defendant  agreed 
to  purchase  the  land  on  said  terms,  paid  the  $297. 50  to 
plaintiff,  and  gave  his  notes  for  the'  balance,  payable  as 
above  specified.  It  was,  in  effect,  stipulated  in  the  agree- 
ment that,  upon  the  payment  by  the  defendant  of  these 
several  sums  of  money,  with  interest,  taxes  and  insurance 
premiums  punctually  and  at  the  times  therein  limited,  the 
plaintiff  would  cause  to  be  made  a  good  and  sufficient  deed 
conveying  to  the  defendant  all  his  right,  title,  interest  and 
demand  whatsoever  in  and  to  said  lands. 

It  appeare  that  the  plaintiff  was  not  personally  present 
at  the  trial,  but  his  deposition  was  produced,  and  such  por- 
tions thereof  as  the  court  deemed  material  and  relevant 
were  admitted  in  evidence  in  his  behalf.  Speaking  of  the 
consideration  of  the  notes  in  suit,  the  plaintiff  therein  said: 

"The  total  consideration  moving  from  me  to  defendant 
was  the  land;  the  total  consideration  moving  from  the  de- 
fendant to  me  was  the  cash  payment  of  $297.50,  and  the 
giving  of  four  notes  aggregating  $8,500,  which  are  the 
same  four  notes  produced  by  me,  and  the  execution  of  the 
contract  with  them.  I  performed  the  transaction  on  my 
part  by  delivering  possession  of  the  land  to  defendant  at 
that  time." 

The  note  for  $2,000  due  one  year  after  date,  though 
never  paid,  it  will  be  observed,  is  not  included  in  this  ac- 
tion, for  the  reason,  as  we  understand  counsel,  that  it  was 
deemed  outlawed  at  the  time  of  bringing  the  action. 

After  all  of  the  testimony  on  both  sides  had  been  intro- 
duced, the  plaintiff's  counsel  moved  the  court  to  direct  a 
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verdict  for  plaintiff  for  the  amount  of  the  three  notes  and 
interest,  which  motion  the  court  denied.  The  plaintiff  also 
moved  for  judgment  notwithstanding  the  verdict  for  de- 
fendant, but  the  motion  was  denied.  While  the  ruling  of 
the  court  upon  these  motions  is  assigned  as  error,  the  argu- 
ment of  counsel  for  appellant  is  mainly  directed  to  the  ob- 
jection that  the  court  erred  in  directing  a  verdict  for  the 
defendant  at  the  request  of  his  counsel.  In  fact,  this 
latter  objection  may  be  said  to  present  the  controlling 
question  in  the  case,  for,  if  it  is  not  tenable,  and  the  court?s 
ruling  was  right,  then  all  other  objections  made  by  appel- 
lant must  be  deemed  immaterial.  The  court  based  its 
action,  in  directing  a  verdict  for  the  defendant,  on  the  un- 
disputed ground  that  the  plaintiff  had  not  tendered  a  deed 
of  the  lands  described  in  the  contract  set  forth  in  the 
answer,  or  performed,  or  offered  to  perform,  his  part  of 
the  agreement  before  bringing  his  action.  And  we  have 
no  doubt  of  the  correctness  of  the  court's  decision.  The 
making  of  the  notes  and  the  contract,  at  the  same  time, 
constituted  but  one  transaction.  And  the  notes  which 
were  given  for  the  purchase  price  of  the  land  which  the 
plaintiff  agreed  to  convey  to  the  defendant  were  but  parts 
of  the  agreement  then  entered  into  between  the  parties. 
Divine  v.  Divine,  58  Barb.  264;  Glassell  v.  Coleman,  94 
Cal.  200  (29  Pac.  Rep.  508). 

The  obligation  to  pay  the  notes  which  fell  due  prior  to 
the  time  when  the  conveyance  was  to  be  made  under  the 
contract,  was  independent  of  the  obligation  on  the  part  of 
plaintiff  to  convey,  and  payment  of  each  of  said  notes 
might  have  been  enforced  by  action  as  they  became  due 
and  payable,  had  the  plaintiff  seen  fit  to  do  so. 

But  by  deferring  the  collection  of  the  several  notes  until 
after  the  time  for  the  payment  of  the  one  last  due  had  ac- 
crued, he  lost  the  right  to  sue  upon  the  several  obligations, 
and  could  maintain  an  action  only  for  the  whole  consider- 
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ation  for  which  he  agreed  to  convey  the  land.  By  lapse 
of  time  the  obligation  to  make  the  deed  and  the  obligation 
to  pay  the  purchase  price  of  the  land  have  befcome  depend- 
ent and  mutual.  The  defendant  has  no  longer  a  right  to 
pay  the  notes  separately,  and  the  plaintiff  has  no  right  to 
enforce  such  separate  payment. 

There  is  now  but  a  single  cause  of  action  existing  in 
favor  of  either  party.  The  defendant,  in  order  to  obtain 
his  deed,  must  first  pay  the  entire  purchase  price,  and  the 
plaintiff,  in  order  to  recover,  must  show  such  a  perform- 
ance of  the  agreement  on  his  part  as  would  entitle  him  to 
the  whole  of  the  unpaid  consideration.  In  this  case,  the 
plaintiff  undertook  to  collect  the  purchase  price  of  the 
premises  he  covenanted  to  convey  without  averring  or 
proving  that  he  had  first  performed  his  own  obligation  by 
making  and  tendering  a  conveyance.  This  the  court  would 
not  permit  him  to  do,  and  its  ruling  was  in  accordance 
both  with  reason  and  the  well  settled  principles  of  law. 
McOroskey  v.  Ladd,  96  Cal.  455  (31  Pac.  Rep.  558); 
Beecher  v.  Conradt,  13  N.  Y.  108;  Eddy  v.  Davis,  116 
N.  Y.  247  (22  N.  E.  Rep.  362);  Bohall  v.  Diller.,  41  Cal. 
532. 

Nor  do  the  learned  counsel  for  appellant  question  the 
general  rule  of  law  which  we  have  stated,  but  they  insist 
that  the  facts  in  evidence  show  that  the  case  at  bar  falls 
within  a  recognized  exception,  that  a  vendor  in  such  cases 
is  excused  from  making  a  tender  where  it  would  be  a  vain 
and  useless  act.  But  a  sufficient  answer  to  this  contention 
is,  that  the  plaintiff  alleged  no  fact  in  his  complaint  show- 
ing either  an  inability  on  his  part  to  make  a  tender,  or  that 
a  tender  if  made  would  have  been  a  vain  or  useless  act. 
The  plaintiff  brought  an  action  at  law  simply  to  recover 
the  amount  evidenced  by  defendant's  notes,  completely 
ignoring  his  own  obligations  under  his  contract,  and  he 
must  now  abide  the  consequences.     Other  questions  are 
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presented  in  the  record  which  it  is  not  necessary  to  discuss, 
as,  in  our  view  of  the  law,  he  could  in  no  event  recover 
upon  the  state  of  facts  presented  by  the  record. 

The  judgment  of  the  lower  court  is  affirmed. 

Dunbar,  C.  J.,  and  Scott,  Hoyt  and  Stiles,  JJ., 
concur. 


[  No.  902.    Decided  November  22, 1898.] 

Michigan  Manufacturing  Company,  Respondent,  v. 
A.  R.  Saunders,  Appellant. 

APPEAL  —  SETTLEMENT  OF  STATEMENT  —  AUTHORITY  OF  ¥JL -JUDGE. 

The  act  of  January  21,  1898,  authorizing  certain  judges  whose 
term  of  office  has  expired  to  settle  and  certify  statements  of  fact, 
does  not  empower  such  judges  to  transfer  the  matter  to  their  suc- 
cessors in  office. 

Appeal  from  Superior  Court,  Pierce  County. 

Delamater  &  Miller,  for  appellant. 
A.  R.  Titlow,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Stiles,  J. — We  are  of  the  opinion  that  the  act  of  Jan- 
uary 21,  1893  (Laws,  p.  6),  authorizing  judges  whose 
term  of  office  expired  on  the  second  Monday  of  January 
to  settle  and  certify  statements  of  facts,  did  not  authorize 
such  a  judge,  instead  of  settling  and  certifying  the  facts 
himself,  to  transfer  the  matter  to  his  successor  in  office. 
Therefore  the  motion  to#  strike  appellant's  statement  is 
granted,  and  the  cause  dismissed,  since  it  is  an  equitable 
action. 

Dunbar,  C.  J.,  and  Hoyt  and  Anders,  JJ.,  concur. 

Scott,  J.,  concurs  in  the  result. 


SOUTH  BEND  LAND  CO.  v.  DENIO.  303 

Nov.  1893.]  Opinion  of  the  Court— Stiles,  J. 


[No.  1021.    Decided  November  22, 1893.] 

The  South  Bend  Land  Company,  Respondent,  v.  A.  L. 
Denio,  Administrator,  Respondent,  and  Harry  H. 
Hunter,  Guardian,  Appellant. 

ATTORNEY  AND  CLIENT  —  CONTROL  OF  8UIT  —  DISMISSAL  OF  AP-" 

PEAL. 

The  guardian  of  a  minor,  who  wages  an  action  in  court,  has  the 
same  right  to  control  the  action  that  any  other  suitor  has,  and  may 
stipulate  for  the  dismissal  of  an  appeal  regardless  of  the  objection 
of  his  attorney. 

Appeal  from  Superior  Court,  Pacific  County. 

Edward  F.  Hunter,  for  appellant. 

Richard  K.  Boney,  and  —  Hudson,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Stiles,  J. — A  suit  was  brought  in  the  court  below 
against  the  administrator  with  the  will  annexed  of  Philan- 
der W.  Swett,  the  complaint  showing  that  certain  lands, 
the  record  title  to  which  was  in  the  name  of  the  deceased, 
had  been  purchased  with  money  of  the  South  Bend  Land 
Company,  and  should,  therefore,  be  conveyed  by  the  ad- 
ministrator to  it.  The  appellant,  guardian  of  the  minor 
children  of  the  deceased,  sought  to  intervene  in  the  action 
by  showing  the  interest  of  his  wards  in  the  result,  and  that 
the  administrator  was  a  stockholder  of  the  plaintiff  com- 
pany, and  upon  some  other  grounds.  The  petition  for 
leave  to  intervene  was  denied,  and  the  guardian  appealed. 
The  respondents,  after  the  appellant's  brief  was  on  file  in 
this  court,  procured  from  the  appellant  himself  a  stipula- 
tion to  dismiss  the  appeal,  which  has  also  been  filed,  and 
upon  which  it  is  now  asked  that  the  appeal  be  dismissed. 
The  attorney  for  the  appellant  alone  objects  to  this  disposi- 
tion of  the  case,  but  furnishes  no  sufficient  ground  in  our 
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judgment  for  refusing  the  action  demanded.  The  guardian 
of  the  minor  who  wages  an  action  in  a  court  has  the  same 
right  to  control  the  action  that  any  other  suitor  has.  If 
the  course  which  he  takes  is  inimical  to  the  interests  of  his 
wards,  or  tainted  with  fraud,  the  way  is  always  open  for  his 
removal  and  the  substitution  of  some  more  suitable  person. 

Upon  the  stipulation  filed  we  can  do  nothing  but  allow 
the  appeal  to  be  dismissed,  and  it  is  so  ordered. 

Dunbar,  C.  J.,  and  Hoyt,  Scott  and  Anders,  JJ., 
concur. 


[  No.  1026.    Decided  November  22, 1898.] 

R.  J.  Park,  Respondent,  v.  W.  E.  Migiiell  et  al,  Ap- 
pellants. 

TRIAL   BY    REFEREE  —  ABSENCE   OF  FINDINGS  — RE-TRIAL  AFTER 
REVERSAL  —  WAIVER  OF  JURY. 

Where  a  case  has  been  reversed  on  appeal,  on  the  ground  that 
it  was  tried  before  a  referee  and  no  findings  of  fact  had  been  made 
by  him,  and  has  been  remanded  upon  an  order  that  the  cause  be 
heard  by  the  same  referee  upon  the  testimony  already  taken,  he  is 
not  disqualified  by  reason  of  his  proceedings  in  the  former  trial 
from  making  his  findings  of  fact  upon  the  testimony  previously 
taken . 

Where  a  jury  has  been  waived  in  an  action,  and  trial  had  before 
a  referee,  the  waiver  holds  good  for  a  re-trial  of  the  cause  after  a 
reversal  on  appeal. 

Appeal  from  Superior  Court,  Pierce  County. 

H.  W.  Lueders,  and  J.  P.  Cass,  for  appellants. 

Carroll  &  Carroll,  and  Hagerman  <&  Votaw,  for  respond- 
ent. 

The  opinion  of  the  court  was  delivered  by 

Scott,  J. — This  case  was  here  once  before  (3  Wash. 
737;  29  Pac.  Rep.  536),  when  it  appeared  that  the  facts 
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had  not  been  found  by  the  referee.  A  judgment  had  been 
rendered  for  the  sum  of  $ 300  in  favor  of  the  plaintiff,  but 
there  was  no  finding  upon  many  of  the  issues  made  by  the 
pleadings,  and  apparently,  so  far  as  the  record  disclosed, 
there  never  had  been  a  complete  trial.  Upon  that  ground 
the  case  was  reversed  and  sent  back  for  a  re-trial,  with 
directions  to  make  findings  upon  these  matters.  The  order 
contemplated  that  it  should  go  back  to  the  same  referee, 
and  be  heard  upon  the  testimony  already  taken.  When 
the  case  came  up  again  before  the  referee  the  defendants 
objected  to  his  proceeding  therewith  on  the  ground  that 
he  was  disqualified  by  reason  of  the  former  trial,  and  be- 
cause they  desired  a  trial  by  jury.  These  objections  were 
overruled.  The  defendants*  had  originally  waived  a  trial 
by  jury,  and  this  waiver  held  good,  and,  under  the  peculiar 
circumstances  of  the  case,  the  referee  was  not  disqualified 
by  reason  of  his  prior  proceedings  in  the  premises.  No 
other  testimony  was  offered  by  either  side,  and  the  referee 
proceeded  to  make  his  findings  of  fact  upon  the  testimony 
previously  taken,  whereby  he  found  the  defendants  were 
indebted  to  the  plaintiff  in  the  sum  of  $271,  and  judgment 
was  rendered  for  this  amount. 

.  It  is  contended  that  there  was  error  in  several  orders 
made  by  the  court,  relating  to  security  for  costs  and  to  the 
granting  of  continuances  of  the  trial.  As  to  these,  it  is 
sufficient  to  say  that  no  good  ground  appears  for  a  reversal 
of  the  judgment  in  consequence  thereof.  Many  of  the 
other  errors  alleged  challenge  the  correctness  of  the  find- 
ings of  fact.  These  findings,  however,  appear  to  be  com- 
plete upon  the  issues,  and  there  is  testimony  to  support 
them.  The  findings  support  the  judgment,  and  no  suffi- 
cient ground  is  shown  for  disturbing  the  same. 

There  are  many  other  matters  discussed  which  have 
no  foundation  in  the  record  that  we  are  able  to  discover, 
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and  for  that  reason  we  deem  it  unnecessary  to  set  them 
forth. 

Judgment  affirmed. 

Dunbar,  C.  J.,  and  Hoyt,  Stiles  and  Anders,  JJ., 
concur. 


[  No.  11 16.    Decided  November  22,  1893.] 

The  State  of  Washington,  on  the  relation  of  John  A. 
Campbell,  v.  The  Superior  Court  of  King  County, 


*>  ^1  and  J.  W.  Langley,  Judge. 


ENFORCEMENT  OP  TRUST  —  TRANSITORY  ACTION  — -  CHANGE  OF 
VENUE. 

An  action  for  the  enforcement  of  a  trust,  and  for  an  accounting 
thereunder,  is  a  transitory  one,  irrespective  of  the  fact  that  the  ac- 
tion will  take  effect  upon  real  property. 

The  fact  that  certain  persons  named  as  defendants  in  an  action 
are  proper,  but  not  necessary,  parties  thereto,  will  not  deprive  the 
principal  defendant  in  an  action  of  a  transitory  nature  from  having 
the  action  transferred  to  the  county  of  his  residence  for  trial. 

Original  Application  for  Prohibition. 

Strwve,  Allen,  Hughes  cfe  McMicken,  for  relator. 
Burke,  Shepard  &  Woods,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Hoyt,  J. — A  somewhat  careful  examination  of  the 
voluminous  complaint  filed  in  the  action,  which  it  is 
claimed  on  the  part  of  the  relator  he  is  entitled  to 
have  transferred  to  the  county  of  Kitsap  for  trial,  sat- 
isfies i5s  that  the  substantial  object  of  such  suit  is  to 
enforce  a  trust  and  compel  an  accounting  on  the  part  of 
the  relator  in  favor  of  the  plaintiffs  in  said  suit  And 
such  being  the  fact,  we  are  of  the  opinion  that  the  conten- 
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tion  of  the  respondents  that,  by  reason  of  the  fact  that  a 
portion  of  the  relief  sought  as  a  result  of  the  enforcement 
of  such  trust  and  an  accounting  thereunder  will  take  effect 
upon  real  or  personal  property,  the  case  is  made  a  local 
one  within  the  meaning  of  our  statute  as  to  the  place  of 
trial,  cannot  be  sustained.  That  the  enforcement  of  trusts 
and  an  accounting  thereunder  may  be  brought  wherever  the 
trustee  can  be  found  is  well  established  by  the  authorities, 
and  we  have  had  no  case  cited  to  us  by  the  respondents 
which  satisfies  us  that  the  fact  that  full  relief  can  only  1x3 
obtained  by  the  enforcement  of  rights  against  specific  per- 
sonal or  real  property  so  changes  the  nature  of  such  ac- 
tions as  to  make  them  local.  While,  on  the  part  of  the 
relator,  many  cases  have  been  cited  which  seem  to  us  fully 
to  establish  the  contrary  doctrine.  See  Massie  v.  Watts,  6 
Cranch,  148;  Briggs  v.  French,  1  Sumn.  504;  Bell  v. 
Fludd,  28  S.  C.  313  (5  S.  E.  Rep.  810);  LeBreton  v.  Su- 
perior Court,  66  Cal.  27  (4  Pac.  Rep.  777). 

It  follows  that  the  action  which  the  superior  court  of 
King  county  is  about  to  proceed  in  is  a  transitory  one,  and 
that  the  application  of  the  relator  to  have  it  removed  for 
trial  to  the  county  of  his  residence  should  have  been 
granted,  unless  the  fact  that  the  defendant  Maurice  Mc- 
Micken,  and  perhaps  one  of  the  defendant  corporations, 
were  residents  of  the  county  of  King  is  sufficient  to  de- 
prive the  relator  of  his  right  to  thus  have  the  case  tried  in 
his  own  county.  Under  the  allegations  of  the  complaint 
in  the  action  neither  of  these  defendants  seems  to  be  a 
necessary  party.  They  may  be  proper  parties  to  the  ac- 
tion so  far  as  some  remote  questions  of  relief  are  concerned, 
but  they  are  in  no  sense  necessary  to  a  proper  determina- 
tion of  the  suit  as  against  the  principal  defendant,  the  re- 
lator herein.  Such  being  the  case,  the  plaintiffs  should 
not  be  allowed  to  deprive  the  substantial  defendant  of  his 
right  to  have  the  case  determined  at  home  by  so  joining 
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these  unnecessary  defendants.  This  action,  then,  should 
be  tried  as  a  purely  transitory  one,  and  for  the  purposes 
of  this  application,  as  being  waged  alone  against  the  re- 
lator, and  under  the  rule  established  by  this  court  in  the 
case  of  State,  exrel.  Oummings,  v.  Superior  Court  of  King 
Cowaty,  5  Wash.  518  (32  Pac.  Rep.  457),  the  alternative 
writ  of  prohibition  must  be  made  permanent. 
Stiles,  Scott  and  Anders,  JJ.,  concur. 

Dunbar,  C.  J.  (concurring). — I  have  uniformly  dis- 
sented to  the  majority  opinions  in  all  cases  of  this  class, 
believing  that,  under  the  constitution,  this  court  had  no 
jurisdiction,  and  therefore  no  authority,  to  issue  the 
writ,  as  it  was  neither  in  its  appellate  or  revisory  ju- 
risdiction; but  as  the  other  members  of  the  court  have  as 
uniformly,  and,  in  so  many  cases,  held  to  the  contrary, 
that  it  seems  to  me  to  have  become  the  established  law  of 
this  state  that  the  court  will  take  jurisdiction  in  this  kind 
of  a  case,  I  do  not  feel  justified  in  dissenting  further,  and 
as  I  agree  with  the  majority  that  this  action  is  a  transitory 
one,  I  concur  in  the  result. 


[No.  975.    Decided  November  24, 1893.] 

The  State  of  Washington,  Respondents  v.  Lee  Doon, 

7"~308|  Appellant. 

f40    63l|  ** 

CRIMINAL  LAW  —  INFORMATION  —  INDORSING  NAME  OF  WITNESS  — 
VIEW  OF  PREMISES— WITNESSES  —  ORDER  FOR'  SEPARATION  — 
EFFECT  OF  DISOBEDIENCE. 

In  the  absence  of  a  rule  of  court,  the  prosecuting  attorney  may, 
under  §1230,  Code  Proc,  indorse  upon  the  information  during  the 
impaneling  of  a  jury  the  names  of  additional  witnesses,  as  the  trial 
does  not  commence  until  the  jury  has  been  accepted  and  sworn. 
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It  is  not  error  to  allow  the  jury  in  a  criminal  case  to  view  the 
premises  where  an  alleged  crime  was  committed  without  the  pres- 
ence of  the  defendant. 

Where  a  witness  for  defendant  in  a  criminal  prosecution  remains 
in  the  court  room  and  hears  the  other  witnesses  testify  after  an 
order  of  the  court  for  the  separation  of  the  witnesses,  the  defend- 
ant, if  without  fault,  cannot  be  deprived  of  the  testimony  of  such 
witness,  but  the  fact  may  be  commented  on  to  the  jury  as  affecting 
the  credibility  of  the  witness. 

It  is  not  incumbent  on  the  defendant  under  such  circumstances, 
in  order  to  avoid  the  exclusion  of  his  witness,  to  show  that  his 
evidence  is  material. 

Appeal  from  Superior  Court,  Whitman  County. 

jR.  W.  Hargrave,  John  Pattison,  and  A.  M.  Craven,  for 
appellant. 

J.  N.  IHckreU,  Prosecuting  Attorney  (Chadwick  A  Fvl- 
lerton,  of  counsel),  for  The  State. 

The  opinion  of  the  court  was  delivered  by 

Dunbar,  C.  J. — Appellant  was  tried  and  convicted  on 
the  charge  of  an  assault  with  intent  to  commit  murder. 
The  assignments  of  error  are  (the  arrangement  is  our  own): 

First:  That  the  court  erred  in  allowing  the  respondent 
to  indorse  the  name  of  Charles  Harmon  as  a  witness  on 
the  information  after  the  trial  began. 

Second:  The  court  erred  in  allowing  the  jury  to  view  the 
premises  where  the  alleged  affray  took  place,  without  the 
presence  of  appellant. 

Third:  The  court  erred  in  not  allowing  appellant's  wit- 
ness Lee  Chu  to  be  sworn  and  to  testify  in  said  cause. 

As  to  the  first  assignment,  §  1230  of  the  Code  of  Pro- 
cedure provides  that  the  prosecuting  attorney  shall  sub- 
scribe his  name  to  the  information,  "and  indorse  thereon 
the  names  of  the  witnesses  known  to  him  at  the  time  of 
filing  the  same,  and  at  such  time  before  the  trial  of  any 
case  as  the  court  may  by  rule  or  otherwise  prescribe,  he 
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shall  indorse  thereon  the  names  of  such  other  witnesses  as 
shall  then  be  known  to  him."  It  is  conceded  that  the  su- 
perior court  of  Whitman  county,  where  this  action  was 
tried,  has  not  formulated  a  rule  prescribing  the  time  when 
the  names  of  the  witnesses  not  known  to  the  prosecuting 
attorney  at  the  time  of  filing  the  information  should  be  in- 
dorsed upon  the  same;  and  we  do  not  think  the  court  vio- 
lated his  discretion  in  allowing  the  indorsement  to  be  made 
at  the  time  it  was  made  in  this  case.  The  record  shows 
that  the  motion  was  made  and  allowed  during  the  impanel- 
ing of  the  jury,  before  the  jury  was  sworn  or  accepted,  and 
even  conceding  that  the  statute  is  mandatory,  the  trial  of 
the  case  as  contemplated  by  the  statute  was  not  yet  com- 
menced. The  impaneling  of  the  jury  is  a  necessary  step 
in  the  preparation  for  a  trial  and  organization  of  the  forum, 
but  is  not,  we  think,  in  the  sense  it  is  used  in  the  statute, 
apart  of  the  trial  of  the  case.  The  appellant  certainly 
could  not  allege  jeopardy  in  that  case,  if  the  case  had  been 
dismissed  for  any  cause  before  the  jury  had  obtained  juris- 
diction of  the  case,  or  had  even  been  accepted.  If  he  could 
not,  then  he  cannot  claim  that  his  trial  had  begun.  1  Bishop, 
Cr.  Law  (7th  ed.),  §  1014. 

As  to  the  second  assignment  of  errors,  the  record  shows 
that  the  defendant,  by  his  counsel,  requested  the  court  to 
allow  the  jury  to  inspect  the  premises  where  the  difficulty 
leading  to  defendant's  arrest  occurred,  and  the  court 
granted  the  request  and  allowed  the  jury  to  go,  under  the 
usual  admonitions  and  under  the  supervision  of  a  bailiff. 
The  defendant  did  not  ask  to  be  allowed  to  accompany 
the  jury,  and  did  not  do  so.  The  contention  of  the  appel- 
lant is,  that  a  view  of  the  premises  is  a  part  of  the  trial, 
and  that  it  is  the  defendant's  constitutional  right  to  be 
present  at  the  time.  We  do  not  think  the  view  is  any 
part  of  the  trial.  The  trial  can  be  but  in  one  place  at  a 
time,  and  that  place  is  where  the  judge  presides  and  the 
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evidence  is  produced.  The  jury  does  not  view  the  prem- 
ises for  the  purpose  of  obtaining  evidence.  No  evidence  is 
allowed  to  be  offered  there  to  the  jury  under  any  rules  or 
any  circumstances;  they  simply  view  the  premises  for  the 
purpose  of  enabling  them  to  make  an  intelligent  application 
of  the  testimony  presented  at  the  trial.  There  is  some 
conflict  of  authority  on  this  proposition,  but  we  think  the 
weight  of  authority,  and  the  better  reasoning,  is  with  the 
respondent.  Among  the  best  recent  cases  sustaining  this 
view  we  cite  State  v.  Adams,  20  Kan.  311;  Shvlar  v.  State, 
105  Ind.  289  (4  N.  E.  Rep.  870). 

The  third  assignment,  namely,  that  the  court  erred  in 
not  allowing  appellant's  witness  to  testify  is,  in  our  judg- 
ment, more  serious,  and  involves  a  substantial  right  of  the 
defendant,  a  right  which  goes  to  the  life  of  the  defense, 
namely,  a  right  to  have  witnesses  examined  in  his  behalf. 
It  appears  from  the  record  that  the  court  had  made  an 
order  for  the  exclusion  of  the  witnesses  during  the  progress 
of  the  trial.  Lee  Chu  had  been  subpoenaed  on  the  part  of 
the  defendant,  and  appeared  in  the  court  room  at  the  open- 
ing of  court  on  the  third  day  of  the  trial.  He  had  no 
knowledge  of  the  order  of  the  court  made  for  the  ex- 
clusion of  witnesses  during  the  progress  of  the  trial, 
and  remained  in  the  court  room  during  pavt  of  the  examina- 
tion of  the  defendant,  and,  when  called  as  a  witness,  re- 
sponded from  his  seat.  The  state  objected  to  his  being 
allowed  to  testify  for  the  reason  that  he  had  disobeyed  the 
order  of  the  court,  which  objection  was  sustained. 

On  this  question  also  there  is  some  conflict  of  opinion, 
some  of  the  old  authorities  holding  that  under  such  circum- 
stances the  witness  should  be  excluded;  but  this  rigid  rule 
is  not  now  sustained  by  any  of  the  modern  appellate 
courts,  excepting  in  special  cases  under  the  revenue  laws, 
where  collusion  is  the  main  obstacle  with  which  the  govern- 
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ment  has  to  contend.  The  courts  are,  however,  divided 
on  the  question  as  to  whether  it  is  a  matter  that  tsan  be  left 
to  the  discretion  of  the  trial  court,  or  whether  the  exclusion 
of  the  witness  under  any  circumstance  is  reversible  error; 
but  an  investigation  of  the  authorities  convinces  us  that  the 
great  weight  of  modern  authority  is  to  the  effect  that  the 
judge  has  no  right  to  deprive  a  defendant  of  the  right  to 
have  his  witnesses  examined  on  his  behalf  on  account  of 
the  mistake  of  the  witnesses.  This  rule,  we  believe,  is 
founded  on  sensible  and  equitable  principles,  and  does  not 
leave  the  rights  of  a  defendant  dependent  upon  either  the 
caution  or  carelessness  of  the  witnesses,  or  subject  them  to 
the  collusion  of  an  unfriendly  witness  with  his  enemies. 
The  punishment  of  a  witness  for  violation  of  the  court's 
order  will  practically  secure  the  enforcement  of  the  order 
without  depriving  the  defendant,  who  is  in  no  way  in  fault, 
of  the  means  to  obtain  his  rights.  As  was  said  by  the 
supreme  court  of  Maryland,  in  Parker  v.  State,  67  Md.  329 
(10  Atl.  Rep.  219): 

"If  the  evidence  of  such  witness  would  show  the  inno- 
cence of  a  prisoner  on  trial  for  his  life,  then  the  discretion 
of  the  judge  .  .  .  amounts  to  a  discretion  to  take  the 
prisoner's  life,  or  to  spare  it.  The  wise,  just  and  merciful 
provisions  of  our  criminal  law  do  not  place  human  life  on 
such  an  uncertain  tenure.  A  man's  life  and  liberty  are 
protected  by  fixed  rules  prescribed  by  the  law  of  the  land, 
and  are  not  enjoyed  at  the  discretionary  forbearance  of  any 
tribunal.  All  suggestions  of  this  kind  are  alien  to  the 
spirit  and  genius  of  our  jurisprudence." 

"The  better  opinion  now  is  that  the  violation  of  the  rule 
by  a  witness,  although  it  will  subject  him  to  punishment 
for  contempt  of  court,  will  not  deprive  the  party,  whose 
witness  he  is,  of  the  benefit  of  his  testimony,  where  the 
party  himself  is  without  fault,  and  that  the  court  cannot 
lawfully  refuse  to  permit  the  examination  of  the  witness; 
although  it  will  l>e  a  matter  for  observation  to  the  jury 
upon  his  evidence/ '   1  Thompson  on  Trials,  §281. 
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And  numerous  cases  are  cited  which  fully  sustain  the 
text;  and  in  a  foot  note  the  author  adds: 

4  4  It  was  formerly  held  in  Indiana  to  be  a  matter  of  discre- 
tion for  the  court  trying  the  cause,  whether  the  testimony 
of  a  witness  who  had  willfully  disobeyed  the  order  of  the 
court  to  remain  out  of  the  court  room  until  called,  should 
be  rejected  for  that  reason,  and  that  this  discretion  would 
not  be  reviewed  on  appeal  unless  it  appeared  that  it  had 
been  abused.  .  .  .  But  in  later  cases  the  same  court 
•have  adopted  this  as  the  true  rule:  'Where  a  party  is  with- 
out fault,  and  the  witness  disobeys  an  order  directing  a 
separation  of  witnesses,  the  party  shall  not  be  denied  the 
right  of  having  the  witness  testify,  but  the  conduct  of  the 
witness  may  go  to  the  jury  upon  the  question  of  his  credi- 
bility.'  Citing  Davis  v.  Byrd,  94  Ind.  525,  and  Burk  v. 
Andis,  98  Ind.  59,  where  the  doctrine  above  enunciated  is 
vigorously  pronounced." 

In  fact,  the  modern  authorities  sustaining  this  view  are 
so  numerous  that,  inasmuch  as  it  appeals  to  our  sense  of 
justice  and  propriety,  we  have  no  hesitation  in  following 
them,  and  deciding  that  where  a  party  is  without  fault  it 
is  not  within  the  power  of  the  judge  to  deprive  him  of  the 
evidence  of  his  witnesses.  Of  course,  the  fact  that  the  wit- 
ness heard  the  other  witness  testify,  against  the  order  of 
the  court,  may  be  commented  upon  as  affecting  his  credi- 
bility, but,  subject  to  this  disadvantage,  he  must  be  allowed 
to  testify. 

We  think  there  was  nothing  in  the  contention  of  the  re-' 
spondent  that  the  appellant  had  not  shown  that  the  evi- 
dence of  the  witness  was  material.  He  was  not  compelled 
to  make  an  affirmative  showing  to  obtain  this  right.  He 
was  deprived  of  a  right  which  the  law  accorded  him;  ob- 
jected to  the  deprivation  and  duly  excepted,  and  the  pre- 
sumption is  that  he  was  injured  thereby.  For  this  error 
the  judgment  will  be  reversed,  and  the  cause  remanded  for 
a  new  trial. 

Stiles,  Anders,  Scott  and  Hoyt,  JJ.,  concur. 
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[  No.  W9.    Decided  November  24, 1893.] 

Alice  S.  McCain,  Appellant,  v.  Florence  E.  Gibbons, 
Respondents 

LIMITATION  OF  ACTIONS— ACTION  ARISING  BETWEEN  NON-RESIDENTS 
—  WHEN  DOMICIL   OP  HUSBAND  AND  WIFE  NOT  THE  SAME. 

Where  a  married  woman,  after  the  removal  of  her  husband  to 
this  state,  remained  in  Dakota  for  the  purpose  of  settling  up  the  af- 
fairs of  her  separate  property,  preparatory  to  following  him,  she 
cannot,  under  Code  Proc,  §  183,  maintain  an  action  in  this  state  for 
the  wrongful  taking  and  detention  of  personal  property  in  Dakota 
by  a  resident  there,  when  such  action  is  barred  by  the  laws  of  that 
state,  as,  under  the  laws  giving  a  married  woman  complete  con- 
trol of  her  separate  property,  her  residence  does  not  necessarily 
follow  the  domicile  of  her  husband. 

Appeal  from  Superior  Court,  Pierce  County. 

Stevens,  Seymour  dk  Sharpstein,  for  appellant. 
TF]  W.  Likens,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Stiles,  J. — This  was  an  action  for  the  wrongful  taking 
and  detention  of  personal  property,  which  is  by  the  law  of 
this  state  barred  in  three  years  (Code  Proc,  §  115,  sub.  2 ); 
and  the  acts  complained  of  occurred  December  10,  188S. 
The  action  was  commenced  March  21,  1892,  and  a  demur- 
rer to  the  complaint  was  sustained.  Of  this  ruling  the  ap- 
pellant complains  because  the  transaction  took  place  in  the 
Territory  of  Dakota  when  respondent  was  a  resident  of  that 
"territory,  and  appellant  was  a  resident  of  Washington. 
It  is  said  that  the  Dakota  statute  of  limitations  on  this 
subject  is  the  same  as  our  own,  and  both  parties  assume 
this,  and  no  point  is  made  that  the  plea  of  the  statute  of 
limitations  of  a  foreign  state  should  be  taken  by  answer, 
and  not  by  demurrer. 
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The  question  is  therefore  before  us  whether  Code  Proc. , 
§  133,  ought  to  apply  to  this  case.  That  section  reads  as 
follows: 

kt  When  the  cause  of  action  has  arisen  in  another  state, 
territory  or  country  between  non-residents  of  this  state,  and 
by  the  laws  of  the  state,  territory  or  country  where  the  ac- 
tion arose  an  action  cannot  be  maintained  thereon  by  rea- 
son of  the  lapse  of  time,  no  action  shall  be  maintained 
thereon  in  this  state." 

Now  the  facts,  as  shown  by  the  complaint,  are,  that  ap- 
pellant was  a  married  woman  whose  husband  had  become 
a  resident  of  Washington;  but  she  had  remained  in  Dakota, 
only  temporarily  sojourning  there  for  the  purpose  of  clos- 
ing up  certain  of  her  business  affairs.  The  property  taken 
was  the  separate  property  of  appellant,  and  was  in  no  wise 
liable  for  the  debts  of  the  husband,  and  could  not  lawfully 
be  taken  m  execution  against  him;  but  it  was  so  taken  by 
respondent.  It  consisted,  in  part,  of  the  furniture  of  a 
house  formerly  occupied,  and  then  temporarily  occupied, 
by  appellant,  as  aforesaid.  We  think  it  may  be  fairly  in- 
ferred that  appellant  and  her  husband  had  been  residents 
of  Dakota,  and  that  the  husband  had  removed  to  this  state, 
leaving  his  wife  to  settle  up  her  affairs  and  then  follow 
him  here.  Respondent  was  a  resident  of  Dakota,  and  had 
never  been  in  this  state,  but  jurisdiction  was  sought  to  be 
obtained  by  the  attachment  of  property  of  hers  which  was 
found  here. 

But  for  the  statute  above  quoted  the  action  could  be 
maintained  here;  and  it  seems  to  us  the  vital  question  is, 
whether  a  married  woman's  residence  follows  that  of  her 
husband  so  that  as  to  her  separate  property  she  is  not 
bound  by  the  statute  of  limitations  of  the  place  where  both 
she  and  the  property  are  at  the  time  it  is  taken  from  her 
possession.  Formerly  it  is  altogether  likely  that  the  ques- 
tion of  residence  or  domicile  might  have  cut  a  considerable 
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figure  in  such  a  case  as  this,  because  a  married  woman  had 
no  legal  existence  apart  from  her  husband,  except  in  some 
very  limited  particulars.  But  since  the  rise  of  the  modern 
statutes  on  the  subject  of  married  women  and  their  prop- 
erty, there  is  very  little  left  of  the  marriage  relation,  which 
was  the  thing  formerly  so  jealously  guarded  by  courts,  but 
certain  personal  duties  of  the  spouses  to  each  other.  In 
Dakota,  and  in  this  state,  so  far  as  their  separate  property 
rights  are  concerned,  husband  and  wife  are  the  same  as  if 
they  were  unmarried,  and  there  seems  to  be  no  good  rea- 
son, or  indeed  any  reason  at  all,  why  the  wife  who  re- 
mains in  Dakota,  and  has  her  actual  residence  there,  after 
her  husband  has  gone  to  another  state,  should  not  continue 
to  be  liable  to  all  of  the  laws  of  Dakota,  just  as  though  she 
were  single,  in  all  matters  affecting  her  separate  property 
rights.  Sec.  2600  of  the  Compiled  Laws  of  Dakota  ( 1887  ) 
puts  the  independence  of  married  women  into  even  stronger 
language  than  our  own  statutes. 

We,  therefore,  hold  that  the  demurrer  was  properly  sus- 
tained, and  affirm  the  judgment. 

Dunbar,  C.  J.,  and  Hoyt,  Anders  and  Scott,  JJ., 
concur. 


[No.  1016.    Decided  November  24, 1893.] 

D.  Allen  and  M.  J.  Cochran,  Heepondents,  v.  Francis 
R.  Wall,  Appellant 

RES  AD.HDIC ATA—  JUDGMENT    FOR    BREACH   OK  CONTRACT  NO   DE- 
FENSE TO  ACTION   FOR  CONSIDERATION. 

Where  judgment  in  an  action  for  damages  for  the  breach  of  a  con- 
tract was  obtained,  and  no  rescission  of  the  contract  was  sought  in 
the  action,  res  adjudicata  cannot  be  pleaded  to  an  action  on  certain 
promissory  notes  which  were  given  as  consideration  for  the  con- 
tract. 
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Appeal  from  Superior  Court,  Chehalis  County. 

J.  C  Cross,  and  F.  R.  Wall,  for  appellant. 

M.  J.  Cochran,  and  S.  J.  White,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Dunbar,  C.  J. — The  controlling  question  in  this  case 
is,  did  the  court  err  in  sustaining  the  respondents1  motion 
to  strike  a  portion  of  appellant's  answer*  Or,  in  other 
words,  does  the  matter  stricken  out  present  facts  sufficient 
to  constitute  an  estoppel,  if  proven  (  We  will  not  stop  to 
discuss  the  question  whether  the  objection  should  have 
been  made  by  motion,  or  demurrer.  The  court  probably 
treated  it  as  a  demurrer  to  the  answer. 

We  do  not  doubt  the  soundness  of  the  principles  of  law 
contended  for  by  appellant,  that  "the  judgment  of  a  court 
of  competent  jurisdiction,  upon  a  question  directly  involved 
in  the  suit,  is  conclusive  in  a  second  suit  between  the  same 
parties,  or  their  privies."  This  rule  is  beyond  contro- 
versy, and  is  the  universally  accepted  law  governing  res 
adjudicata.  And  so  with  the  other  rule  that,  "however 
numerous  the  questions  involved  in  the  suit,  if  they  were 
tried  and  decided,  the  renewal  of  litigation  for  any  one  of 
the  same  causes  violates  the  doctrine  of  res  adjudicata  as 
much  as  if  the  first  suit  presented  but  one  issue."  And 
so  with  substantially  all  the  legal  propositions  contended 
for  by  appellant.  But,  conceding  the  soundness  of  ap- 
pellant's propositions,  and  accepting  the  authorities  cited, 
we  are  unable  to  see  their  application  to  this  case. 

First,  let  us  see  what  was  actually  adjudicated  in  the 
case  of  Wall  v.  Finch,  which  judgment  is  pleaded  as  res 
adjudicata  in  this  case.  Omitting  the  formal  parts  of  the 
judgment,  it  recites  as  follows: 

4 'And,  afterwards,  to  wit,  on  the  17th  day  of  February, 
1893,  the  jury  returned  into  court  its  verdict,  finding  for 
the  plaintiff,  and  assessing  his  damages  at  #240.00." 
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And  the  judgment,  continuing,  says: 

4 'Now,  therefore,  by  virtue  of  the  premises  aforesaid, 
and  the  verdict  of  the  jury,  it  is  ordered  and  adjudged  that 
the  plaintiff,  F.  R.  Wall,  do  have  judgment  against  the 
said  defendant,  Edward  C.  Finch,  and  that  he  do  have  and 
recover  of  and  from  the  said  Finch  the  sum  of  $240.00 
and  costs  of  suit,  taxed  at  $128.35,  and  that  he  may  have 
execution  therefor."" 

Certainly,  then,  all  that  was  really  adjudicated  was  a 
plain  matter  of  damages,  and  it  cannot  be  inferred  from 
the  judgment  that  there  was  any  question  of  a  rescission 
of  contract  in  the  case.  But,  conceding  for  the  sake  of 
argument,  the  correctness  of  the  further  proposition  urged 
by  appellant,  that  "the  estoppel  extends  to  all  matters 
which  could  rightfully  have  been  decided  under  the  plead- 
ings," we  are  still  of  the  opinion  that  the  complaint  in  the 
case  of  Wall  v.  Finch  shows  that  the  action  was  simply  an 
action  for  damages  for  the  violation  of  a  contract,  and  in 
no  sense  an  action  for  a  rescission  of  the  contract.  Para- 
graph 4  of  the  complaint,  which  contains  the  main  allega- 
tion of  grievance,  is  as  follows: 

"That  on  account  of  said  defendant  so  establishing  and 
founding,  and  being  instrumental  and  assisting  in  establish- 
ing and  founding,  the  said  the  Aberdeen  Weekly  Bulletin 
and  the  said  job  printing  office,  the  said  plaintitf  has  been 
greatly  injured  and  damaged  and  deprived  of  proceeds  of 
the  said  Aberdeen  Herald  and  the  said  job  printing  office, 
which  would  otherwise  have  come  to  him.  That  on  ac- 
count of  such  conduct  on  the  part  of  the  said  defendant, 
failing  to  keep  his  said  contract  as  aforesaid,  the  actual  and 
cash  value  of  the  said  plaintiff's  newspaper  and  job  print- 
ing office  and  business  has  decreased,  and  is  not  now  what 
it  would  have  been  in  cash  value,  had  not  defendant  not 
broken  his  said  contract  as  aforesaid.  And  on  account  of 
such  breach  of  defendant  as  aforesaid,  the  plaintiff  has  been 
damaged  and  injured  in  the  management  and  sale  of  his 
said  newspaper,  and  deprived  of  the  sale  of  very  many  of 
his  said  newspapers,  and  of  the  profits  which  would  have 
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arisen  therefrom,  and  which  would  have  otherwise  have 
come  to  him.  And  on  account  of  such  breach  on  the  part 
of  the  said  defendant,  the  said  plaintiff  has  been  deprived 
of  a  great  amount  of  advertisements  and  notices,  and  the 
profits  arising  therefrom,  which  would  have  come  to  him 
and  his  said  newspaper  had  not  the  said  defendant  broken 
his  said  contract  as  aforesaid.  And  the  plaintiff  has  been 
greatly  injured  and  damaged  on  account  of  said  breach  of 
contract  as  aforesaid,  by  the  said  defendant,  by  being  de- 
prived of  a  great  amount  of  work,  printing  and  job  work, 
and  the  profits  that  would  have  arisen  therefrom,  which 
would  have  otherwise  have  come  to  the  said  plaintiff's  said 
job  printing  office.  And  the  plaintiff  alleges  that,  on  ac- 
count of  the  said  breach  as  hereinbefore  set  out,  he,  said 
plaintiff,  has  been  deprived  of  a  large  amount  of  money 
which  would  otherwise  have  come  to  him,  arising  from  the 
sources  hereinbefore  mentioned,  and  defendant,  by  his 
said  breach,  has  damaged  plaintiff  in  the  manner  afore- 
said in  the  sum  of  three  thousand  dollars/' 

It  is  true  that  the  complaint  alleges  that  the  defendant 
Finch  did  fraudulently,  etc.,  establish  a  newspaper,  con- 
trary to  the  terms  of  the  agreement;  yet  we  think  that  this 
statement,  when  taken  in  connection  with  the  whole  com- 
plaint, was  really  nothing  more  than  an  allegation  that  he 
did  so  in  willful  violation  of  his  contract. 

It  is  true,  also,  that  the  plaintiff  prays  that  the  defend- 
ant Finch  be  restrained  from  disposing  of  the  notes,  and 
that  the  said  notes  be  delivered  up  and  canceled,  but  para- 
graphs 7  and  8,  which  are  as  follows: 

44  7.  That  the  plaintiff  has  good  reason  to  believe  that 
the  defendant  will  endeavor  to  transfer  said  notes  and 
mortgage  before  said  plaintiff  can  obtain  judgment  against 
the  said  defendant;  and  that  should  said  notes  and  mort- 
gage be  assigned,  this  plaintiff  would  be  wholly  without 
remedy,  either  at  law  or  in  equity,  for  the  damage  he  has 
suffered;  and  that  he  is  at  present  without  adequate  remedy 
at  law. 

u8.  That  the  plaintiff  is  not  sufficiently  acquainted  with 
the  financial  standing  of  the  defendant  to  know  whether  a 
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judgment  against  said  defendant  could  be  collected  or  not; 
but  his  belief  is  that  such  a  judgment  could  not  be  col- 
lected, and  he  therefore  alleges  that  said  defendant  is  in- 
solvent, and  that  if  said  notes  are  permitted  to  be  assigned 
a  judgment  cannot  be  collected  against  the  said. defendant, ' ' 

explain  the  reason  for  this  demand,  and  show  that  the 
pleader  did  not  desire  or  ask  to  have  the  notes  brought  in 
for  the  purpose  of  rescinding  the  contract,  but  for  the  sole 
purpose  of  being  applied  on  the  judgment  for  damages 
which  he  hoped  to  obtain.  The  injunctive  relief  was  aban- 
doned at  the  trial,  presumably  because  it  had  no  place  in 
such  an  action.  The  plaintiff  had  not  asked  for  any  re- 
scission of  the  contract;  no  tender  had  been  made  or 
pleaded;  he  was  still  confessedly  in  the  possession  of  the 
fruits  of  the  contract  A  contract  cannot  be  rescinded  on 
one  side,  and  left  in  force  on  the  other.  The  most  vener- 
able maxim  of  the  law  is,  that  "he  who  asks  equity  must 
do  equity.'"  If  the  contract  had  been  fraudulently  vio- 
lated, the  plaintiff  had  two  remedies,  either  of  which  he 
could  have  invoked.  He  could  have  sued  in  a  court  of 
equity  for  a  rescission  of  the  contract,  and  asked  to  be 
placed  in  the  same  position  in  which  he  was  before  the 
contract  was  executed,  or  he  could  still  have  carried  on 
business  under  the  contract,  and  asked  for  damages  in  a 
court  of  law  for  its  violation.  He  elected  the  latter  rem- 
edy, and  he  must  be  bound  by  it.  If  he  was  not  satisfied 
with  the  judgment  in  that  case,  he  should  have  appealed. 
This  he  did  not  do,  and  the  rights  of  the  parties  have  been 
determined  in  that  case.  This  determination  was  acknowl- 
edged and  respected  by  the  court  in  this  case  by  offsetting 
the  judgment  in  this  case  to  the  extent  of  the  judgment  in 
that.  If  the  present  action  had  never  been  brought,  all 
that  Wall  could  have  obtained  from  Finch  was  the  amount 
of  his  judgment,  to  wit,  §240.  Under  what  theory  he  ex- 
pects to  get  that  judgment  increased  by  reason  of  the  in- 
stitution of  this  suit,  we  are  unable  to  understand. 
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We  do  not  agree  with  the  contention  of  the  respondents 
in  regard  to  the  amount  which  under  the  contract  was  to 
be  paid  for  in  printing.  The  appellant  might  not  have 
been  willing  to  have  contracted  to  have  paid  that  amount 
in  money,  and  it  may  have  been  one  of  the  considerations 
for  the  purchase  that  the  amount  could  be  paid  for  in 
work;  to  which  a  profit  presumably  attaches.  To  enforce 
the  collection  of  this  amount  in  cash  would  be  equivalent, 
or  at  least  might  be  equivalent,  to  compelling  the  appel- 
lant to  pay  more  than  he  contracted  to  pay  for  the  plant. 
The  parties  must  be  bound  by  the  contracts  which  they 
make.     We  think  the  judgment  in  all  respects  is  right. 

It  is,  therefore,  affirmed. 

Scott,  Hoyt,  Anders  and  Stiles,  JJ.,  concur. 


[No.  1040.    Decided  November  24, 1993.] 

E.  Main  and  C.  H.  Winchester  et  al.,  Respondents,  v. 
O.  W.  Johnson  et  al.,  Defendants,  and  A.  F.  Hoska, 
Appellant. 

ACTION  ON  PROMISSORY  NOTE  — PARTIES  — JUDGMENT  —  ATTORNEY 
FEES  —  EXECUTION  OP  NOTE  ON  SUNDAY —  APPEAL  — ERROR  NOT 
RAISED  BELOW. 

An  endorser  of  a  promissory  note  may,  under  §  146,  Code  Proc, 
be  joined  as  defendant  in  an  action  against  the  makers. 

Judgment  by  default  against  the  makers  of  a  promissory  note 
will  not  affect  the  issue  joined  with  an  endorser  who  is  a  party  de- 
fendant to  the  action. 

The  fact  that  the  court  rendered  judgment  immediately  upon 
the  filing  of  its  findings  of  fact,  and  also  that  the  court  erred  in  ren- 
dering judgment  for  costs,  cannot  be  raised  for  the  first  time  in  the 
appellate  court. 

The  execution  of  a  promissory  note  on  Sunday  does  not  thereby 
render  it  invalid  in  this  state. 

21—7  WASH. 
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Where  a  note  provides  for  reasonable  attorney  fees,  it  is  not 
error  to  give  judgment  therefor  in  the  sum  of  $100  when  the  amount 
of  the  note  is  but  slightly  in  excess  of  $1,000. 

Appeal  from  Superior  Court,  Pierce  County. 

IL  W.  Lueders,  for  appellant 
Frank  D.  Nash,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Scott,  J.  —  The  respondents  had  demands  in  the  shape 
of  several  past  due  promissory  notes  against  the  defend- 
ants, upon  which  they  were  all  liable.  Subsequently  a 
new  note  was  executed  to  the  appellant  Hoska  by  the 
other  defendants,  and  endorsed  by  Hoska  to  the  respond- 
ents, whereupon  the  former  notes  were  surrendered.  The 
makers  of  said  note  and  appellant  as  endorser  were  sued 
by  the  respondents  in  one  action.  Default  and  judgment 
was  taken  against  all  of  the  defendants  excepting  appel- 
lant; as  to  him  issue  was  joined,  and  a  trial  had  lyhich  also 
resulted  in  a  judgment  for  the  respondents. 

It  is  contended  that  the  appellant  being  only  an  endorser 
of  said  note,  could  not  be  joined  in  an  action  against  the 
makers.  But  the  statute,  £146,  Code  Proc.,  expressly 
authorizes  this. 

It  is  further  contended  that  after  judgment  had  been 
rendered  against  the  makers  of  the  note  it,  in  effect,  worked 
a  discontinuance  of  the  case;  and  that  it  was  incompetent 
thereafter  for  the  respondents  to  proceed  upon  the  issue 
joined  with  Hoska.  There  is  no  merit  in  this  contention.  It 
was  proper  to  take  judgment  against  the  other  defendants 
on  their  default.  The  plaintiffs  were  not  compelled  to 
postpone  such  judgment  until  the  issue  had  been  determ- 
ined between  them  and  Hoska. 

It  is  contended  that  the  judgment  was  prematurely  ren- 
dered, in  that  the  court  rendered  judgment  immediately 
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upon  the  making  and  filing  of  its  findings  of  fact.  How- 
ever this  may  be,  it  does  not  appear  to  have  been  objected 
to;  nor  was  there  any  motion  made  to  set  the  same  aside 
upon  that  ground.  Furthermore,  it  appears  that  appel- 
lant lost  none  of  his  rights  thereby  in  any  event,  for  he 
made  a  motion  for  a  new  trial,  which  was  entertained  and 
passed  upon  by  the  court. 

It  is  contended  that  the  note  sued  on  was  void  because 
it  was  executed  upon  a  Sunday.  Conceding  that  the  proof 
shows  that  the  note  was  executed  upon  a  Sunday,  the  point 
is  not  well  taken,  for  a  note  executed  in  this  state  upon 
Sunday  is  valid.  Our  laws  relating  to  the  observation  of 
Sunday  do  not  purport  to  prohibit  the  transaction  of  all 
business  or  to  render  ordinary  business  transactions  void. 
Sec.  211,  Penal  Code;  Bloom  v.  Richard*,  2  Ohio  St.  387. 

It  is  contended  that  there  was  error  in  rendering  judg- 
ment for  costs,  but  it  does  not  appear  that  there  was  any 
motion  made  to  re-tax  the  same  in  the  superior  court. 

It  is  further  contended  that  the  court  erred  fn  rendering 
judgment  for  one  hundred  dollars  attorney's  fees.  The 
note  provided  for  a  reasonable  attorney's  fee,  and  the 
amount  of  the  note  being  only  slightly  in  excess  of  one 
thousand  dollars,  it  is  contended  that  not  more  than  five 
percent,  could  be  taxed  under  the  laws  of  1885-6,  p.  176. 
But  this  act  was  superseded  by  the  act  ( Laws  1888,  p.  9), 
which  provides  that  "an  attorney's  fee  may  be  allowed 
when  specially  contracted  to  be  paid  by  the  terms  of  the 
note  or  mortgage,  in  any  amount  so  specially  contracted." 
The  fee  in  this  case  was  fixed  by  the  court,  and  we  do  not 
think  there  was  any  error  in  the  premises. 

It  is  contended  that  the  court  erred  in  allowing  one  of 
the  witnesses  for  the  plaintiff  to  testify  from  a  memorandum 
which  he  held  in  his  hand.  This  testimony,  however, 
went  to  an  immaterial  matter.  The  cause  was  tried  by  the 
court  without  a  jury,  and  the  court  at  the  time  said  he  re- 
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garded  the  testimony  aa  immaterial;  consequently,  whether 
error  or  not,  no  harm  resulted  to  the  appellant. 

There  are  some  other  propositions  urged  by  appellant 
in  his  brief,  but  in  our  opinion  they  are  without  sufficient 
merit  to  warrant  a  discussion.  The  proceedings  in  the 
superior  court  appear  to  have  been  regular,  and  we  find 
no  error  therein. 

Judgment  affirmed. 

Dunbar,  C.  J.,  and  Stiles,  Hoyt  and  Anders,  JJ., 
concur. 


[No.  1071.    Decided  November  24, 1808.] 

B.  A.  Bissell  et  al.,  Respondents,  v.  E.  W.  Taylor  etal., 
Defendants,  and  Mark  A.  Bell  etal.,  Litervenors  and 
Appellants. 

INTERVENTION —  NEGLECT  OF  CORPORATION  TO  INTERVENE  — 
RIGHT  OF  STOCKHOLDER  —  PLEADING. 

Where  an  action  has  been  instituted  to  set  aside  a  deed  to  cer- 
tain lands  as  fraudulent,  the  plaintiff  and  defendants  deriving  title 
from  the  same  grantor,  a  corporation,  a  complaint  in  intervention 
by  certain  stockholders  of  such  corporation,  which  alleges  that  the 
board  of  directors  of  said  corporation  had  declined  to  call  a  meet- 
ing of  the  stockholders  to  consider  an  application  to  have  the  cor- 
poration bring  a  new  suit  or  enter  into  this  one  for  the  protection 
of  the  rights  of  such  corporation,  their  declination  being  on  the 
ground  that  said  corporation  had  already  conveyed  to  certain  per- 
sons all  its  right,  title  and  interest  in  said  lands,  and  that  they 
would  not  institute  or  intervene  in  any  suit  until  the  court  had 
passed  upon  said  title,  does  not  state  facts  sufficient  to  give  such 
stockholders  a  right  to  intervene. 

Appeal  from  Superior  Court,  Pierce  County. 

Bartlett  Tripp,  and  C.  II.  Dillon,  for  appellants. 

Ben  Slieeks,  Wm.  W.  Archer,  B.  F.  Jlensill,  Parsons, 
Corell  &  Parsons,  J.  1L  <&  K  B.  Watson,  Dell  Stuart,  and 
Fenley  Bryan,  for  respondents. 
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The  opinion  of  the  court  was  delivered  by 

Hoyt,  J.  —  The  only  question  presented  by  this  appeal 
is  as  to  the  sufficiency  of  the  complaint  in  intervention 
filed  in  the  court  below  by  the  appellants.  The  suit  in 
which  such  complaint  was  filed  was  one  between  the 
grantees  in  two  several  deeds  from  substantially  the  same 
grantor  or  grantors.  The  plaintiffs  sought  to  have  the 
deed  of  the  defendants  set  aside  as  fraudulent,  and  as  a 
part  of  their  complaint  alleged  that  they  were  and  had 
been  for  a  long  period  in  the  actual  and  open  possession  of 
the  land  covered  by  the  deeds.  The  land  originally  be- 
longed to  a  certain  corporation,  and  the  title  of  both  the 
plaintiff  and  the  defendant  in  the  action  went  back  in  some 
way  to  such  corporation.  The  intervenors  allege  in  their 
complaint,  among  other  things,  that  they  were  original 
stockholders  in  such  corporation,  and  that  the  title  of  the 
land  had  never  rightfully  passed  therefrom;  that  they  had 
sought  to  have  the  corporation  intervene  in  said  action,  or 
bring  an  independent  one,  to  protect  its  rights  as  to  the 
title  to  said  land;  that  it  had  refused  so  to  do,  and  for  that 
reason  they  as  stockholders,  in  behalf  of  themselves  and 
others  similarly  situated,  came  into  the  action  to  protect 
such  rights. 

The  allegation  as  to  the  refusal  of  such  corporation  to 
institute  a  new  suit  or  intervene  in  this  one  was  substan- 
tially as  follows:  That  the  board  of  directors  of  such  cor- 
poration had  duly  held  a  meeting  and  considered  the 
application  of  the  intervenors  to  have  it  bring  a  new  suit 
or  enter  into  this  one  for  the  defense  and  protection  of  the 
rights  and  interests  of  such  corporation,  and  that  the  said 
board  of  directors  had  declined  to  call  a  meeting  of  the 
stockholders  to  consider  said  application  upon  the  ground 
that  said  corporation  had  already  conveyed  to  E.  W.  Tay- 
lor and  others  all  its  right,  title  and  interest  in  and  to  said 
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real  property,  and  that  until  the  court  had  passed  upon 
said  title  they  declined  to  bring  any  action  on  behalf  of 
said  corporation,  or  to  enter  its  appearance  in  any  action 
then  pending  in  court  in  reference  to  the  subject  matter  of 
their  application. 

It  will  be  seen  from  this  allegation  that  the  board  of  di- 
rectors did  not  unqualifiedly  refuse  to  take  the  steps  which 
they  deemed  necessary  to  protect  the  rights  of  the  corpo- 
ration and  of  its  stockholders.  The  most  that  can  be 
claimed  of  such  allegation,  when  construed,  as  we  think  it 
should  be,  most  strictly  against  those  making  it,  is,  that  the 
board  refused  to  take  any  action  until  the  determination 
of  a  certain  question  which  they  thought  it  best  should  be 
determined,  before  any  action  was  had;  and  thus  constru- 
ing it,  and  having  due  regard  to  the  surrounding  circum- 
stances as  shown  by  all  the  other  allegations  of  the 
complaint,  we  think  it  did  not  show  such  a  neglect  on  the 
part  of  the  board  of  directors  to  protect  the  interests  of 
the  corporation  as  would  authorize  a  stockholder  to  take 
the  burden  upon  himself  and  go  into  court  for  that  pur- 
pose. That  a  stockholder  may  do  this  under  certain  cir- 
cumstances, is  too  clear  for  argument;  but,  as  we  understand 
the  rule,  he  can  only  do  so  when  there  has  been  such  a 
neglect  or  refusal  on  the  part  of  the  corporation,  or  its 
officers,  to  protect  its  interests  that  the  court  can  clearly 
see  that  such  action  on  the  part  of  the  stockholder  is 
necessary  to  their  protection.  Such  being  our  construc- 
tion of  this  allegation,  it  must  follow  that,  in  our  opinion, 
the  complaint  did  not  state  a  cause  of  action. 

If  the  complaint  did  not  show  that  the  intervenors  were 
authorized  to  act  for  the  corporation,  they  could  have  no 
standing  in  court,  for  it  was  the  rights  of  the  corporation 
that  were  sought  to  be  protected  by  such  intervention. 

Beside,  in  our  opinion,  the  complaint  did  not  satisfac- 
torily show  why  the  corporation  and  its  stockholders  were 
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not  estopped  from  asserting  their  rights  by  the  statute  of 
limitations  or  by  laches,  for  while  it  is  true  that  there  is 
an  allegation  in  the  complaint  in  intervention  that  the  cor- 
poration had  been  and  was  then  in  possession  of  the  land, 
yet  it  is  doubtful  whether  or  not  that  allegation  is  suffi- 
cient in  a  complaint  in  intervention,  where,  as  in  this  case, 
the  principal  complaint  alleged  that  the  plaintiffs  were  in 
actual  possession.  The  demurrer  of  some  of  the  defend- 
ants must  necessarily  have  been  sustained  upon  more  tech- 
nical grounds.  The  corporation,  as  such,  was  a  necessary 
party,  and  at  the  time  the  court  below  passed  upon  the 
sufficiency  of  the  complaint  it  seems  that  there  was  nothing 
in  the  record  to  show  that  it  had  been  made  such  party. 

On  the  whole,  we  are  satisfied  with  the  ruling  of  the 
lower  court  in  sustaining  the  several  demurrers  to  the  com- 
plaint, and  the  judgment  thereon  must  be  affirmed. 

Dunbar,  C.  J. ,  and  Scott  and  Anders,  JJ. ,  concur. 

Stiles,  J.,  not  sitting. 


[  No.  931.    Decided  November  25,  1893.] 

C.  D.  Brown  and  A.  F.  Norton,  Appellants,  v.  J.  N.  Por-      7  327 
ter  and  J.  H.  Beardslee,  Respondents.  ^si  835 
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STRUCTIONS  —  JUDGMENT—  EFFECT  OF  NON-ENTKY.  e38_17l| 

In  an  action  for  the  breach  of  a  contract  to  clear  certain  land  of 
standing  timber  so  as  to  fit  it  for  seeding,  an  answer,  which  admits 
the  contract  but  denies  a  breach  thereof,  and  shows  affirmatively 
that  defendants  were  proceeding  with  due  performance  thereof  ac- 
cording to  its  terms  until  requested  by  plaintiffs  to  desist  from  so 
doing,  cannot  be  said  to  be  either  sham,  frivolous  or  immaterial. 

Although  testimony  admitted  on  a  trial  may  be  of  slight  signifi- 
cance, yet  where  it  is  pertinent  to  the  issues,  it  is  not  error  to  admit 
it  and  allow  the  jury  to  pass  upon  its  weight. 
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Where  instructions  are  not  as  full  and  complete  on  some  particu- 
lar points  as  desired,  the  party  objecting  should  ask  the  court  to 
make  them  more  specific,  before  he  can  except  on  that  ground. 

Where  a  contract  under  seal  is  not  fully  performed  by  one  party 
solely  because  the  other  party  requested  him  to  proceed  no  further, 
the  party  asking  for  non-performance  is  not  entitled  to  damages. 

Although  a  judgment*  may  not  be  entered  within  the  time  pro- 
vided by  law,  it  is  not  thereby  rendered  void. 

Appeal  from  Superior  Court,  Chehalis  County. 

Amtin  E.  Griffiths,  for  appellants. 
George  J.  Moody,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Anders,  J. — The  plaintiffs  by  this  action  seek  to  re- 
cover damages  from  the  defendants  for  an  alleged  breach 
of  a  written  and  sealed  contract  entered  into  between  the 
plaintiffs  and  the  defendants,  wherein  the  former  agreed  to 
give  and  grant  to  the  latter  all  the  useful  and  salable  wood 
and  timber  on  a  certain  described  ten  acres  of  land,  in  Che- 
halis county,  and  to  provide  access  thereto,  and,  in  consid- 
eration whereof,  the  latter  agreed  to  clear  the  land  in  a 
specified  manner,  and  leave  it  fit  for  seeding  purposes,  be- 
tween June  1,  1890,  and  September  1,  1891,  and  to  do  a 
reasonable  portion  thereof  in  the  summer  of  1890.  To 
secure  the  faithful  performance  of  the  contract,  the  respect- 
ive parties  acknowledged  themselves  bound,  each  to  the 
other,  in  a  certain  penal  sum,  as  fixed  and  liquidated  dam- 
ages. 

The  complaint  alleged  the  making  of  the  contract,  due 
performance  by  plaintiffs,  and  specific  breaches  thereof  by 
the  defendants.  The  defendants,  in  their  answer,  admitted 
the  making  of  the  contract,  but  denied  all  other  allegations 
of  the  complaint,  and  affirmatively  alleged,  in  effect,  that 
they  fully  performed  their  part  of  the  agreement  during 
the  year  1890,  by  clearing  a  reasonable  portion  of  the  land 
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(luring  that  time,  in  accordance  with  the  terms  of  their 
said  contract,  and  to  the  satisfaction  of  the  plaintiffs,  and 
that  thereafter,  and  in  the  year  1891,  they  continued  the 
work  of  slashing  and  cutting  down  the  timber,  small  trees 
and  underbrush  on. the  remainder  of  said  land,  until  re- 
quested and  directed  by  plaintiffs  to  desist  from  so  doing. 
And  the  defendants  further  alleged  that  the  plaintiffs  re- 
fused to  allow  them  to  perform  the  contract  according  to 
the  terms  thereof,  and  by  reason  thereof  demanded  the 
damages  stipulated  for  in  the  agreement  from  the  plaintiffs. 

The  plaintiffs,  appellants  here,  moved  the  court  to  strike 
the  answer  from  the  files,  for  the  alleged  reasons  that  the 
defenses  therein  set  forth  were  inconsistent,  and  that  the 
same  was  sham,  frivolous  and  immaterial.  The  motion 
was  denied  by  the  court,  after  which  a  demurrer  was  inter- 
posed by  the  plaintiffs  to  the  new  matter  in  the  answer, 
and  overruled.  We  fail  to  perceive  any  error  in  either  of 
these  rulings  of  the  court.  In  our  judgment  the  defenses 
set  forth  in  the  answer  are  not  necessarily  inconsistent, 
and  it  is,  therefore,  unnecessary  for  us  to  discuss  that  ques- 
tion in  this  instance.  A  pleading  is  generally  said  to  be 
sham  when  it  is  good  in  form,  but  palpably  false  in  fact. 
And,  tested  by  that  definition,  the  defense  objected  to  is 
not  sham.     Neither  ife  it  frivolous  or  immaterial. 

Objection  is  also  made  that  the  court  erred  in  admitting 
certain  testimony  which  was  objected  to  by  the  plaintiffs, 
but  we  are  unable  to  see  wherein  the  court  committed  any 
substantial  error  in  that  regard.  Some  of  the  testimony 
thus  admitted  was  probably  of  slight  significance,  but,  as 
we  view  it,  it  was  all  pertinent  to  the  issues  on  trial,  and 
its  weight  was  a  question  for  the  exclusive  consideration  of 
the  jury. 

The  law  of  the  case,  we  think,  was  fairly  and  impartially 
presented  to  the  jury.  If  the  instructions  of  the  court 
were  not  as  full  and  complete  on  some  particular  points  as 
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the  plaintiffs  desired,  it  was  their  duty  to  ask  the  court  to 
make  them  more  specific  before  objecting  thereto  on  that 
ground.  The  court,  on  the  trial  of  the  cause,  proceeded, 
it  seems,  upon  the  theory  that  the  contract  under  considera- 
tion, though  under  seal,  might  be  rescinded  or  abandoned 
by  parol,  by  mutual  consent  of  the  parties  thereto,  and 
that,  if  it  was  a  fact  that  the  contract  was  not  fully  per- 
formed by  the  defendants,  solely  because  the  plaintiffs 
requested  or  directed  them  to  proceed  no  further,  then  the 
plaintiffs  were  not  entitled  to  damages.  Upon  that  theory 
the  instructions  to  the  jury  were  framed,  and  we  think  the 
court  was  right.  A  contrary  rule  would  permit  one  party 
to  a  contract  to  recover  damages  from  the  other  for  a 
breach  occasioned  wholly  by  himself,  which  would  be  mani- 
festly unjust.  As  all  of  the  instructions  requested  by  the 
plaintiffs,  which  were  proper,  were  substantially  included 
in  those  given  by  the  court,  there  was  no  error  in  refusing 
them. 

Nor  is  the  objection  tenable  that  "the  verdict  was  not 
sustained  by  any  evidence. ' '  We  have  carefully  read  all 
the  evidence  in  the  record,  and  deem  it  amply  sufficient  to 
sustain  the  verdict. 

Lastly,  it  is  contended  that  the  judgment  is  void  because 
it  was  not  entered  within  the  time  linaited  by  law.  While 
some  cases  may  be  found  to  the  contrary,  the  decided 
weight  of  the  authorities  is  to  the  effect  that  judgments  so 
entered  are  not  void.  See  1 2  Am.  and  Eng.  Ency.  Law, 
p.  71.  But  if  it  is  void,  the  appellants  ought  not  to  com- 
plain, as  in  that  event  the  respondents  are  the  parties 
most  injured  thereby. 

Judgment  affirmed. 

Dunbar,  C.  J.,  and  Hoyt,  Stiles  and  Scott,  JJ., 
concur. 
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John  McQuillan,  Appellant,  v.  The  City  of  Seattle, 
Respondent. 

APPEAL  — FILING  OF  STATEMENT  — DISMISSAL. 

Where  a  statement  of  facts  is  not  filed  within  thirty  days  after 
judgment,  although  handed  to  the  bailiff  of  the  court  to  be  carried 
to  the  clerk  within  the  required  time,  the  statement  will  be  stricken. 

Where  there  is  no  question  involved  in  an  appeal  which  is  not 
controlled  by  the  statement  of  facts,  the  striking  of  the  statement 
will  work  a  dismissal  of  the  appeal. 

Appeal  from  Superior  Court,  King  County. 

Byers,  McElwain  <k  Byers,  for  appellant. 
l*reston,  Albertson  db  Donworth,  and  James  B.  Howe,  for 
respondent. 

Per  Curiam.  —  Respondent  moves  to  strike  the  state- 
ment of  facts  in  this  case  for  the  reason  that  the  same  was 
not  filed  within  thirty  days  from  the  rendition  of  the  judg- 
ment. It  appears  from  the  record,  and  is  conceded  by  ap- 
pellant, that  the  statement  of  facts  was  not  filed  within 
thirty  days  from  the  rendition  of  the  judgment.  The  state- 
ment was  prepared  and  handed  to  the  bailiff  of  the  court 
by  appellant's  attorney,  to  carry  to  the  clerk,  but  was  not 
given  into  the  possession  of  the  clerk  until  five  days  after 
the  time  for  filing  had  expired,  or  thirty-five  days  after  the 
rendition  of  the  judgment.  The  statute  provides  that  the 
statement  should  be  filed  within  thirty  days  from  the  ren- 
dition of  the  judgment.  This  not  having  been  done,  the 
statement  must  be  stricken,  and  as  it  is  conceded  that  no 
question  is  involved  in  the  appeal  which  is  not  controlled 
by  the  statement  of  facts,  the  appeal  will  be  dismissed. 
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SI4    ^3  [No.  1015.    Decided  December  1, 1893.] 

W.  S.  Gilliam,  Respondent,  v.  A.  L.  Davis,  Appellant. 

PROMISSORY   NOTES  — DISCHARGE  OF  MAKER  BY  PAYMENT  OF  COL- 
LATERAL SECURITY  —  ANSWER. 

In  an  action  on  a  promissory  note,  sufficient  facts  are  stated  to 
constitute  a  defense  when  the  answer  sets  up  that  the  note  was  given 
by  the  defendant  to  a  bank  for  money  borrowed,  and  as  collateral 
security  a  note  executed  by  certain  other  parties  to  the  defendant 
was  indorsed  to  the  bank;  that  the  collateral  note  falling  due,  suit 
was  instituted  upon  it  by  the  bank,  and  that  the  father  of  the  mak- 
ers, as  their  agent,  and  with  money  furnished  by  them,  paid  to  the 
bank  the  money  due  on  defendant's  note,  and  induced  the  bank  to 
dismiss  the  suit  against,  his  sons,  and  to  deliver  to  him  the  defend- 
ant's note  together  with  the  one  held  as  collateral  security. 

The  transfer  by  a  pledgee  of  a  promissory  note  held  as  collateral 
security  for  a  debt  to  the  maker  of  the  note  is  a  payment  pro  tartfo 
of  the  debt  secured. 

Appeal  from  Superior  Court,  Spokane  County. 

Turner,  Graves  cfe  McKinstry*  for  appellant. 
Kinnaird  dk  Ilappy,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Dunbar,  C.  J. — This  is  an  action  on  a  promissory  note. 
The  complaint  alleges,  in  substance,  that  the  defendant  duly 
made,  executed  and  delivered  to  the  First  National  Bank 
of  Walla  Walla,  a  certain  promissory  note  for  the  sum  of 
$3,324.34;  that  thereafter  said  bank,  for  a  valuable  consid- 
eration, duly  sold,  transferred,  indorsed  and  delivered  said 
promissory  note  to  the  plaintiff,  who  is  now  the  owner  and 
holder  thereof;  and  asks  for  judgment  for  the  amount  of 
said  note,  with  interest,  costs  and  an  attorney's  fee  of  $200. 
The  answer  alleges,  in  substance,  that  one  Lane  C.  Gilliam 
and  one  J.  B.  Gilliam  made  their  promissory  note,  and 
thereby  promised  to  pay  to  the  order  of  the  defendant  the 
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sum  of  four  thousand  dollars,  with  interest,  etc.,  payable 
semi-annually;  that  after  the  making  and  delivery  of  said 
note,  defendant  indorsed  and  delivered  the  same  to  the  First 
National  Bank  of  Walla  Walla  as  collateral  security  for  the 
promissory  note  described  in  the  complaint,  and  thereafter, 
and  after  said  note  had  become  due,  the  said  First  National 
Bank  of  Walla  Walla  commenced  an  action  in  the  superior 
court  of  Spokane  county  against  the  said  Lane  C.  Gilliam 
and  J.  B.  Gilliam  to  enforce  the  collection  of  said  note; 
that  while  the  said  action  was  pending,  the  plaintiff  herein, 
W.  S.  Gilliam,  who  is  the  father  of  the  said  Lane  C.  and 
J.  B.  Gilliam,  paid  to  the  First  National  Bank  of  Walla 
Walla  the  amount  due  upon  the  note  made  by  the  defend- 
ant to  the  said  First  National  Bank,  and  induced  the  bank 
in  breach  of  its  duty  and  contrary  to  the  rights  of  defend- 
ant, to  dismiss  the  action  against  the  said  Lane  C.  and  J.  B. 
Gilliam,  and  to  deliver  to  him,  said  W.  S.  Gilliam,  the  note 
of  the  defendant  described  in  the  complaint,  also  the  col- 
lateral note  of  the  said  Lane  C.  and  J.  B.  Gilliam.  The 
answer  also  contains  the  following  direct  allegation,  viz. : 
"That  in  the  acts  and  transactions  above  set  forth,  plaint- 
iff acted  for  said  Lane  C.  and  J.  B.  Gilliam,  paid  the  said 
sum  with  money  furnished  by  the  said  Lane  C.  and  J.  B. 
Gilliam,  and  now  owns  and  holds  the  note  in  the  complaint 
described  as  the  agent  of  and  for  the  benefit  of  the  said 
Lane  C.  and  J.  B.  Gilliam,''  and  prays  that  he* may  go 
hence  without  day.  A  demurrer  was  interposed  to  the 
answer,  alleging  that  it  did  not  state  facts  sufficient  to 
constitute  a  defense  to  plaintiff's  cause  of  action.  The 
demurrer  was  sustained,  and  the  action  of  the  court  in  sus- 
taining the  demurrer  is  alleged  here  as  error  by  appellant. 
The  legal  questions  involved  are  —  (1)  Was  the  pay- 
ment of  the  collateral  note  under  the  allegations  of  the 
answer  a  payment  by  the  makers;  and  (2),  under  such 
circumstances  does  the  payment  of   the   collateral   note 
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amount  to  a  payment  on,  or  an  extinguishment  of,  the 
original  note? 

On  the  first  proposition  the  respondent  insists,  that  the 
transactions  set  up  in  the  answer  have  every  characteristic 
of  a  sale,  and  stress  is  placed  on  the  averment  that  the 
Gil  Hams  now  own  and  hold  the  note.  This  expression 
construed  as  an  independent  proposition  would,  no  doubt, 
justify  respondent's  contention;  but  to  give  it  such  a  con- 
struction would  render  it  inharmonious  with  the  other 
averments  of  the  answer,  and,  in  fact,  would  render  the 
other  averments  meaningless;  and,  construing  all  the  alle- 
gations together,  we  think  sufficient  is  stated  in  the  answer 
to  plainly  show  that  the  act  of  W.  S.  Gilliam  in  the  trans- 
action was  the  act  of  Lane  C.  and  J.  B.  Gilliam.  In  fact, 
that  allegation  is  set  out  in  language  plain  and  unmistakable. 

That  point  being  settled,  then,  was  the  payment  of  the 
collateral  note  a  payment  of  the  original  note  sued  on  in 
the  action  i  We  think  the  authorities  sustain  this  proposi- 
tion. Randolph  on  Commercial  Paper,  §  795,  lays  down 
this  general  proposition: 

"When  the  collateral  note  is  collected,  and  the  proceeds 
received  by  the  pledgee,  it  operates  as  a  payment  pro  tanto 
of  the  debt  secured." 

In  Hunt  v.  Nevers,  15  Pick.  500,  the  following  rule  was 
announced: 

4 ;  Where  a  collateral  security  is  received  for  a  debt,  with 
power  to  convert  the  security  into  money,  and  the  pro- 
ceeds of  the  security  equal  or  exceed  the  amount  of  the 
debt,  the  debt  is  de  facto  paid,  for  the  same  person  being 
the  party  to  receive  and  pay,  no  act  applying  the  money 
to  the  debt  is  necessary,  but  the  law  inpkes  the  applica- 
tion.'" 

In  Ware  v.  Rmsell,  57  Ala.  43,  the  doctrine  of  payment 
is  made  to  depend  upon  the  priority  of  the  transfer;  thus 
it  is  held  that  if  the  collateral  be  first  transferred,  it  oper- 
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ates  pro  tanto  as  a  payment  or  extinguishment  of  the 
original  debt.  If,  on  the  other  hand,  the  original  note  is 
first  transferred,  the  collateral  will  follow  it  into  whosoever 
hands  it  passes.  But,  in  the  case  at  bar,  it  is  evident  that, 
if  such  a  distinction  is  to  be  made,  that  the  collateral  note 
was  the  first  that  was  transferred,  as  that  was  the  note  that 
was  sued  upon  by  the  pledgee. 

In  Cocke  v.  Chaney,  14  Ala.  65,  it  was  held  that,  when  a 
creditor  who  has  received  a  note  as  collateral  security 
transfers  it  to  another,  he  must  be  understood  to  have 
elected  that  mode  of  payment,  and  to  have  made  the  secur- 
ity a  substitute  for  the  debt.  The  same  doctrine  was  an- 
nounced in  Westphal  v.  Ludlow,  2  McCrary,  505  (6  Fed. 
Rep.  348).  And  we  think  the  authorities  are  uniform  in 
holding  that  where  the  transferee  is  the  maker  of  the  col- 
lateral note  the  payment  of  the  collateral  note  extinguishes 
the  original  note.  % 

It  was  argued  by  the  respondent  that,  if  the  bank  had 
power  to  sell  the  note,  the  defense  in  this  action  could 
not  be  maintained.  The  general  consensus  of  authority 
seems  to  be  that  unless  a  power  to  sell  is  superadded  to 
the  agreement  whereby  such  chose  in  action  is  pledged  as 
a  collateral  security  the  creditor  has  no  right  to  sell  such 
chose  in  action.  This  was  squarely  decided  in  Whitteker 
r.  Charleston  Gas  Co.,  16  W.  Va.  717,  and  in  Roberts  v. 
Thompson,  14  Ohio  St.  1.  But  it  seems  to  us  that  the 
power  of  the  creditor  generally  to  dispose  of  mercantile 
paper  under  such  circumstances  cannot  be  raised  in  this 
case,  for  under  the  allegations  of  the  answer  the  purchaser 
in  this  instance  was  the  maker  of  the  collateral  note,  and 
purchased  with  full  knowledge  of  all  the  relations  exist- 
ing, and  there  is  no  question  of  innocent  purchasers  in  the 
case. 

Respondent  cites  several  authorities  to  the  effect  that 
the  payment  of  one  not  a  party  to  the  note  of  the  amount 
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of  the  note  to  the  holder  thereof,  does  not  constitute  a  pay- 
ment of  the  note  independent  of  other  facts  showing  an 
intention  to  discharge  the  note.  It  is  not  necessary  to  re- 
fute this  proposition  under  the  construction  we  give  to  the 
answer.  The  answer  in  this  case  follows  the  statute,  and 
states  the  facts  constituting  its  defense,  and  we  think  the 
facts  stated  are  sufficient,  and  that  the  demurrer  should 
have  been  overruled. 

Judgment  will,  therefore,  be  reversed,  and  the  cause  re- 
manded with  instructions  to  proceed  in  accordance  with 
this  opinion. 

Stiles,  Anders  and  Scott,  J  J. ,  concur. 

Hoyt,  J.,  dissents. 
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7  seel  The  State  of  Washington,  Hespondtnt,  v.  Arthur 

i-y-gjd  Duncan,  Appellant 

lag    27) 

CRIMINAL  LAW  —  CONTINUANCE  —  RIGHT  OF  ACCUSED  TO  BE  PRES- 
ENT—CROSS-EXAMINATION OF  ACCUSED  —  LARCENY  —  POSSES- 
SION OF  STOLEN   PROPERTY  —  INSTRUCTIONS. 

The  granting  of  a  continuance,  in  a  criminal  prosecution,  with- 
out the  personal  presence  of  the  accused,  is  not  in  violation  of  the 
constitutional  provision  giving  the  accused  the  right  to  appear  and 
defend  in  person  and  by  counsel. 

Where  the  accused  in  a  criminal  prosecution  appears  as  a  wit- 
ness in  his  own  behalf,  and  the  whole  purpose  of  his  testimony  is  to 
show  that  he  is  not  guilty,  although  he  is  not  asked  the  direct  ques- 
tion as  to  whether  or  not  he  is  guilty,  it  is  proper  cross  examina- 
tion, as  tending  to  affect  the  credibility  of  the  witness,  to  question 
him  relative  to  his  night  soon  after  the  crime  was  committed. 
(Stiles,  J.,  dissents.) 

When  the  defendant  in  a  criminal  prosecution  takes  the  witness 
stand,  he  assumes  the  character  of  a  witness;  and  as  such  is  subject 
to  be  contradicted,  disputed,  or  impeached,  the  same  as  any  other 
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witness;  and  cross  examination  for  that  purpose  is  not  prohibited 
by  the  constitutional  provision  that  "no  person  shall  be  compelled 
in  any  criminal  case  to  give  evidence  against  himself." 

Under  §1189,  Code  Proc,  abrogating  the  distinction  between  an 
accessory  before  the  fact  and  a  principal,  a  defendaut  may  be  con- 
victed under  an  information  charging  him  with  the  commission  of 
a  larceny  as  principal,  although  the  evidence  shows  that  he  was  not 
present  at  the  time  the  taking  was  done,  but  advised  and  counseled 
it  with  the  intention  of  receiving  the  benefits  of  the  property  taken. 

Where  a  defendant  has  requested  the  court  to  charge  the  jury 
that  "the  bare  possession  of  stolen  property,  alone,  is  not  sufficient 
to  sustain  a  verdict  of  guilty/1  it  is  not  error,  as  being  a  violation 
of  the  constitutional  prohibition  against  judges  charging  the  jury 
with  respect  to  matters  of  fact,  for  the  court  to  give  the  instruction 
with  the  following  addition:  "It  is  only  a  circumstance  tending  to 
show  guilt." 

Appeal  from  Superior  Court,  Spokane  County. 

Hyde,  Glass  c&  Reagan,  for  appellant. 
James  E.  Fenton,  Prosecuting  Attorney,  and  James  A. 
Raight,  for  The  State. 

The  opinion  of  the  court  was  delivered  by 

Scott,  J. — The  defendant,  Arthur  Duncan,  was  con- 
victed of  the  crime  of  larceny,  and  he  appealed  to  this 
court,  alleging  as  error  the  granting  of  a  continuance  of 
the  cause  from  the  18th  to  the  24th  of  March  without  his 
personal  presence.  It  is  claimed  that  this  is  a  violation  of 
§22,  art.  1  of  the  constitution,  which  provides  that,  "in 
criminal  prosecutions,  the  accused  shall  have  a  right  to  ap- 
pear and  defend  in  person  and  by  counsel."  We  are  of 
the  opinion,  however,  that  this  provision  has  reference  to 
matters  connected  with  the  trial,  and  not  to  anything  pre- 
liminary thereto,  and  the  granting  of  a  continuance  is  not 
a  part  of  the  trial,  but  is  a  preliminary  matter.  Counsel 
for  the  prisoner  was  present  at  the  time  said  order  was 
•  granted,  and  objected,  but  not  on  the  ground  that  the 
defendant  was  absent.      It  does  not  appear  that  the  de- 
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fendant  was  subjected  to  any  injustice  or  injury  in  the 
premises. 

Upon  the  trial  of  the  cause  the  defendant  took  the  stand 
and  testified  in  his  own  behalf.  Upon  his  cross  examina- 
tion, the  prosecuting  attorney  was  permitted  to  ask  him 
questions  relative  to  his  having  fled  soon  after  the  crime 
was  committed  for  the  purpose  of  evading  the  prosecution. 
It  is  contended  that  this  was  erroneous  upon  two  grounds: 
(1)  Because  not  proper  cross  examination;  (2)  because  it 
was  a  violation  of  §9,  art.  1  of  the  constitution  of  the  state, 
which  provides  that  "no  person  shall  be  compelled  in  any 
criminal  case  to  give  evidence  against  himself." 

As  to  the  first  ground,  it  is  contended  that  it  was  im 
proper  cross  examination,  because  in  the  direct  examina- 
tion of  the  defendant  he  was  only  questioned  touching  his 
movements  on  the  night  prior  to  his  arrest  and  on  the 
morning  of  his  arrest,  while  the  questions  relating  to  his 
flight  from  the  state  and  absence  from  the  trial  of  his 
brother,  who  was  indicted  with  him,  related  to  matters  hap- 
pening subsequent  thereto.  In  his  direct  examination  the 
defendant  had  been  questioned  generally  with  regard  to 
his  connection  with  the  crime  charged,  and  testified  in  re- 
lation to  it.  He  was  not  asked  the  direct  question  as  to 
whether  or  not  he  was  guilty,  nor  did  he  in  specific  words 
deny  his  guilt,  but  the  whole  purpose  of  his  testimony  was 
to  show  that  he  was  not  guilty,  and  we  are  of  the  opinion 
that  the  questions  complained  of  were  proper  as  tending 
to  affect  the  credibility  of  the  witness,  the  fact  of  flight 
was  some  evidence  of  guilt,  and,  as  such,  tended  to  show 
that  the  defendant  had  testified  untruthfully  in  endeavor- 
ing to  show  that  he  was  not  guilty.  It  had  a  direct  bear- 
ing upon  the  truthfulness  of  his  testimony  m  chief. 

It  is  contended  that  the  jury  would  not  stop  with  con- 
sidering the  fact  of  flight  as  affecting  the  credibility  of  the 
defendant  only,  but  would  consider  it  as  evidence  of  his 
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being  guilty  of  the  crime  charged.  It  is  doubtful  whether 
a  dividing  line  can  be  drawn  under  the  facts  of  this  case, 
for  the  only  way  it  could  affect  his  credibility  was  in  show- 
ing that  he  was  guilty  of  the  offense  charged,  and  that 
consequently  the  testimony  he  had  given  in  his  direct  ex- 
amination to  the  effect  that  he  was  not  guilty  was  untrue. 
But,  be  this  as  it  may,  no  error  can  be  founded  in  the 
premises,  for  the  instructions  given  by  the  court  to  the 
jury  that  the  fact  of  flight  might  be  taken  as  evidence  of 
guilt  were  given  at  the  request  of  defendant.  For  instance, 
defendant  requested  the  court  to  charge  as  follows: 

"The  jury  may  consider  as  one  of  the  circumstances  in 
this  case  the  fact  that  defendant  did  not  appear  when  his 
case  was  called  for  trial  a  few  months  after  his  arrest;  but 
the  fact  that  defendant  fled  is  not  conclusive  proof  of  his 
guilt,  and  in  the  absence  of  other  evidence  is  not  suffi- 
cient to  authorize  a  verdict  of  guilty.  In  considering  the 
circumstance  of  flight,  the  jury  should  consider  the  reasons 
why  defendant  fled,  his  temperament,  his  surroundings,  the 
advice  of  his  friends,  the  urgings  of  his  family,  and  all  that 
influenced  him  to  flee.,', 

And  the  court  gave  this  instruction  with  others  relating 
thereto,  requested  by  the  defendant;  consequently,  if  a  dis- 
tinction can  be  drawn  between  considering  such  evidence 
only  as  affecting  the  credibility  of  the  defendant  and  not  as 
evidence  of  his  guilt  of  the  crime  charged,  the  defendant  is 
not  in  a  position  to  take  advantage  of  it  in  this  case.  Nor 
was  such  cross  examination  a  violation  of  the  constitutional 
provision  aforesaid.  When  a  defendant  in  a  criminal  case 
takes  the  witness  stand,  he  assumes  the  character  of  a  wit- 
ness, and  as  such  is  subject  to  be  contradicted,  disputed,  or 
impeached,  the  same  as  any  other  witness.  Sec.  1307,  Code 
Proc;  Boyle  v.  State,  115  Ind.  460  (5  N.  E.  Rep.  203); 
Thoma*  v.  State,  103  Ind.  419  (2  N.  E.  Rep.  808);  State 
v.  Pfefferle,  36  Kan.  90  (12  Pac.  Rep.  406). 

It  is  further  contended  that  the  court  erred  in  charging 
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the  jury  that  the  defendant  might  be  convicted  if,  though 
not  standing  by  at  the  time  the  taking  was  done,  he  advised 
and  counseled  it  with  the  idea  and  with  the  intention  of 
receiving  the  benefits  of  the  property  taken,  on  the  ground 
that  this  was  in  effect  telling  the  jury  that  the  defendant 
might  be  found  guilty  under  the  information  charging  him 
as  principal,  if  the  evidence  showed  him  to  have  been  an 
accessory  before  the  fact.  Sec.  1 189,  Code  Proc. ,  provides 
that— 

44  No  distinction  shall  exist  between  an  accessory  before 
the  fact  and  a  principal,  or  between  principals  in  the  first 
and  second  degree,  and  all  persons  concerned  in  the  com- 
mission of  an  offense,  whether  they  directly  counsel  the  act 
constituting  the  offense,  or  counsel,  aid  and  abet  in  its 
commission,  though  not  present,  shall  hereafter  be  in- 
dicted, tried  and  punished  as  principals." 

Under  a  statute  substantially  like  this  the  supreme  court 
of  California  has  held  that  the  distinction  between  an  acces- 
sory before  the  fact  and  a  principal  is  abrogated,  and  that 
an  accessory  before  the  fact  must  be  prosecuted,  tried  and 
punished  as  principal,  and  that  it  is  sufficient  to  charge 
such  accessory  directly  as  principal.  People  v.  Outeveras^ 
48  Cal.  19;  People  v.  Rozelle.  78  Cal.  84  (20  Pac.  Rep.  36). 

It  is  contended  that  charging  the  defendant  as  principal 
does  not  sufficiently  put  him  upon  his  guard  and  advise 
him  of  the  facts  to  be  proven  against  him,  where  it  is 
sought  to  show  that  he  was  an  accessory  before  the  fact 
but  not  a  direct  participant  in  the  crime  itself,  and  that 
consequently  an  innocent  man  might  be  surprised  in  a  trial 
by  the  proof  offered,  and  not  have  sufficient  opportunity  to 
prepare  therefor  in  consequence  of  his  not  having  known 
in  advance  the  facts  to  be  shown  against  him.  But  we 
doubt  if  there  is  any  more  foundation  for  this  contention 
than  there  would  be  where  the  effort  was  to  show  the  de- 
fendant a  principal  in  the  commission  of  the  crime  charged. 
For  instance,  in  the  crime  charged  here,  that  of  larceny  of 
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a  steer  belonging  to  one  Neal  Smythe,  it  was  possible  for 
the  offense  to  have  been  committed  in  so  many  different 
ways  and  under  such  a  variety  of  circumstances  as  prin- 
cipal, even,  that  in  the  case  of  an  innocent  man  the  formal 
charge  itself  might  not  afford  any  accurate  information  of 
the  facts  and  circumstances  to  be  shown;  but  in  such  a  case, 
where  a  party  is  prosecuted  as  principal,  it  is  not  contended 
that  there  need  be  anything  more  than  a  formal  charge.  It 
is  not  necessary  to  set  up  the  evidence  to  be  offered,  nor  the 
particular  facts  to  be  established.  For  instance,  as  to  the 
particular  part  of  the  county  where  the  property  was 
stolen,  whether  taken  in  the  night  or  in  the  day  time,  how 
taken,  or  how  converted  to  the  use  of  the  defendant,  the 
kind  of  property  other  than  as  one  steer,  etc.,  as  to  all  of 
which  the  evidence  might  widely  vary  in  different  cases  and 
yet  be  legitimate  evidence  under  an  information  couched  in 
practically  the  same  words  charging  the  defendant  as  prin- 
cipal. And  until  it  is  made  necessary  by  law,  in  the  case 
of  a  prosecution  for  a  crime,  to  set  up  the  particular  acts 
to  be  proven  against  a  principal,  it  is  not  necessary  to 
set  the  same  forth  in  the  case  of  an  accessory  before  the 
fact 

The  defendant  requested  the  court  to  give  the  following 
instruction:  "The  jury  are  instructed  that  the  bare  posses- 
sion of  stolen  property  alone  is  not  sufficient  to  sustain  a 
verdict  of  guilty,"  which  the  court  gave,  but  added  the 
following:  "It  is  only  a  circumstance  tending  to  show 
guilt."  It  is  contended  that  this  is  error,  as  being  a  vio- 
lation of  §16,  art.  4  of  the  constitution,  which  provides 
that  "judges  shall  not  charge  juries  with  respect  to  mat- 
ters of  fact,  nor  comment  thereon,  but  shall  declare  the 
law."  It  is  not  claimed,  however,  that  it  is  not  a  correct 
statement  of  the  proposition,  and  it  is  a  sufficient  answer 
to  say  that  as  the  defendant  requested  an  instruction  upon 
this  point  he  cannot  complain  upon  the  ground  stated,  be- 
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cause  the  court  gave  a  more  complete  statement  than  he 
had  requested. 

Judgment  affirmed. 

Dunbar,  C.  J.,  and  Hoyt,  J.,  concur. 

Anders,  J.  (conwirrmg). — I  think  the  cross  examina- 
tion of  the  defendant  in  this  case  was  not  carried  beyond 
legitimate  bounds.  Whenever  a  defendant  becomes  a  wit- 
ness to  disprove  a  criminal  charge,  he  thereby  subjects 
himself  to  the  same  liabilities  in  cross  examination  as  does 
any  other  witness,  and  may  be  cross  examined  as  to  any 
pertinent  matters,  even  although  such  testimony  may  tend 
to  criminate  him.  The  statute  authorizing  parties  charged 
with  offenses  to  testify  in  their  own  behalf  was  never  in- 
tended to  enable  them  to  testify  as  to  facts  tending  to  dis- 
prove guilt,  and,  at  the  same  time,  to  suppress  other  facts 
tending  to  shake  their  credibility,  or  to  throw  additional 
light  upon,  or  give  color  to,  facts  and  circumstances  de- 
tailed in  the  examination  in  chief.  The  object  of  all  testi- 
mony is  to  elicit  the  truth;  and  experience  has  shown  that 
it  is  only  by  cross  examination  that  the  whole  truth  can  be 
discovered.  No  one  can  be  compelled  to  give  evidence 
against  himself,  nor  can  any  one  accused  of  crime  be  com- 
pelled to  testify  in  his  own  behalf,  and,  if  he  does  not  see 
tit  to  do  so,  it  is  the  duty  of  the  court  to  charge  the  jury 
that  no  presumption  of  guilt  arises  therefrom.  But  when 
a  person  charged  with  the  commission  of  an  offense  volun- 
tarily assumes  the  character  of  a  witness,  he  waives  his 
constitutional  protection  to  the  extent,  at  least,  of  being 
cross  examined  according  to  the  rules  of  evidence.  And  if 
he  states  facts  tending  to  prove  his  innocence,  it  seems  to 
me  that  it  would  be  contrary  to  every  consideration  of 
justice  to  permit  him  to  refuse  to  state  other  facts  con- 
nected with  the  offense  which  might  tend  to  show  the 
falsity  of  his  testimony  in  chief.     No  one  would  contend 
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that  he  could  not  be  compelled  to  answer  whether  he  had 
not  made  declarations  out  of  court  contrary  to  his  testi- 
mony on  the  witness  stand,  and  I  am  unable  to  understand, 
upon  principle  or  reason,  why  he  should  be  permitted  to 
refuse  to  state  whether  he  had  not  acted  contrary  to  his 
declarations  as  a  witness. 

The  objection  that  the  court's  modification  of  the  in- 
struction requested  by  the  defendant  was  in  contravention 
of  §16,  art.  4  of  the  state  constitution,  is  without  founda- 
tion, for  the  reason  that  all  that  was  added  thereto  was 
plainly  implied  in  the  instruction  as  originally  presented 
to  the  court.  I  see  no  error  in  the  record,  and  think  the 
judgment  ought  to  be  affirmed. 

Stiles,  J.  (dissenting). — It  is  a  general  rule  of  evidence, 
to  which  the  courts  of  this  country  have  yielded  adherence 
since  Railroad  Co.  v.  8timp%on,  14  Pet.  461,  that  a  party 
has  no  right  to  cross  examine  any  witness  except  as  to 
facts  and  circumstances  connected  with  the  matters  stated 
in  his  direct  examination;  and  if  he  wishes  to  examine  him 
as  to  other  matters  he  must  do  so  by  making  the  witness 
his  own,  and  calling  him  as  such.  1  Green  leaf,  Evidence, 
§445;  1  Wharton,  Evidence,  §529;  1  Rice,  Evidence,  p. 
586;  Kapalje,  Law  of  Witnesses,  §246. 

I  think  this  court,  in  the  foregoing  opinions,  means  to 
sustain  this  rule;  but  it  holds  that  the  questions  asked  of 
the  defendant  by  the  prosecution  were  rightfully  asked  be- 
cause they  tended  to  break  down  his  credibility  as  a  wit- 
ness. But  I  see  nothing  of  that  kind  in  it.  The  defendant 
had  testified  to  nothing  as  to  his  whereabouts  after  the  day 
of  the  alleged  crime;  but  merely  attempted  to  account  for 
the  way  in  which  he  came  to  be  at  the  place  where  the 
steer  wap  killed.  It  was  perfectly  competent,  then,  of 
course,  for  the  state  to  test  his  credibility  as  an  ordinary 
witness  in  any  of  the  well  recognized  modes  of  making 
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such  a  test.  But  instead  of  that  it  was  allowed  to  go  into 
an  independent  examination  into  a  matter  wholly  foreign 
to  anything  that  had  been  testified  to.  Flight  is  a  circum- 
stance which  may  tend  to  show  a  consciousness  of  guilt,  and, 
therefore,  guilt  itself,  thereby  negativing  the  legal  conclu- 
sion that  a  defendant  is  not  guilty.  If  a  defendant  testify 
on  the  stand  to  the  legal  conclusion  that  he  is  not  guilty, 
then  the  circumstance  of  flight  would  tend  to  contradict 
his  testimony,  but  it  would  not  affect  his  credibility  as  a 
witness,  that  is,  the  probability  that  he  would  speak  the 
truth.  The  argument  of  the  court  is,  that  although  thia 
defendant  did  not  say  he  was  not  guilty,  the  very  fact  that 
he  testified  was  an  assertion  of  that  conclusion;  but  the 
obvious  answer  to  that  is,  that  witnesses  do  not  testify 
to  the  guilt  or  innocence  of  a  prisoner,  but  to  facts  from 
which  the  legal  conclusion,  one  way  or  the  other,  may  be 
drawn.  The  law  said,  for  this  defendant,  that  he  was  not 
guilty  until  proven  so,  and  in  giving  him  the  privilege  of 
testifying  it  did  not  offer  him  a  trap  wherein,  being  caught, 
confessions  of  guilt  might  be  wrung  from  him.  As  well 
might  it  be  contended  that  a  prisoner  testifying  to  an  alibi 
could  be  asked  on  cross  examination  if  he  had  not  stated, 
out  of  court,  that  he  actually  committed  the  crime  charged. 
Precisely  such  an  attempt  was  made  under  the  guise  of  an 
impeachment  of  the  witness  in  People  v.  Yeaton,  75  Cal. 
415  (17  Pac.  Rep.  544),  and  the  judgment  was  reversed 
by  a  unanimous  court  for  the  error  committed  in  compel- 
ling the  witness  to  answer. 

The  constitutional  provision  allowing  defendants  in  crimi- 
nal cases  to  testify  was  undoubtedly  intended  to  benefit  the 
accused;  if  it  had  been  for  the  benefit  of  the  state  it  would 
have  provided  that  the  state  might  call  him.  But  if  the 
prosecution  can  keep  back  the  evidence  which  it  has  in  its 
possession,  showing  flight,  for  instance,  until  the  defendant 
is  on  the  stand,  and  then  compel  him  to  testify  to  it,  it  is 
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thereby  permitted  to  make  him  its  own  witness  to  prove  a 
material  fact  in  its  own  case,  which  the  constitution  ex- 
pressly forbids.  It  seems  to  me  that  the  inevitable  tend- 
ency of  this  decision  must  be  either  to  drive  all  criminal 
defendants  out  of  the  witness  chair,  and  thus  annul  the 
constitution;  or  to  subject  every  such  defendant,  who  may 
testify  to  the  most  insignificant  fact  in  his  own  behalf,  to 
account  for  himself  in  every  conceivable  way,  even  to  ad- 
mitting the  very  substance  of  the  offense  charged,  on  pain 
of  prosecution  for  purjury  if  he  fails  to  tell  the  truth.  The 
constitutional  guaranty  is,  that  no  person  shall  be  compelled 
in  any  criminal  case  to  give  evidence  against  himself.  To 
give  evidence  is  to  state  facts,  and  to  be  compelled  to  state 
the  fact  that  he  ran  away  is  to  compel  a  prisoner  to  give 
evidence  against  himself. 

"These  statutes  (permitting  accused  persons  to  testify), 
however,  cannot  be  so  construed  as  to  authorize  compulsory 
process  against  an  accused  to  compel  him  to  disclose  more 
than  he  chooses;  they  do  not  so  far  change  the  old  system 
as  to  establish  an  inquisitorial  process  for  obtaining  evi- 
dence; they  confer  a  privilege  which  the  defendant  may 
use  at  his  option.  If  he  does  not  choose  to  avail  himself 
of  it,  unfavorable  inferences  are  not  to  be  drawn  to  his 
prejudice  from  that  circumstance;  and  if  he  does  testify, 
he  is  at  liberty  to  stop  at  any  point  he  chooses,  and  it  must 
be  left  to  the  jury  to  give  a  statement,  which  he  declines 
to  make  a  full  one,  such  weight  as,  under  the  circumstances, 
they  think  it  entitled  to;  otherwise  the  statute  must  have 
set  aside  and  overruled  the  constitutional  maxim,  which 
protects  an  accused  party  against  being  compelled  to  testify 
against  himself,  and  the  statutory  privilege  becomes  a  snare 
and  a  danger."    Cooley's  Const.  Lira.  (5th  ed.),  p.  386. 

The  correct  rule  is  laid  down  in  Boyle  v.  Slate,  105  Ind. 
469  (5  N.  E.  Kep.  203),  where  it  is  said: 

"The  cross  examination  of  a  witness  must  be  confined 
to  the  subject  opened  by  direct  examination.  This  settled 
rule  does  not,  however,  restrict  the  cross  examination  to 
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the  specific  facts  developed  by  the  direct  examination,  but 
does  confine  it  to  the  subject  of  that  examination.  Where 
a  subject  is  opened  by  the  direct  examination,  the  cross 
examining  counsel  may  go  fully  into  the  details  of  the  sub- 
ject, and  is  not  confined  to  the  particular  part  of  it 
embraced  within  the  questions  asked  upon  the  direct  ex- 
amination. ...  In  this  instance  the  accused,  when 
on  the  witness  stand,  had  given  account  of  his  movements 
upon  a  day  named,  and  it  was  proper  to  go  fully  into  the 
subject  upon  cross  examination,  and  the  state  was  not  con- 
fined to  the  particular  period  of  time  designated  in  the 
questions  asked  on  direct  examination.' ' 

Deeming  this  a  very  important  matter  in  the  administra- 
tion of  criminal  law,  and  that  the  decision  is  contrary  to 
all  authority,  I  have  thought  it  best  to  record  my  dissent 
at  length. 
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Catherine  A.  Pratsch  etal.,  Appellants,  v.  Aberdeen 
Packinc.  Company,  Respondent* 

VENDOR  AND  PURCHASER  —  SALE  OF  LAND  —  DEFICIENCY  IN  QUAN- 
TITY —  CAVEAT  EMPTOR  —  REMEDIES  —  REFERENCE. 

A  purchaser  of  land  who  knows  of  the  facts  concerning  the 
seller's  title  and  of  the  deficiencies  therein,  when  he  contracts,  is 
not  entitled  to  compensation  in  a  suit  for  specific  performance  and 
abatement  of  price. 

Where  a  strip  of  land  lying  between  a  street  of  a  city  and  a 
meandered  river  is  platted  into  lots,  the  plat  not  showing  the  depth 
of  the  lots  between  the  street  and  river,  a  purchaser  of  a  lot  who 
contracts  with  reference  to  such  plat,  cannot  claim  that  he  was 
misled  thereby  into  the  purchase  of  a  lot  which  was  only  about 
one-fifth  of  what  he  contracted  to  purchase,  when  he  was  fully  ac- 
quainted with  the  quantity  of  land  in  the  lot  which  lay  between 
the  street  and  the  river. 

Findings  of  fact  made  by  a  referee  in  an  equity  cause  may  be  set 
aside  and  others  made  bj'  the  court. 
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In  an  action  for  specific  performance  and  compensation  for  the 
loss  of  land,  the  complaiuant  should  not  be  subjected  to  a  dismissal 
of  his  action  on  a  finding  against  him,  where  no  forfeiture  has 
been  declared  against  him  and  he  has  paid  into  court  the  purchase 
money  due,  but  he  is  entitled  to  a  decree  of  specific  performance 
upon  payment  of  all  costs. 

Appeal  from  Superior  Court,  Chehalis  County. 

J.  C.  Cross,  for  appellants. 
Ftdton  Bro8.}  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Stiles,  J.  —  In  June,  1890,  the  respondent  was  the 
owner  of  a  narrow  strip  of  land  lying  to  the  eastward  of 
F  street  in  the  town  of  Aberdeen,  between  what  would 
have  been  Hume  and  River  streets  had  those  streets  been 
extended.  The  east  boundary  of  the  strip  was  the  Wish- 
kah  river,  a  meandered  stream  in  which  there  was  a  large 
ebb  and  flow  of  the  tides.  The  river  was  navigable  for  all 
ordinary  water  craft,  and  was  supposed  to  be  subject  to 
the  provisions  of  the  state  constitution  relating  to  harbor 
lines.  The  meander  line  as  run  by  surveyors  of  the  United 
States,  opposite  the  strip  in  question,  was  some  thirty  or 
forty  feet  from  the  east  line  of  F  street,  but  the  line  of 
actual  mean  high  water  was  only  some  fifteen  or  twenty 
feet  therefrom.  Respondent  was,  and  for  some  time  had 
been,  the  owner  of  whatever  land  there  was  between  F 
street  and  the  river,  and  for  some  years  had  had  upon  the 
land  and  upon  piles  driven  into  the  bed  of  the  river  a  fish 
cannery  with  suitable  buildings.  The  total  breadth  of  the 
area  thus  covered  by  the  cannery  wharf  and  property  was 
some  seventy-six  feet  at  the  north  end  of  the  strip,  and 
about  one  hundred  and  twenty  feet  at  the  south  end;  and 
the  length  of  it  was  three  hundred  feet.  The  outer  edge 
of  the  wharf  was  at  about  the  line  of  extreme  low  tide. 

Being  desirous  of  selling  its  property,  the  respondent, 
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in  said  month  of  June,  orally  proposed  to  ten  persons,  of 
whom  appellant  Catherine  Pratsch  was  one,  that  it  would 
subdivide  its  tract  into  ten  lots  of  thirty  feet  frontage  on 
F  street  each,  by  a  plat  to  be  accepted  by  the  Aberdeen 
town  council,  and  filed  in  the  office  of  the  county  auditor, 
and  would  sell  the  lots  for  a  total  of  twenty  thousand  dol- 
lars, each  lot  to  bear  its  just  proportion  of  the  price  as 
might  be  determined  among  the  purchasers.  This  propo- 
sition was  agreed  to,  the  plat  was  filed,  and  .appellant 
Catherine  Pratsch  entered  into  a  contract  with  respondent 
for  lot  7  of  the  plat,  which  was  the  most  northerly  of  the 
lots,  for  the  sum  of  $2,125,  part  cash  and  part  in  deferred 
payments,  the  respondent  agreeing  to  execute  a  warranty 
deed  upon  receiving  the  last  payment.  Under  this  contract 
appellants  went  into  possession  of  their  lot,  and  of  tbe 
building  erected  thereon,  and  made  the  two  deferred  pay- 
ments due  in  six  and  twelve  months.  The  third  and  last 
payment,  due  in  eighteen  months,  they  did  not  make,  bat 
commenced  this  action,  alleging  a  lately  discovered  defi- 
ciency in  the  amount  of  land  owned  by  respondent,  and 
fraudulent  representations  on  the  part  of  the  respondent 
in  connection  with  the  amount  of  land  it  owned  and  could 
convey  as  inducements  to  appellants  to  contract.  These  rep- 
resentations were  said  to  consist  of  persuasive  arguments 
and  statements  made  by  respondent's  agent  for  the  sale  of 
its  property,  going  to  show  that,  although  there  was  only 
a  few  feet  of  land  between  the  street  and  the  water  of  the 
river,  respondent  could  sell,  and  would  sell  and  make  good 
title  to,  all  of  the  area  covered  by  its  wharf,  and  perhaps 
of  some  not  actually  so  covered,  the  most  positive  state- 
ment being  alleged  to  be  that  the  outer  wharf  line  was 
even  within  the  meander  line  of  the  river  as  originally 
surveyed,  and,  therefore,  the  title  of  respondent  must  be 
good  to  that  point. 

The  gist  of  the  allegations  was,  that  the  agent  had  as- 
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sorted,  and  induced  appellants  to  believe,  that  he  could 
make  title  out  to  the  edge  of  the  wharf,  that  he  had 
promised  to  file  a  plat  covering  the  entire  wharf,  and  that 
at  the  time  of  executing  the  contract  he  had  represented 
that  such  a  plat  had  been  filed. 

If  there  was  a  mere  promise  to  file  a  plat,  the  case  would 
seem  to  be  like  that  of  Kelly  v.  West  Seattle  Land  Co. ,  4 
Wash.  194  (29  Pac.  Eep.  1054),  where  the  purchaser  was 
held  bound  by  the  plat  which  was  referred  to  and  made  a 
part  of  her  deed.  If,  on  the  other  hand,  a*  lot  had  been 
sold  according  to  a  plat  on  file,  and  the  seller  had  falsely 
represented  the  size  of  the  lot,  and  the  title  to  part  of 
the  lot  had  failed,  there  would  have  been  a  case  like  that 
of  Sears  v.  Stim<m,  3  Wash.  615  (29  Pac.  Rep.  205). 
But  the  plat,  in  this  instance,  showed  no  length  of  the  lot 
at  all.  It  showed  a  frontage  of  thirty  feet  on  F  street  and 
on  the  Wishkah  river,  and  parallel  side  lines  between  the 
street  and  the  river,  but  the  side  lines  had  no  length  assigned 
to  them.  It  was  as  if  there  had  been  a  description  by 
metes  and  bounds,  reading  "east  from  the  east  side  of  F 
street  to  the  Wishkah  river,"  and  vice  versa.  The  inter- 
pretation of  the  contract  would,  therefore,  be  that  the  land 
from  the  street  to  the  river,  with  a  breadth  of  thirty  feet, 
was  to  be  conveyed,  and  a  deed  of  that  description  would 
fully  satisfy  its  terms.  The  attack  made  by  the  appellants 
mast  be  upon  the  contract,  which,  they  say,  does  not  ex- 
press the  understanding  between  them  and  the  agent  under 
his  representations.  They  do  not  ask  to  have  the  contract 
reformed,  but  rather  seek  to  lay  it  aside,  and  to  have  spe- 
cific performance  of  an  executed  oral  contract  based  on 
the  representations  of  the  agent,  their  payment  of  part  of 
the  purchase  money  and  tender  of  the  balance,  and  their 
entry  into  possession  of  the  premises;  and  they  also  de- 
mand the  re-payment  to  them  of  $1,625  of  the  purchase 
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money  on  account  of  the  loss  to  them  of  that  part  of  the 
lot  to  which  respondent  can  make  no  title.- 

We  think  it  might  well  be  questioned  whether,  in  a  case 
where  so  large  a  proportion  of  the  title  fails  as  is  here  al- 
leged (more  than  f our- fifths ),  a  court  of  equity  ought  to 
decree  a  specific  performance  with  compensation.  Water- 
man, Specific  Performance,  §  206.  But  there  is  no  objec- 
tion to  the  purchaser's  taking  what  the  vendor  has  to 
convey  at  the  full  contract  price. 

Concerning  the  proofs  adduced  to  sustain  the  allegations 
of  fraudulent  misrepresentations  in  this  case,  for  the  pur- 
pose of  showing  a  different  contract  to  have  been  intended, 
it  must  be  premised  that  in  the  face  of  the  written  agreement 
only  clear,  positive  and  satisfactory  evidence  would  suffice. 
Pomeroy,  Eq.  Jur.  (2d  ed.),  §862. 

Appellants,  and  several  other  witnesses  (  all,  however, 
purchasers  of  parts  of  the  same  premises ),  deposed  that 
respondent's  agent  had  told  them,  in  frequent  interviews, 
that  the  meander  line  of  the  river,  according  to  the  original 
survey,  lay  along  the  outer  edge  of  the  wharf,  and  that  re- 
spondent's title  extended  to  that  point;  to  which  his  answer 
was  that  he  did  not  know,  and  never  pretended  to  say 
where  the  meander  line  was,  but  that  he  did  say  that  the 
wharf  as  it  was  did  not  interfere  with  navigation,  and  that 
their  possession  would  never  be  disturbed  for  that  reason, 
and  nothing  more.  But,  however  the  truth  may  be  as  to 
the  agent's  statements,  we  are  unable  to  see  wherein  any 
great  reliance  could  justly  have  been  placed  in  the  appel 
lant's  version  of  them.  It  did  not  appear  that  he  had,  or 
claimed  to  have,  any  superior  knowledge  of  the  location  of 
the  meander  line,  even  if  they  were  justified  in  their  belief 
that  the  government  survey  and  not  the  actual  line  of 
mean  high  water  was  the  boundary  of  the  title.  The  tract 
was  sold  by  the  United  States  to  respondent's  grantor,  and 
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conveyed  to  him  by  patent  which  had  been  of  record  since 
1883.  This  patent  contained  no  description  of  the  mean- 
der line,  and  it  is  well  knownthat  all  surveys  of  such  lands 
locate  meander  lines  not  as  boundaries,  but  for  the  purpose 
of  ascertaining  the  quantity  of  land  only.  Railroad  Co.  v. 
Schurmeir,  7  Wall.  272.  The  purchaser  takes  to  the  water, 
and  his  boundary  is  subject  to  the  laws  of  accretion  and 
reliction.   Gould  on  Waters,  §  155. 

But  as  against  the  appellants'  evidence  and  claim  of  de- 
ception there  were  some  patent  and  important  facts.  In 
the  first  place  appellants  had  lived  in  the  immediate  vicin- 
ity of  the  lot  for  more  than  nine  years,  and  were  perfectly 
familiar  with  it.  Secondly,  the  front  of  the  lot  only,  em- 
bracing but  ten  or  fifteen  feet,  was  above  the  water  at 
ordinary  high  tide.  It  is  true  that  the  whole  of  the  lot 
was  covered  by  a  building,  but  a  photograph  taken  the 
day  before  the  hearing  shows  that  the  most  casual  ob- 
server could  not  fail  to  see  that  the  water  came  up  nearly 
to  the  floor,  the  building  being  erected  on  piles  with  the 
exception  of  the  front  end.  Everybody  there  knew  that 
the  tide  ebbed  and  flowed  over  nearly  the  whole  lot,  and 
that  ocean  going  vessels  lay  at  low  water  alongside  the  end 
of  the  wharf.  It  is  a  rule  in  such  cases  that  a  purchaser 
who  knows  of  the  facts  concerning  the  sellers  title,  and  of 
the  deficiencies  therein  when  he  contracts,  is  not  entitled  to 
compensation  in  equity,  but  is  left  to  his  remedy  at  law. 
Waterman,  Specific  Performance,  §  506. 

Again,  at  the  time  wThen  the  contract  of  sale  was  exe- 
cuted, appellants  and  the  other  nine  purchasers  were  in  the 
agent's  office,  where  there  was  a  duplicate  of  the  recorded 
plat  exhibited  on  the  wall.  This  plat  had  been  recorded 
the  day  before,  and  the  contract  made  it  a  part  of  itself; 
it  was,  therefore,  the  duty  of  the  purchasers  to  examine  it 
for  themselves  to  see  whether  the  descriptions  upon  it  ac- 
corded with  their  understanding  of  what  they  were  buying. 
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For,  if  they  had  paid  a  moment's  attention  to  the  plat  they 
must  have  seen  that  it  purported  to  give  no  dimensions  of 
the  side  lines  of  lots,  which  were  merely  drawn  from  F 
street  as  the  west  boundary  to  the  Wishkah  river  on  the 
east.  It  is  sought  to  break  the  force  of  this  point  by  a 
showing  that  a  pencil  sketch,  or  plat,  which  the  agent  had 
used  to  illustrate  the  proposed  platting  when  he  was  nego- 
tiating for  sales,  lay  on  the  table,  and  was  alone  regarded 
by  the  purchasers.  But  while  it  appears  that  the  sketch 
showed  lines  which  were  actually  longer  in  proportion  than 
those  on  the  recorded  plat,  it  also  appears  that  no  dimen- 
sions were  given  to  these  lines  either,  and  that  the  river 
terminated  them.  Moreover  all  parties  knew  that  some 
sort  of  a  survey  was  to  be  made,  and  an  official  plat  con- 
structed therefrom,  and  it  was  their  business  to  see  that 
when  finished  and  recorded  it  expressed  their  preliminary 
agreement,  before  they,  merged  their  negotiations  into  a 
written  instrument.  Failing  of  that  degree  of  care,  and 
failing  also  to  show  that  the  statements  of  the  agent  were 
really  more  than  mere  puffing  arguments  to  persons  hav- 
ing equal  knowledge  of  the  facts  with  himself,  we  think  the 
findings  of  the  court  below  should  stand. 

These  findings  were  made  by  the  court  after  setting 
aside  other  findings  of  fact  made  by  a  referee  appointed 
for  that  purpose.  Appellants  complain  of  this  action;  but 
it  was  taken  upon  exceptions  duly  filed,  and  was  in  exact 
accordance  with  the  statute  governing  references  (Code 
Proc. ,  title  7,  ch.  5 ),  and  we  see  no  objection  to  It.  The 
findings  of  the  referee  were  merely  advisory,  as  it  was  an 
equity  cause. 

Before  proceeding  to  a  disposition  of  the  case,  it  is  neces- 
sary to  advert  to  a  motion  of  the  respondent  to  strike  the 
statement  of  facts.  But  objections  to  the  statement  are 
obviated  by  the  fact  that  the  testimony  was  taken  by  a 
referee,  and  reported  by  him  in  the  shape  of  depositions, 
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a  stipulation  of  counsel  providing  that  the  longhand  notes 
of  the  stenographer  should  be  considered  the  same  as 
though  the  witnesses  had  signed  the  same.  Healy  v.  /Se- 
ward, 5  Wash.  319  (31  Pac.~Rep.  874). 

The  court  below  dismissed  the  action,  but  we  cannot 
quite  agree  to  that  judgment.  The  contract  provided,  by 
stringent  language,  for  the  right  of  the  respondent  to  de- 
clare a  forfeiture  in  case  of  the  failure  of  the  appellants  to 
pay  the  purchase  money  at  the  time  fixed.  But  although 
when  the  action  was  commenced  appellants  were  in  default 
on  their  last  payment  of  $531,  no  forfeiture  had  been  de- 
clared. A  forfeiture  had  been  threatened  by  letter,  but 
before  any  declaration  was  made  the  suit  was  brought,  and 
at  the  same  time  appellants,  by  their  complaint  and  the 
actual  deposit  of  money  paid  into  court  for  the  use  of  the 
respondent,  tendered  the  full  amount  of  the  last  payment, 
with  interest.  This  was  all  that  the  respondent  could  have 
demanded  at  the  time,  and  if  interest  from  the  commence- 
ment of  the  action  till  now  be  added,  and  the  costs  of  this 
action  be  charged  to  appellants,  it  is  all  that  it  can  demand 
now.  Appellants  had  a  right  to  have  their  rights  tested 
in  court,  and  if  they  at  all  times  keep  respondent  harmless, 
it  cannot  complain.  They  prayed  in  their  complaint  for  a 
specific  performance,  with  other  proper  relief,  including, 
as  they  deemed  they  had  a  legal  right  to  do,  compensation 
for  the  loss  of  land;  *and  we  do  not  think  equity  would  be 
done  by  merely  dismissing  their  action  and  subjecting  them 
to  a  forfeiture  of  all  they  have  paid. 

If,  within  thirty  days  after  the  filing  of  this  opinion,  ap- 
pellants shall  pay  into  the  superior  court  of  Chehalis 
county,  for  the  use  of  respondent,  interest  on  $531  at  ten 
per  cent,  per  annum  from  May  19,  1892,  to  the  date  of 
such  payment,  and  file  the  receipt  of  the  clerk  of  that 
court  with  the  clerk  of  this  court,  and  pay  all  costs  of  both 
courts,  a  decree  will  be  directed  that  respondent  convey 

28— 7  wash. 
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the  premises  in  accordance  with  the  contract,  whereupon 
it  will  be  entitled  to  further  receive  the  $531  deposited 
with  the  clerk  of  the  superior  court;  otherwise,  the  judg- 
ment of  the  superior  court  will  be  affirmed. 

Anders,  Scott  and  Hoyt,  JJ. ,  concur. 

Dunbar,  C.  J.,  concurs  in  the  result. 


[No.  968.    Decided  December  5, 1898.] 

M.  E.  Horr,  Appellant,  v.  Aberdeen  Packing  Company, 

Respondent. 


APPEAL  —  SERVING   NOTICE. 

Under  Code  Proc,  £1405,  and  rule  26  of  the  supreme  court 
notice  of  appeal  may  be  served  by  the  appellant's  attorney  by  mail. 

Appeal  from  Superior  Court,  Cfiehalis  County. 

J.  C.  Cross,  for  appellant. 
Fulton  Bros. ,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Stiles,  J. — The  notice  of  appeal  in  this  case  was  served 
by  mail,  and  the  proof  of  mailing  was  made  by  the  affidavit 
of  appellant's  attorney.  Respondent  moves  to  dismiss  for 
want  of  notice,  under  Code  Proc. ,  §  797,  which  provides 
for  services  of  notices  by  an  officer  or  by  some  disinterested 
person,  on  the  ground  that  the  attorney  of  a  party  is  not 
a  disinterested  person.  It  is  also  contended  that  the  service 
of  a  notice  of  appeal  prescribed  by  Code  Proc.,  §  1441,  is 
a  personal  service.  The  respondent  had  its  place  of  busi- 
ness in  Pacific  county,  and  its  attorney  resided  in  Oregon. 

Sec.  1441  authorizes  this  court  to  make  general  rules 
governing  the  manner  of  serving  notices  of  appeal  and  of 
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all  other  notices,  orders  and  process  connected  with  ap- 
peals. Rule  26  covers  service  by  mail.  Code  Proc, 
§1405,  authorizes  the  attorney  to  give  the  notice,  and  we 
think  the  implication  is  that  he  may  make  the  service  him- 
self. Certainly  the  universal  practice  is  and  long  has 
been,  in  this  state,  for  attorneys  to  make  such  service 
without  the  intervention  of  a  third  person.  The  motion  is 
denied. 

This  case  is  identical  with  that  of  Pratsch  v.  Aberdeen 
Packing  Company,  ante,  p.  346,  except  that  the  appellant 
here  tendered  respondent  a  deed  of  the  premises,  demanded 
the  return  of  his  money,  abandoned  possession  of  his  lot, 
and  brought  his  action  to  rescind  the  contract.  Having 
failed  to  sustain  his  action,  there  is  nothing  to  be  done  in 
the  case  but  to  affirm  the  judgment  of  dismissal,  and  it  is 
so  ordered. 

Anders,  Scott  and  Hoyt,  J  J. ,  concur. 

Dunbab,  C.  J.,  concurs  in  the  result. 


[No.  1012.    Decided  December  5, 1893.] 

In  the  Matter  of  the  Petition  of  Antonio  Bojar,c/w§  a     LelJS!, 
Writ  of  Habeas  Corpus. 

CRIMINAL  LAW  — CONVICTION   OF  DEFENDANT  — DEDUCTION    FROM 
TERM  OF  SENTENCE   OF  TIME  PASSED  IN  JAIL  PENDING  APPEAL.  . 

Where  a  defendant  in  a  criminal  action  has  been  sentenced  to  the 
penitentiary,  and  has  taken  an  appeal  from  the  judgment  of  convic- 
tion, he  i9  entitled,  under  Laws  1893,  p.  133,  §  30,  to  have  deducted 
from  the  term  of  his  sentence  the  time  during  which  he  remains  in 
the  county  jail  pending  the  appeal,  although  his  appeal  may  have 
been  dismissed  for  want  of  prosecution. 

Appeal  from  Superior  Court,  King  County. 
John  F.  Miller,  Prosecuting  Attorney,  for  The  State. 
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The  opinion  of  the  court  was  delivered  by 

Scott,  J. — Antonio  Bojar  was  convicted  in  the  superior 
court  of  King  county  of  an  assault  with  a  deadly  weapon,  and 
on  July  2,  1892,  was  sentenced  to  confinement  in  the  peni- 
tentiary for  the  term  of  nine  months.  He  took  an  appeal 
therefrom  to  this  court,  which  was  dismissed  for  want  of 
prosecution.  While  said  action  was  being  prosecuted  in 
the  superior  court,  and  while  said  appeal  was  being  taken 
and  was  pending,  said  Bojar  remained  in  the  county  jail 
of  King  county,  which  period  exceeded  the  time  for  which 
he  was  sentenced  to  imprisonment  in  the  penitentiary. 
Subsequently  said  Bojar  sued  out  a  writ  of  habeas  carpus 
in  said  court  to  obtain  his  discharge,  under  §  30  of  the  act 
approved  March  8,  1893,  Laws,  p.  133,  which  provides  as 
follows: 

uAn  appeal  by  a  defendant  in. a  criminal  action  shall 
stay  the  execution  of  the  judgment  of  conviction.  In  case 
the  defendant  has  been  convicted  of  a  felony,  and  has  been 
unable  to  furnish  the  bail  bond  required  by  section  thirty- 
one  of  this  act,  pending  the  appeal,  the  time  during  which 
he  remains  in  the  jail  of  the  county  from  which  -the  appeal 
is  taken  shall  be  deducted  from  the  term  for  which  he  was 
theretofore  sentenced  to  the  penitentiary,  if  judgment 
against  him  be  affirmed. ' ' 

And  said  court  ordered  his  discharge  thereunder.  From 
this  order  the  state  appeals. 

It  is  contended  that  said  defendant  was  not  entitled  to 
the  benefit  of  this  section  upon  the  ground  that  the  dismis- 
sal for  want  of  prosecution  was  not  an  affirmance  of  the 
judgment.  This  may  be  technically  correct,  yet  the  prac- 
tical result  of  a  dismissal  is  the  same  as  a  judgment  of  af- 
firmance. It  is  contended  that,  if  a  dismissal  for  want 
of  prosecution  is  to  be  held  equivalent  to  an  affirmance  in 
this  respect,  it  will  afford  offenders  sentenced  to  short 
terms  in  the  penitentiary  an  opportunity  to  evade  the  sen- 
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tence  by  simply  taking  an  appeal,  and  delaying  its  prosecu- 
tion. There  is  some  force  in  this  contention,  but  the 
legislature  made  no  distinction  as  to  short  term  sentences, 
and  the  statute  only  applies  where  the  offender  has  re- 
mained in  the  county  jail  meanwhile.  In  case  of  an  appeal, 
and  a  failure  to  duly  prosecute  it,  the  state  can  move  to 
dismiss  for  that  reason. 

We  are  of  the  opinion  that  the  judgment  of  the  superior 
court  discharging  the  defendant  was  right,  and  it  is  af 
finned. 

Dunbar,  C.  J.,  and  Hoyt,  Anders  and  Stiles,  JJ., 
concur. 
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Pacific  Supply  Company,  Appellant,  v.   Bertha  E. 
Brand  and  Henry  D.  Brand,  Respondent*. 

appealable  order— dismissal  of  action. 

An  appeal  will  not  lie  from  a  judgment  dismissing  an  action  for 
want  of  prosecution. 

Appeal  from  Superior  Court,  Pierce  County. 

S/iank,  Murray  &  Dreshach,  for  appellant. 
Eric  K  Rosling,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Scott,  J. — The  appellant  filed  its  complaint  in  the  su- 
perior court  of  Pierce  county,  to  which  the  respondents 
interposed  a  demurrer,  which  was  sustained  by  the  court, 
and  appellant  was  granted  ten  days  to  amend.  After  the 
lapse  of  said  time,  no  further  proceedings  having  been  had, 
the  respondents  moved  said  court  for  an  order  adjudging 
appellant  to  be  in  default,  and  for  a  dismissal  of  the  action, 
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whereupon  the  court  entered  an  order  accordingly,  and 
dismissed  the  action.  This  motion  was  not  resisted,  nor 
was  any  motion  made  to  set  said  judgment  aside.  With 
the  record  in  this  condition,  appellant  took  its  appeal. 
The  respondents  moved  to  dismiss  said  appeal,  for  the 
reason  that  none  would  lie  from  the  judgment  qntered,  and 
we  are  of  the  opinion  that  this  motion  must  prevail.  Ap- 
pellant contends  that  it  did  not  desire  to  amend  the  plead- 
ing, that  the  sustaining  of  the  demurrer  and  subsequent 
dismissal  of  said  cause  was,  in  effect,  an  adjudication  of  its 
rights  upon  the  merits,  and  that  it  was  its  intention  to  ap- 
peal therefrom  to  test  the  validity  thereof  in  this  court. 
However  this  may  be,  the  status  of  the  case  here  -must 
depend  upon  the  record  as  made  in  the  lower  court,  and 
there  is  nothing  on  the  face  of  the  record  to  indicate  ap- 
pellant's contention  in  anywise,  excepting  the  bare  fact 
that  an  appeal  was  taken  as  stated.  An  appeal  will  not 
lie  direct  from  a  judgment  of  dismissal  for  want  of  prose- 
cution, and  it  must  be  dismissed. 

Dunbar,  C.  J.,  and  Hoyt,  Anders  and  Stiles,  JJ., 
concur. 


[  No.  1137.    Decided  December  5,  1893.] 


7  358  The  State  of  Washington,  on  the  relation  of  Joseph 
~7  awl  Hermer,  v.  Jesse  Arthur,  J\u1ge  of  Superior  Court  of 
f-7     -'  Spokane  County \  Washington. 

,    7    858'  MANDAMUS  — CORRECTION  OF  STATEMENT  OP  FACTS. 

/•as  us 

Under  Laws  1893.  p.  114.  §§9,  11,  where  a  statement  of  facts  on 

appeal  has  been  served  on  the  respondent  with  notice  of  settlement 
on  a  day  named,  and  the  respondent  makes  no  objection  thereto  un- 
til after  the  statement  is  settled  and  certified  by  the  judge,  man- 
damus will  not  lie  for  the  purpose  of  compelling  the  judge  to  correct 
the  statement  as  to  omitted  testimony,  and  amend  his  certificate  to 
conform  to  the  new  statement. 
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Original  Application  for  Mandamus. 

Jones,  Belt  d*  Quinn,  and  James  A.  Ilaight,  for  relator. 
Prather  &  Danson,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Dunbar,  C.  J. — This  is  a  petition  for  a  writ  of  man- 
damns.  The  petition  alleges  that  an  action  for  the  fore- 
closure of  a  mortgage,  in  which  petitioner  was  plaintiff  and 
B.  Martin  and  Mary  Martin,  his  wife,  were  defendants,  was 
tried  on  the  23d  day  of  May,  1893,  and  on  said  day  a  de- 
cree was  duly  rendered  and  signed  by  Jesse  Arthur,  judge 
of  Spokane  county  aforesaid;  that  on  the  trial  of  said  cause 
petitioner,  B.  Martin  and  wife,  and  several  other  witnesses 
on  the  part  of  both  plaintiff  and  defendants,  testified  and 
gave  evidence,  but  that  none  of  the  testimony  was  reduced 
to  writing;  that  Messrs.  Herman  &  Wilson,  attorneys,  rep- 
resented defendants  at  the  trial  of  said  cause;  that  on  the 
21st  day  of  June,  1893,  a  paper  purporting  to  be  a  copy 
of  a  statement  of  facts  in  said  action  was  served  on  Messrs. 
Jones,  Belt  &  Quinn,  attorneys  for  the  petitioner  in  said  ac- 
tion; that  on  the  22d  day  of  June,  1893.  a  paper  purport- 
ing to  be  a  statement  of  facts  in  said  cause,  and  the  original 
of  the  copy  served  on  the  petitioner's  attorneys,  was  filed 
in  said  cause,  but  that  neither  of  said  papers  was  addressed 
to  the  petitioner  or  to  his  said  attorneys,  and  neithfcr  of  said 
papers  was  signed  or  subscribed  by  either  said  B.  Martin 
or  his  wife,  or  by  his  said  attorneys,  or  by  any  attorney, 
or  by  any  person;  that  afterward,  on  the  6th  day  of  July, 
1893,  a  notice  of  appeal  in  said  action  to  the  supreme  court, 
signed  by  Messrs.  Prather  &  Danson,  as  attorneys  of  said 
B.  Martin  and  wife,  was  served  upon  petitioner's  attorneys, 
and  an  appeal  bond  was  also,  on  the  said  6th  day  of  July, 
1893,  filed  in  said  cause  by  the  said  B.  Martin  and  wife; 
that  no  notice  of  substitution  or  change  of  attorneys  in 
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said  cause  was  ever  given  or  served;  that  petitioner,  believ- 
ing that  no  statement  of  facts  had  been  served  or  filed  in 
said  cause,  and  that  said  attorneys,  Prather  &  Danson,  had 
no  right  or  authority  to  represent  said  B.  Martin  and  wife 
in  said  cause  without  notice  of  substitution  as  required  by 
law,  did  not  file  any  objections  to  said  purported  statement 
of  facts,  and  the  said  Jesse  Arthur,  judge  aforesaid,  deeming 
that  said  statement  of  facts  was  agreed  to,  without  any  ex- 
amination of  said  alleged  statement  of  facts,  did,  on  the  27th 
day  of  September,  1893,  sign  a  certificate  to  said  alleged 
statement  of  facts  as  follows: 

"I,  Jesse  Arthur,  the  judge  of  said  court  before  whom 
said  cause  was  tried,  do  hereby  certify  that  the  matters  and 
things  embodied  in  the  foregoing  statement  of  facts  are 
matters  and  things  occurring  in  the  cause,  and  that  the  same 
are  hereby  made  a  part  of  the  record  therein;  and  that 
said  statement  contains  all  the  material  facts,  matters  and 
proceedings  heretofore  occurring  in  the  cause  and  not  al- 
ready a  part  of  the  record  therein." 

That  the  said  paper,  purporting  to  be  a  statement  of 
facts,  purported  to  contain  all  the  testimony  of  the  wit- 
nesses given  upon  the  trial  of  said  cause;  but  petitioner 
alleges  that  a  large  part  of  the  material  testimony  given 
by  said  witnesses  on  said  trial  was  left  out  of  said  alleged 
statement  of  facts,  and  that  only  that  part  of  the  testimony 
of  said  witnesses  as  was  favorable  to  said  B.  Martin  and 
wife  was  set  out  in  said  statement,  and  that  a  large  part  of 
the  testimony  which  was  favorable  to  petitioner,  and  tended 
to  prove  the  allegations  of  his  complaint,  was  left  out  of  said 
alleged  statement,  and  that  said  alleged  statement  did  not 
and  does  not  contain  all  of  the  material  facts  and  proceed- 
ings occurring  in  said  cause.  That  afterwards,  in  the 
month  of  October,  1893,  petitioner  duly  applied  to  th£ 
said  Jesse  Arthur,  judge  as  aforesaid,  to  correct  his  certifi- 
cate to  said  statement  of  facts  according  to  the  facts,  and 
to  state  and  certify  in  his  amended  certificate  that  none  of 
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the  testimony  of  the  witnesses  on  the  trial  of  said  cause 
was  reduced  to  writing,  and  that  it  was  impossible  for  the 
said  judge  to  certify  that  the  testimony  of  the  witnesses,  as 
set  forth  in  said  statement,  is  correctly  embodied  therein, 
and  that  said  statement  of  facts  does  not  contain  all  the 
material  testimony  of  the  witnesses  on  said  trial;  which 
application,  on  due  hearing,  was  denied.  That  the  said 
Jesse  Arthur,  judge  as  aforesaid,  stated,  at  the  time  he 
overruled  said  application,  that  none  of  the  testimony  of 
the  witnesses  testifying  had  been  reduced  to  writing,  and 
that  it  was  impossible  for  hi  to  to  say  that  the  testimony  of 
the  witnesses,  as  set  forth  in  said  statement  of  facts,  was 
correctly  given  therein,  or  that  said  statement  of  facts 
contains  all  the  material  facts  or  testimony  of  the  witnesses 
who  testified  upon  the  trial  of  said  cause,  and  that  he,  the 
said  judge,  signed  said  certificate  without  an  examination 
of  said  statement  of  facts,  and  because  the  petitioner  had 
failed  to  file  or  make  any  objections  to  said  statement  as 
filed;  that  he,  the  said  judge,  would  deny  the  application 
to  correct  said  certificate  for  the  reason  thaf  he  doubted 
his  power  or  right  to  make  such  correction.  And  petitioner 
prays  for  a  mandate  of  this  court  commanding  and  direct- 
ing the  said  Jesse  Arthur  to  correct  his  certificate  to  the 
said  statement  of  facts  according  to  the  facts  herein  alleged 
by  the  petitioner. 

In  order  to  expedite  a  discussion  of  this  case  the  judge 
answered  admitting  the  substantial  truthfulness  of  the 
matters  and  things  set  up  in  the  petition,  stating  affirma- 
tively that,  even  if  he  had  made  an  examination  of  said 
statement  and  read  the  same,  he  would  have  been  unable 
to  certify  that  it  contains  all  the  material  facts  testified  to 
on  the  trial  of  said  cause,  as  the  said  testimony  was  not 
reduced  to  writing  at  the  time  of  said  trial,  and  he  did  not 
remember,  at  the  time  he  made  said  certificate,  all  the 
evidence  or  all  the  facts  brought  out  in  the  trial  of  said 
case. 
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A  reference  to  the  statute  providing  for  the  settlement  of  a 
statement  of  facts  is  necessary  to  the  determination  of  this 
question,  as  a  statement  of  facts  can  only  be  settled  in  the 
manner  prescribed  by  the  statute,  and  a  judge  can  only  cer- 
tify a  statement  in  accordance  with  the  direction  of  the  stat- 
ute. Sec.  9  of  chap.  60,  Laws  1893,  p.  114,  which  is  an  act 
providing  for  and  regulating  the  taking  of  exceptions  and 
settling  and  certifying  bills  of  exceptions  and  statements 
of  facts,  and  providing  the  manner  of  preparing  a  state- 
ment  and  the  notice  required,  provides  as  follows:  "If  no 
amendment  shall  be  served  within  the  time  aforesaid,  the 
proposed  bill  or  statement  shall  be  deemed  agreed  to  and 
shall  be  certified,"  etc. 

It  seems  to  me  that  there  can  be  but  one  construction 
given  to  this  statute;  that  the  intention  of  the  legislature 
is  plainly  deduced  from  the  language  employed,  viz.,  that 
a  time  and  place  have  been  denominated  for  amendments 
to  be  presented  by  respondent  to  the  statement  of  facts 
(a  copy  of  which  has  been  served  upon  him),  if  he  desires 
to  make  any' amendments;  and  if  he  does  not  appear  at 
such  time  and  place  and  offer  any  objections  or  amend- 
ments, the  judge  must  conclude  that  he  accepts  the  state- 
ment filed  as  the  proper  statement,  and  that  no  amendments 
are  desired;  for  the  law  says  plainly  that,  under  such  cir- 
cumstances, fc  4  the  proposed  bill  or  statement  shall  be  deemed 
agreed  to,  and  shall  be  certified  by  the  judge;''  and  under 
such  circumstances,  in  my  opinion,  the  judge  has  no  other 
duty  to  perform;  no  duty  of  investigation  is  imposed  upon 
him  excepting  where  amendments  are  offered,  and  there  is 
a  contest  instituted  thereby.  If  respondents  were  allowed 
to  disregard  the  time  which  is  prescribed  under  the  law 
for  filing  objections  to  the  statement  or  amendments 
thereto,  then  all  the  provisions  of  the  law  as  to  time  are 
utterly  without  force  or  meaning.  The  idea  that  the  judge 
is  only  to  enter  into  an  investigation  when  the  statement 
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is  questioned  by  the  respondent  is  borne  out  by  the  pro- 
visions of  §  11  (Laws  1893,  p.  115),  which  provides: 

" The  judge  shall  certify  that  the  matters  and  proceed- 
ings embodied  in  the  bill  or  statement,  as  the  case  may  be, 
are  matters  and  proceedings  occurring  in  the  cause,  and 
that  the  same  are  thereby  made  a  part  of  the  record  therein; 
and,  when  such  is  the  fact,  he  shall  further  certify  that  the 
same  contains  all  the  material  facts,  matters  and  proceed- 
ings heretofore  occurring  in  the  cause  and  not  already  a 
part  of  the  record  therein,  or  (as  the  case  may  be)  such 
thereof  as  the  parties  have  agreed  to  be  all  that  are  ma- 
terial therein." 

Under  the  provisions  of  this  section,  if  the  parties  agree 
that  the  statement  contains  the  material  facts  the  judge 
shall  so  certify.  This  provision,  taken  in  connection  with 
the  provision  in  §  9,  that  where  there  is  no  amendment  the 
proposed  statement  shall  be  deemed  agreed  to,  leaves  very 
little  to  be  said  so  far  as  the  intention  of  the  lawmakers  is 
concerned.  In  this  case  there  was,  under  the  law,  an 
agreement  that  the  statement  certified  contained  all  the 
material  facts,  and  the  parties  are  bound  by  it.  While  the 
statute  provides  that  the  judge  may  correct  or  supplement 
his  certificates  according  to  the  facts  at  any  time  before  an 
appeal  is  heard;  and  that  he  may  be  compelled  to  do  so  by 
mandate  of  this  court,  he  can  only  correct  it  in  accordance 
with  the  facts  as  shown  by  the  statement  at  the  time  of 
the  settlement;  but  he  certainly  is  not  given  authority  to 
correct  the  statement  and  then  make  his  certificate  conform 
to  the  facts  of  the  new  statement,  for  this  would  be  vir- 
tually a  new  settlement  of  the  statement  of  facts,  which,  as 
we  have  said  above,  would  destroy  the  force  of  the  law 
prescribing  the  time;  and  the  questions  which  ought  to 
have  been  settled  within  ten  days  after  the  filing  of  the 
statement  would  remain  unsettled  up  to  the  time  of  the 
hearing  of  the  appeal,  and  no  intelligent  preparation  for 
the  hearing  of  a  case  in  this  court  could  be  made. 
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It  is  objected  that  this  construction  of  the  statute  would 
place  the  settlement  of  a  statement  of  facts  in  the  hands  of 
the  litigants,  or  their  attorneys,  and  that  the  effect  might  be 
to  make  this  court  a  court  of  original  jurisdiction.  A  glance 
at  §12  of  the  same  act  (Laws  1893,  p.  116),  leaves  no 
doubt  of  the  legislative  intention  to  confer  this  power  of 
settlement  on  the  parties,  for  it  specially  provides  that  in 
case  of  the  death  of  a  judge  the  statement  may  be  settled 
by  stipulation  of  the  parties  with  the  same  effect  as  if  duly 
settled  and  certified  by  such  judge  while  still  in  office;  so 
that  the  only  question  remaining  in  my  mind  is  the  ques- 
tion of  the  constitutionality  of  the  act,  and  I  hardly  think 
that  the  remote  possibility  of  attorneys  entering  into  a  col- 
lusion, in  violation  of  their  oaths  as  officers  of  the  court, 
to  impose  a  false  record  upon  this  court  is  a  sufficient  con- 
sideration to  warrant  this  court  in  holding  the  legislative 
act  unconstitutional.  If  such  a  case  should  arise,  and  was 
brought  to  the  attention  of  the  court,  I  have  no  doubt  of 
the  power  of  the  court  to  relieve  itself  of  the  attempted 
imposition. 

The  question  of  notice  presentid  at  considerable  length 
in  the  petition,  it  seems  to  me,  cannot  be  considered  here. 
If  legal  notice  was  not  given  to  the  respondent,  his  remedy 
is  to  strike  the  statement  of  facts,  but  he  cannot  rely  on 
his  want  of  notice  until  after  the  time  for  amendment  has 
expired,  and  then  abandon  his  position,  and  seek  to  sub- 
stitute another  statement,  or  another  certificate,  which 
would  destroy  the  force  and  effect  of  the  statement  settled, 
and  which  could  not  be  brought  here  with  a  certificate  of 
any  other  character. 

The  writ  should  not  issue. 

Scott  and  Anders,  JJ. ,  concur. 

Stiles,  J.  (concurring}. — I  concur  in  the  foregoing,  and 
in  addition  would  say,  that  I  desire  it  to  appear  distinctly, 
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as  my  view  of  the  matter,  that  it  is  entirely  within  the 
authority  of  the  trial  judge  to  correct  his  certificate  at  any 
time  so  as  to  make  it  conform  to  the  truth;  that  is,  if 
having  certified  that  the  statement  contains  all  the  material 
facts,  when  in  fact  it  contains  only  a  part  of  them,  he  can- 
not be  estopped  to  make  the  correction.  This  seems  to  be 
the  point  about  which  the  judge  in  this  instance  was  most 
in  doubt. 

Hoyt,  J.  —  I  concur  in  what  is  said  by  Judge  Stiles  as 
to  the  right  of  the  court  to  correct  its  certificate,  and  think 
the  writ  should  issue  requiring  him  so  to  do. 


[No.  970.    Decided  December  9,  1893.] 

Ajnna  DeCorvet  and  Carl  Rosin,  Appellants,  v.  Patrick    f  J  *$ 
Dolan  and  Mary  J.  Dolan,  Respondents. 

SUMMONS— SERVICE   BY    PUBLICATION  —  SUFFICIENCY    OF    AFFIDA- 
VIT—  STATEMENT  OF  NATURE  OF  ACTION. 

Under  §65,  Laws  1877,  p.  15,  an  affidavit  stating  that  the  defend- 
ant resides  out  of  the  territory  is  sufficient  to  authorize  service  by 
publication.    (Stiles.  J.,  dissents.) 

The  cause  and  general  nature  of  a  foreclosure  proceeding  is 
sufficiently  stated  in  a  summons  by  publication  when  it  specifies 
with  particularity  the  note  upon  which  the  action  .is  brought,  and 
defendants  are  informed  that  the  action  is  brought  to  foreclose  a 
mortgage  given  to  secure  its  payment. 

Appeal  from  Superior  Court,  Thurston  County. 

John  C.  Kleier,  for  appellants. 

Ilobart  G.  Hagin,  and  O.  V.  Linn,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Scott,  J. — This  action  was  brought  by  appellants  to 
quiet  title  to  certain  lands  situated  in  Thurston  county. 
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Respondents'  title  rests  upon  a  sale  under  a  decree  fore- 
closing a  mortgage  on  said  lands,  in  which  action  one 
George  Cook  was  plaintiff  and  Carl  Rosin  and  Anna  Rosin 
were  defendants.  Respondents'  title  depends  upon  the 
validity  of  said  foreclosure  proceedings,  which  are  attacked 
upon  two  grounds.  The  first  point  relates  to  the  service 
of  process,  which  was  by  publication.  It  is  claimed  that 
the  affidavit  upon  which  the  same  is  based,  under  §  65. 
Laws  1877,  p.  15,  is  defective  and  insufficient  to  authorize 
a  service  of  summons  by  publication.  It  is  further  con- 
tended that  the  summons  was  defective  and  insufficient  to 
confer  jurisdiction  upon  the  court,  in  that  it  did  not  suffi- 
ciently state  the  cause  and  general  nature  of  the  action,  as 
required  by  §  61,  p.  13,  of  the  act  aforesaid.  Sec.  65  pro- 
vides as  follows: 

44  If  at  the  time  the  complaint  is  filed,  or  any  time  after- 
ward, the  plaintiff  or  intervenor,  or  an  attorney  in  the  ac- 
tion for  the  plaintiff  or  intervenor,  file  in  the  action  his 
affidavit  stating  that  the  person  on  whom  service  is  to  be 
made  resides  out  of  the  territory,  or  has  departed  from  the 
territory,  or  cannot  after  due  diligence  be  found  within  the 
territory,  or  conceals  himself  to  avoid  the  service  of  sum- 
mons, or  the  defendant  or  the  party  to  be  served  is  a  foreign 
corporation,  or  the  cause  of  action  against  such  corporation 
arose  within  the  territory,  service  may  be  made  by  the 
publication  of  the  summons.' ' 

And  §  61  provides  that,  if  service  is  to  be  made  by  pub- 
lication, the  summons  shall  contain,  in  addition  to  the  other 
requirements  of  said  section,  the  cause  and  general  nature 
of  the  action. 

The  affidavit  upon  which  the  service  by  publication  is 
based  (omitting  the  formal  parts)  is  as  follows: 

kt  George  Cook,  being  duly  sworn,  says,  that  he  is  the 
plaintiff  in  the  above  described  action;  that  the  defendants 
reside  out  of  this  territory;  he  therefore  asks  that  sum- 
mons be  served  on  the  defendants  by  publication. ' ' 

It  is  contended  that  this  affidavit  is  insufficient,  in  that  it 
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states  a  mere  conclusion  of  law;  and  further,  that  it  should 
show  that  the  defendants  could  not  after  due  diligence  be 
found  within  the  territory.  A  number  of  cases  have  been 
cited  from  different  states  relating  to  the  construction  of 
somewhat  similar  sections,  but  none  that  are  directly  in 
point.  A  statement  in  the  identical  language  of  the  stat- 
ute is  sometimes  insufficient.  This  is  especially  the  case 
where  the  ground  alleged  is  inability  to  find  the  defendants 
after  due  diligence,  and  it  is  upon  this  ground  that  many 
of  the  cases  cited  are  based.  But  the  statement  that  the 
defendants  reside  out  of  the  territory  is  the  statement  of  a 
fact,  and  is  all  that  need  be  said  upon  the  subject.  The 
sfatute  does  not  make  it  necessary  to  show  where  the  de- 
fendants resided;  this  is  immaterial,  so  that  they  were  non- 
residents. 

Appellants  contend  that  the  different  grounds  set  forth 
in  the  statute  should  be  read  in  the  conjunctive,  and  that 
the  affidavit  to  authorize  a  service  by  publication  should 
cover  all  of  said  grounds,  but  we  do  not  think  this  conten- 
tion can  be  sustained.  The  very  language  of  the  statute 
itself  refutes  it,  for  there  could  not  well  be  a  case  where 
all  of  said  grounds  would  exist,  nor  would  there  be  any 
reason  for  requiring  such  a  showing.  There  is  force  in 
appellants'  contention  that  there  should  have  been  a  showing 
that  the  defendants  not  only  resided  out  of  the  territory,  but 
were  without  the  territory  at  said  time,  and  consequently 
could  not  be  served  personally,  but  the  force  of  this  conten- 
tion is  directed  against  the  policy  of  such  a  statute  rather  than 
to  its  construction.  The  statute  clearly  makes  the  fact  that 
the  defendant  resides  out  of  the  territory  ground  for  obtain- 
ing service  by  publication,  and  upon  an  affidavit  made  to 
that  effect  the  summons  is  issued  by  the  clerk  as  a  matter  of 
course,  it  not  being  necessary  to  obtain  any  order  from  the 
court  or  judge  for  that  purpose,  as  is  the  case  in  most  of 
the   states  before   service   by   publication  is  authorized. 
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Statutes  authorizing  service  upon  non-residents  by  publica- 
tion are  constitutional,  and  the  jurisdiction  is  dependent 
upon  a  compliance  with  the  statute  providing  for  the  pub- 
lication. Brown  on  Jurisdiction,  §51.  We  are  of  the 
opinion  that,  in  this  instance,  the  affidavit  was  sufficient  to 
warrant  the  service  had. 

As  to  the  other  point,  the  cause  and  general  nature  of 
the  action  is  stated  in  said  summons  as  follows: 

"The  said  action  is  brought  to  recover  from  you  the 
sum  of  three  hundred  thirty-five  and  Tyff  dollars,  with  in- 
terest thereon  at  the  rate  of  one  and  one-fourth  per  cent, 
per  month  from  the  10th  day  of  June,  a.  d.  1881,  which 
sum  is  said  to  be  due  plaintiff  upon  a  certain  promissory 
note  given  by  you  to  plaintiff,  and  dated  November  2, 
1878.  Also  to  foreclose  a  certain  mortgage  given  to  se- 
cure the  payment  of  said  note,  together  with  the  recovery 
of  ten  per  cent,  upon  the  amount  found  due  the  plaintiff 
as  counsel  fees  and  costs  of  suit,  and  you  are  hereby  noti- 
fied that,  if  you  fail  to  appear  and  answer  said  complaint  as 
above  required,  the  plaintiff  will  take  judgment  as  therein 
demanded.' ' 

And  we  think,  under  the  weight  of  authorities,  this  was 
a  sufficient  compliance  with  the  provision.  The  note  upon 
which  the  action  is  brought  is  specified  with  particularity, 
and  defendants  are  informed  that  the  action  is  brought  to 
foreclose  a  mortgage  given  to  secure  the  payment  of  it, 
and  this  informs  the  defendants  of  the  cause  and  general 
nature  of  the  action.  It  is  not  necessary  that  the  cause  of 
action  should  be  set  forth  in  a  summons  with  the  same  par- 
ticularity as  is  required  in  a  complaint.  The  information 
is  only  required  to  be  general,  and  particular  information 
is  furnished  by  the  complaint.    Beivick  v.  Muir,  83  Cal. 

369  (23  Pac.  Rep.  389);  Ilinzle  v.  Kempner,  82  Tex.  617 
(18  S.  W.  Rep.  659). 

Judgment  affirmed. 

Dunbar,  C.  J.,  and  Hoyt,  J.,  concur. 

Anders,  J.,  dissents. 
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Stiles,  J.  [dissenting). — I  do  not  think  that  it  was 
within  the  power  of  the  territorial  legislature  to  enact  the 
bald  rule  which  the  court  in  this  case  has  enforced.  A 
resident  of  the  territory  under  the  act  of  1877  was  entitled 
to  personal  service  of  summons  issued  in  a  case  brought 
against  him,  or,  at  least,  to  have  the  summons  left  with 
some  suitable  person  at  his  dwelling  house  or  usual  place 
of  abode;  and  a  non-resident  was  entitled  to  precisely  the 
same  treatment,  if  he  could  be  found  within  the  limits  of 
the  jurisdiction  of  the  court. 

It  is  inseparable  from  any  showing  of  non-residence  by 
which  a  plaintiff  seeks  to  entitle  himself  to  a  service  by 
publication,  that  it  be  made  to  appear  that,  although  the 
defendant  is  a  non-resident,  he  cannot  at  the  time  of  the 
proposed  service  be  served  personally.  The  mere  fact  that 
§  65  provided  for  an  affidavit  "stating"  that  the  defendant 
was  a  non-resident,  in  my  judgment  means  no  more  than  if 
it  had  used  the  word  "showing."  It  has  been  universally 
held  that  the  mere  allegation  in  an  affidavit  of  this  kind 
stating  non-residence,  or  absence,  or  inability  to  make  ser- 
vice, is  a  conclusion  of  law  which  is  insufficient  to  base  a 
substituted  service  upon.  Bicketson  v.  Richardson,  26  Cal. 
149;  Forbes  v.  Hyde,  31  Cal.  342;  Yolo  County  v.  Knight, 
70  Cal.  431  (11  Pac.  Rep.  662);  Braly  v.  Seaman,  30  Cal. 
611;  Thompson  v.  Shiawassee  Circuit  Judge,  54  Mich.  236 
(19  N.  W.  Rep.  967);  Harrington  v.  Loomis,  10  Minn. 
366;  Beach  v.  Beach,  6  Dak.  371  (43  N.  W.  701);  Carle- 
ton  v.  Carleton,  85  N.  Y.  313;  Kennedy  v.  J\T.  Y  Life  Ins. 
&  Trust  Co.,  32  Hun,  35;  McDonald  v.  Cooper,  32  Fed. 
Rep.  748;  Alderson  v.  Marshall,  7  Mont.  288  (16  Pac. 
Rep.  576);  Neff  v.  Pennoyer,  3  Sawy.  274;  Palmer  v.  Mc- 
Master,  33  Pac.  Rep.  132;  McCracken  v.  Flanagan,  127 
N.  Y.  493  (28  N.  E.  Rep.  385). 

A  non-resident,  within  the  terms  of  this  statute  as  inter- 

524—7  WASH. 
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preted,  might  be  one  whose  actual  domicile  was  in  the  ter- 
ritory, at  a  place  well  known  to  the  plaintiff,  and  who,  if 
he  had  merely  declared  the  intention  of  giving  up  his  for- 
eign residence,  would  be  entitled  to  personal  service. 


[  No.  KJ7.    Decided  December  13, 1803.] 

James  M.  Dougan,  Respondent,  v.  T.  O.  Abbott  and 
Frances  C.  Abbott,  Appellants. 

APPEAL  —  WEIGHT  OF  TESTIMONY. 

The  judgment  of  the  superior  court  will  not  be  disturbed  upon 
a  mere  preponderance  of  the  testimony. 

Appeal  from  Superior  Court,  Pierce  County. 

Stevens,  Seymour  cfe  Sharpstein,  for  appellants. 
Tmon  <&  Dillon,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Scott,  J. — This  action  was  brought  by  respondent  to 
recover  judgment  on  two  promissory  notes,  and  to  subject 
certain  stock  pledged  as  collateral,  to  the  payment  of  the 
judgment.  Appellants  admitted  execution  and  delivery  of 
the  notes,  and  pledging  the  stock  to  secure  their  payment 
but  set  up  by  way  of  new  matter  an  agreement  whereby 
they  were  to  procure  the  conveyance  of  certain  real  estate 
to  respondent,  upon  the  execution  of  which  conveyance  re- 
spondent was  to  surrender  the  notes  and  collateral.  The 
cause  was  tried  by  the  court,  and  judgment  was  rendered 
in  favor  of  respondent. 

The  only  question  which  arises  upon  the  appeal  is  one  of 
fact.     There  is  a  direct  conflict  between  appellant  T.  0. 
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Abbott  and  respondent  in  their  testimony,  as  to  whether 
such  agreement  was  made.  The  testimony  of  said  Abbott 
is  to  the  effect  that  the  respondent  and  himself  had  been 
discussing  the  question  of  the  payment  of  the  notes,  and 
that  respondent  broached  the  proposition  of  taking  lots 
owned  by  appellants  in  satisfaction  thereof.  That  the  lots 
referred  to  by  respondent  were  lots  1,  2,  3,  4  and  5,  in 
block  35,  in  what  is  known  as  Monticello  Park;  that  he, 
Abbott,  stated  that  those  lots  were  incumbered  by  a  mort- 
gage, but  that  he  could  procure  five  other  lots  immediately 
adjoining  which  were  then  owned  by  one  Clement,  and  in- 
asmuch as  said  lots  did  not,  at  the  price  agreed  upon,  quite 
cover  the  amount  due  on  the  notes,  he  agreed  to  deed  a  lot 
in  another  addition  (Bay  View)  to  make  up  for  the  defici- 
ency, to  all  of  which  he  claims  the  respondent  assented; 
and  that  appellants  then  obtained  a  deed  from  Clement,  and 
tendered  it,  and  one  of  the  lots  in  Bay  View,  to  respondent, 
who  refused  to  accept  the  same,  asserting  that  he  had  not 
agreed  to  take  them;  that  the  only  lots  he  ever  talked 
about  taking  were  lots  1,  2,  3,  4  and  5  aforesaid,  and  that 
he  did  not  agree  to  take  these  lots  even  until  after  he  had 
fiad  an  opportunity  of  seeing  them;  that  having  seen  them 
they  were  not  where  appellants  had  represented  them  to 
be,  and  for  that  reason  he  refused  to  make  the  agreement. 

It  is  contended  that  the  court  should  have  found  for 
appellants,  because  the  testimony  of  said  Abbott  was  sup- 
ported by  that  of  another  witness,  and  because  of  the  fact 
that  appellants  undertook  to  carry  out  said  alleged  agree- 
ment, which  they  would  not  have  done  unless  the  agreement 
was  actually  made. 

The  testimony  of  the  other  witness  referred  to  was  not  very 
material,  and  we  do  not  deem  it  important  to  give  more 
than  a  brief  synopsis  of  the  evidence  introduced.  The 
appellants  no  doubt  believed  that  the  agreement  set  up  had 
been  entered  into,  but  the  testimony  of  the  respondent  was 
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to  the  effect  that  while  some  such  transaction  had  been 
contemplated  and  talked  of,  it  had  never  been  agreed  upon. 
Regardless  of  how  we  might  have  found,  had  it  been  our 
duty  to  pass  upon  the  testimony  in  the  first  instance,  ap- 
pellants1 showing  is  not  of  that  strength  which  we  feel 
would  warrant  us  in  overturning  the  finding  of  the  court 
below,  and,  consequently,  the  judgment  is  affirmed. 

Hoyt,  Anders  and  Stiles,  JJ.,  concur. 

Dunbar,  C.  J. ,  not  sitting. 


[No.  1018.    Decided  December  13,  1893.] 

William  P.  Harper,  Respondent,  v.  Joseph  F.  Sinclair, 

Appellant. 

PRINCIPAL    AND    AGENT  — UNDISCLOSED    PRINCIPAL  —  EVIDENCE  — 

NON-SUIT. 

Where  it  is  sought  to  charge  defendant  as  an  undisclosed  prin- 
cipal with  liability  for  the  purchase  of  certain  mill  machinery 
bought  by  one  in  possession  of  mill  property  under  a  lease  from 
the  defendant,  plaintiff  should  be  non-suited,  when  there  is  no 
evidence  showing  that  the  mill  was  operated  by  defendant,  or  by 
the  lessee  as  his  agent,  and  the  only  evidence  tending  to  show  a 
promise  to  pay  for  the*  machinery  was  that  "  when  they  should  get 
rid  of  Hight  (the  lessee),  and  get  straightened  out,  they  would  pay 
all  the  bills,  and  that  they  should  not  want  the  mill  incumbered  by 
them." 

Appeal  from  Superior  Court,  King  County. 

Turner  c&  McCutcheon,  for  appellant. 
C  E.  Bowman,  and  Stratton,  Lewis  cfe  Gilman,  for  re- 
spondent. 

The  opinion  of  the  court' was  delivered  by 

Scott,  J. — This  action  was  brought  by  respondent  to 
recover  the  purchase  price  of  certain  mill  machinery.     The 
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appellant  obtained  possession  of  a  sawmill,  logging  boom, 
etc.,  formerly  belonging  to  the  Salmon  Bay  Lumber  Com- 
pany, by  redeeming  the  same  from  a  judicial  sale,  and  on 
the  13th  of  April,  1892,  he  leased  the  same  to  one  Hight, 
at  the  stated  annual  rent  of  $2, 000,  by  virtue  whereof  Hight 
was  to  take  good  care  of  the  property,  and  was  not  to  suffer 
the  same  to  be  attached  or  levied  on  to  satisfy  any  judg- 
ment which  might  be  recovered  against  him  by  any  person 
other  than  the  lessor,  his  heirs  or  assigns.  A  further  agree- 
ment was  entered  into  between  said  parties  upon  said  day, 
wherein  it  was  stated  that  appellant  had  obtained  said  prop- 
erty by  virtue  of  such  redemption  at  a  cost  to  him  of  $2, 500, 
and  had  expended  about  $500  additional  thereon,  and  recited 
the  fact  that  he  had  that  day  leased  said  property  to  said 
Hight  for  a  term  of  one  year,  at  a  yearly  rental  of  $2,000. 
And  further,  that  it  was  understood  that  said  Hight  had 
contributed  nothing  to  said  redemption,  but  that  he  had  be- 
come personally  indebted  for  some  part  of  the  expenses 
incurred  in  the  erection  of  a  dry  house,  and  that  said 
redemption  was  made  and  said  dry  house  erected  under  an 
agreement  between  said  parties  that  in  the  event  Sinclair 
should  become  the  owner  thereof  (in  case  the  property 
should  not  be  redeemed  from  him )  he  would  sell  and  con- 
vey an  undivided  one-half  of  said  property  to  Hight  upon 
payment  to  him  by  Hight  of  one-half  of  all  expenditures 
made  or  to  be  made  by  him  to  acquire  title  thereto,  with 
interest  thereon  at  ten  per  cent.,  and  that  the  amount  of 
rent  stipulated  in  said  lease  was  not  $2, 000  per  annum,  but 
was  $1, 000  per  annum,  and  that  all  payments  made  by  Hight 
on  account  of  rent,  in  excess  of  the  sum  of  one  thousand 
dollars,  should  be  received  by  Sinclair  as  Hight' s  contribu- 
tion towards  the  payment  of  the  sums  advanced,  or  which 
might  be  advanced,  by  Sinclair  in  and  about  the  acquisition 
of  the  title  to  said  property,  and  that  Hight  should  become 
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entitled  to  a  conveyance  as  above  specified  when  he  should 
have  fully  paid  his  one-half  of  all  such  sums  so  advanced 
and  paid,  or  to  be  advanced  and  paid,  by  Sinclair. 

After  the  execution  of  these  agreements  Hight  took  pos- 
session of  the  property  and  conducted  a  milling  business. 
The  merchandise  aforesaid  was  sold  and  delivered  by  Robert 
G.  Westerman  and  Westerman  &  Yeaton  and  J.  Hutton 
&  Son  to  said  Hight.  It  was  not  known  then  by  any  of 
these  parties  that  appellant  was  the  owner  of  the  property, 
or  had  any  interest  therein,  and  it  appears  that  the  goods 
were  sold  by  them  to  Hight  individually,  and  they  subse- 
quently assigned  their  claims  to  the  respondent,  who  had 
previously  held  them  for  collection,  and  who,  upon  learn- 
ing of  Sinclair' 8  connection  with  the  property,  sought  to 
charge  him  as  an  undisclosed  principal,  claiming  that  Hight 
had  made  said  purchases  as  his  agent.  A  jury  trial  was 
had,  and  verdict  and  judgment  rendered  in  favor  of  the 
plaintiff,  whereupon  defendant  appealed. 

A  number  of  points  are  raised,  only  one  of  which  it  will 
be  necessary  to  notice.  At  the  conclusion  of  the  plaintiff's 
case  the  defendant  moved  for  a  non-suit  on  the  ground  that 
the  evidence  was  insufficient  to  support  a  recovery,  which 
motion  was  denied.  After  an  examination  of  the  evidence, 
we  are  of  the  opinion  that  the  motion  should  have  been 
granted.  There  is  nothing  to  show  that  appellant  was  in 
anywise  interested  in  the  management  of  the  mill  or  in 
the  milling  business  which  Hight  was  conducting  while  in 
possession  under  the  lease.  The  parties  selling  the  mer- 
chandise aforesaid  had  sought  to  charge  the  property  with 
liens  therefor,  which  liens  showed  that  the  sales  had  been 
made  to  Hight.  It  is  contended  that  appellant  subse- 
quently assumed  the  liability  for  Hight's  indebtedness  and 
agreed  to  pay  the  claims  in  question,  but  the  evidence  fails 
to  support  this  contention.     This  claim  is  based  upon  cer- 
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tain  conversations  had  with  appellant  wherein  he  was  re- 
quested to  pay  the  bills.  In  none'  of  these  did  he  admit 
an  individual  liability,  although  it  appears  that  he  said 
upon  a  number  of  occasions  that  the  bills  would  be  paid. 
The  plaintiff  testified  that  Sinclair  told  him  that  "when 
they  should  get  rid  of  Hight,  and  get  straightened  out, 
that  they  would  pay  all  the  bills,  and  that  they  should  not 
want  the  mill  encumbered  by  them,  and  did  not  want  me 
to  be  dunning  them  for  them."  There  is  no  testimony  in 
the  record  stronger  than  this  upon  which  the  contention 
aforesaid  could  be  based.  It  appears  that  the  machinery 
which  was  purchased  was  necessary  for  the  operation  of 
the  mill,  but  this  of  itself  would  not  tend  to  establish  any 
liability  as  against  Sinclair.  It  is  not  claimed  that  this 
so-called  promise  of  appellant  was  made  upon  any  consid- 
eration so  as  to  be  binding  of  itself,  but  it  is  claimed  that 
it  is  evidence  of  an  original  liability,  and  under  some  cir- 
cumstances, or  if  unexplained,  a  promise  to  pay  might  be 
evidence  of  a  previous  or  existing  liability,  but  under  the 
uncontradicted  evidence  introduced  previous  to  the  making 
of  the  motion  for  a  non-suit,  it  appears  that  Sinclair  with 
others  had  contemplated  making  some  sort  of  an  agreement 
with  Hight  whereby  they  would  take  certain  property  of 
him,  and  Hight  claimed  that  a  part  of  the  consideration 
therefor  was  that  they  were  to  protect  him  against  these 
claims,  not  that  they  agreed  to  pay  them.  In  fact  he  says 
that  Sinclair  expressly  refused  to  become  liable  for  them 
so  the  creditors  could  enforce  payment  against  him,  but 
told  him  that  they  would  buy  them  in,  claiming  that  Hight 
had  been  charged  too  much  for  such  machinery  and  that 
the  claims  could  be  bought  at  greatly  reduced  prices. 

It  also  appears  from  the  plaintiff's  testimony  that  Sin- 
clair denied  being  liable  on  said  claims  in  any  way,  and 
that  he  expressly  refused  to  O.  K.  the  bills,  or  to  enter 
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into  any  agreement  in  writing  to  pay  the  same,  although 
the  plaintiff  contends  that  Sinclair  in  fact  orally  admitted 
his  liability  therefor,  and  agreed  to  pay  the  same,  but  in 
stating  what  was  said  he  related  what  is  above  set  forth. 
In  this  it  will  be  noticed  that  appellant  did  not  make  any 
individual  promise  to  pay,  but  simply  said  that  when  they 
got  rid  of  Hight,  and  got  matters  straightened  up,  they 
would  pay  all  the  bills.  And  in  the  light  of  what  was 
subsequently  shown  as  to  how  this  statement  came  to  be 
made  it  amounted  to  nothing  more  than  a  mere  scintilla 
of  evidence  of  an  original  or  existing  liability,  and  one 
which  would  be  insufficient  to  support  a  verdict.  It  ap- 
peared that  appellant  had  said  to  Hight  that  if  he  was  un- 
able to  purchase  the  necessary  machinery  he  might  help 
him  to  procure  the  same  by  endorsing  or  otherwise,  but 
there  is  an  entire  absence  of  testimony  in  the  record  to  show 
any  liability  of  appellant  upon  the  claims  in  question,  and 
for  that  reason  the  motion  for  a  non-suit  should  have  been 
granted. 

Reversed,  and  remanded  with  direction  to  enter  judg- 
ment of  non-suit. 

Hoyt,  Anders  and  Stiles,  JJ. ,  concur. 

Dunbar,  C.  J.,  dissents. 
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[No.  1070.    Decided  December  IS,  1898.] 

Emma  V.  Ackerson  et  al.,  Appellants,  v.  George  F.  Or- 
chard and  Sarah  M.  Orchard,  Respondents. 

ADMINISTRATOR'S  8ALE  OP  REAL   ESTATE  — IRREGULARITIES  — 
VALIDATION. 

The  failure  of  an  administrator  to  include  certain  lands  in  his  in- 
ventory of  the  estate  will  not  deprive  him  of  authority  to  adminis- 
ter thereon,  when  a  supplemental  statement  has  been  filed  by  him 
describing  said  lands  and  showing  their  value,  although  such  state- 
ment is  not  filed  as  an  additional  inventory. 

Although  a  petition  of  an  administrator  for  an  order  for  the  sale 
of  real  estate  is  defective  and  irregular,  for  the  reason  that  it  fails 
to  describe  all  the  decedent's  real  estate,  and  fails  to  state  the 
amount  of  personal  estate  coming  into  the  administrator's  hands, 
and  his  disposition  thereof,  and  does  not  set  forth  the  value  of  the 
lands  olher  than  by  a  reference  to  their  appraised  value,  such  ir- 
regularities will  not  affect  the  jurisdiction  of  the  court  to  order  the 
sale. 

Lands  of  a  decedent  may  be  sold  to  pay  expenses  of  administra- 
tion and  an  allowance  for  the  support  of  the  family,  although  the 
petition  for  sale  may  state  that  the  decedent  left  no  debts. 

Under  Laws  1880-90,  p.  82,  §2,  validating  sales  of  real  estate  by 
administrators,  such  sales  will  not  be  disturbed,  although  irregularly 
made,  where  the  court  had  jurisdiction  to  order  the  sale,  and  the 
lands  were  sold  at  public  auction  after  due  notice  by  the  administra- 
tor of  time  and  place,  the  sale  confirmed  by  the  court,  and  the  lands 
are  now  held  by  purchasers  in  good  faith. 

Appeal  from  Superior  Court,  Pierce  County. 

,       Thomas  A.  Garrett,  for  appellants. 

Stevens,  Seymour  ds  Sharpstein,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Scott,  J. — This  is  an  action  of  ejectment  brought  by 
appellants  to  recover  certain  lands  situate  in  the  county  of 
Pierce.  William  E.  Ackerson  died  intestate  in  July,  1884, 
seized  of  the  lands  in  controversy,  and  appellants  claim  title 
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thereto  as  his  heirs.  The  respondents,  through  mesne  con- 
veyances, claim  the  land  by  virtue  of  an  administrator's  sale 
made  March  8,  1887.  Appellants  claim  that  the  probate 
court  never  acquired  jurisdiction  to  order  a  sale  of  said 
lands  for  the  following  reasons,  and  that  the  purported  sale 
is  void. 

The  record  shows  that  one  E.  B.  Mastick  was  appointed 
administrator  April  2,  1885;  and  that  he  filed  an  inventory 
of  the  estate  July  18th,  of  said  year,  which  inventory  made 
no  mention  of  the  lands  in  controversy.  Subsequently,  on 
the  7th  of  December,  1885,  said  administrator  filed  a  sup- 
plemental statement  describing  said  lands.  Objection  is 
made  to  this  statement  on  the  ground  that  it  was  not  made 
as  an  additional  inventory  under  §  1453  of  the  Code  of 
1881,  in  that,  it  was  not  sworn  to  and  did  not  show  that 
said  lands  had  been  appraised,  or  state  their  value.  It  ap- 
pears from  said  statement,  however,  that  it  was  filed  for 
the  purpose  of  correcting  a  description  of  lands  made  in 
the  original  inventory,  which  land  had  been  appraised,  and 
it  is  stated  that  the  lands  described  in  said  subsequent  state- 
ment were  of  the  same  value  as  said  lands  previously  ap- 
praised. 

On  September  28,  1886,  said  administrator  petitioned 
the  probate  court  for  an  order  to  sell  the  real  estate  in 
question,  and  an  order  was  made  of  said  date  to  show  cause 
why  the  prayer  of  said  petition  should  not  be  granted,  and 
the  court  directed  that  said  order  be  published  at  least  once 
a  week  for  four  consecutive  weeks  in  the  Tacoma  Weekly 
Neio%,  and  that  cause  be  shown  on  November  1st  follow- 
ing. On  November  1st  the  probate  court  adjourned  the 
hearing  of  said  petition  to  the  29th  of  said  month,  for  the 
reason  that  proof  of  publication  of  the  order  to  show  cause 
had  not  been  made,  and  on  said  November  29th  the  probate 
court  heard  said  petition,  and  made  an  order  of  that  date 
directing  the  administrator   to  sell    the  lands  aforesaid. 
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Objection  is  made  to  the  regularity  of  these  proceedings. 
It  is  contended  that  the  same  are  void  because  notice  had 
not  been  published  as  required  by  law.  It  appears  from 
the  proof  filed  that  the  first  publication  was  had  on  October 
8th  and  the  last  on  October  29th,  and  consequently  that 
four  full  weeks  had  not  elapsed  between  the  first  publica- 
tion of  the  order  and  the  time  first  appointed  for  hearing 
the  petition.  But  the  full  time  had  more  than  elapsed  be- 
fore the  adjourned  day  upon  which  the  petition  was  heard 
and  determined. 

It  is  further  objected  that  said  petition  was  insufficient 
because  it  failed  to  describe  all  the  real  estate  of  which  the 
intestate  died  seized,  and  because  it  failed  to  state  the 
amount  of  the  personal  estate  which  had  come  into  the  ad- 
ministrator's hands,  and  how  much,  if  any,  remained  un- 
disposed of.  And  that  it  appeared  from  the  petition  that 
the  deceased  left  no  debts;  and  that  it  did  not  appear 
therefrom  that  a  sale  of  the. real  estate  was  necessary  in 
the  course  of  administration.  It  appeared  from  said  pe- 
tition, however,  that  a  family  allowance  of  five  hundred 
dollars  had  been  made,  and  the  costs  of  administration 
amounted  at  that  time  to  three  hundred  dollars.  It  is 
contended  that  this  was  not  a  sufficient  showing  to  vest  the 
court  "with  jurisdiction  to  order  a  sale  of.  said  lands;  and 
further,  that  the  petition  did  not  set  forth  the  value  of  the 
lands  that  were  sold,  other  than  it  contained  a  reference  to 
their  appraised  value. 

One  Thomas  L.  Nixon  was  the  purchaser  of  said  lands 
at  the  administrator's  sale,  and  the  respondents  subse- 
quently purchased  the  same  of  him.  The  proceedings  of 
the  probate  court  in  the  premises  appear  to  have  been 
otherwise  regular,  and  the  lands  were  duly  advertised  and 
sold,  and  sale  thereof  subsequently  regularly  confirmed. 
While  the  petition  was  irregular  and  defective,  in  not  stat- 
ing some  of  the  things  that  the  statute  requires  it  to  state, 
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we  are  of  the  opinion  that  it  was  sufficient  to  give  the  court 
jurisdiction  to  order  a  sale.  The  questions  raised  here 
should  have  been  presented  in  that  proceeding,  and  are  in- 
sufficient now  to  affect  the  title  in  the  hands  of  bona  fide 
purchasers. 

By  §2  of  the  act  of  the  legislature  of  March  28,  1890 
(Laws  1890,  p.  82),  it  is  provided  that  a  sale  of  this  char- 
acter shall  not  be  avoided  if  it  appear — 

4 « First,  That  the  executor,  administrator  or  guardian  was 
ordered  to  make  the  sale,  by  the  probate  or  superior  court 
having  jurisdiction  of  the  estate;  second,  that  he  gave  a 
bond  which  was  approved  by  the  probate  or  superior  judge, 
in  case  a  bond  was  required  upon  granting  the  order;  third, 
that  he  gave  notice  of  the  time  and  place  of  sale,  as  in  the 
order  and  by  law  prescribed;  and,  fourth,  that  the  premises 
were  sold  accordingly,  by  public  auction,  and  the  sale  con- 
firmed by  the  court,  and  that  they  are  held  by  one  who 
purchased  them  in  good  faith." 

And  it  is  not  disputed  but  that  all  these  things  were 
done.  And  the  respondents  purchased  the  lands  in  good 
faith.  Whatever  force  and  effect  the  objections  urged 
here  would  have  been  entitled  to  if  seasonably  made,  we 
are  of  the  opinion  that  they  are  not  now  available  to  dis- 
turb the  title  to  these  lands  in  the  hands  of  the  respond- 
ents. We  are  of  the  opinion  that  the  probate  "court 
acquired  jurisdiction  of  the  lands,  and  that  the  matters 
complained  of  were  irregularities  only  which  did  not  affect 
the  jurisdiction  of  the  court  to  order  the  sale,  and  it  was 
within  the  power  of  the  court  to  order  a  sale  of  the  lands 
to  pay  the  expenses  of  administration  and  the  allowance 
made  to  the  family. 

It  is  contended  that  the  court  erred  in  admitting  certain 
receipts  in  evidence  purporting  to  be  signed  by  Emma  V. 
Ackerson  in  her  individual  capacity,  and  as  guardian  of 
the  minor  Charles  W.  Ackerson,  showing  a  receipt  of  the 
moneys  arising  from  the  administration  of  said  estate  and 
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of  the  distribution  upon  the  final  settlement,  but  it  is  un- 
necessary for  us  to  pass  upon  the  objections  thereto,  be- 
cause said  receipts  were  immaterial,  and  enough  appears  in 
the  proceedings  to  sustain  the  title  of  the  respondents  to 
the  lands  in  question  independent  of  them. 

Judgment  affirmed. 

Hoyt,  Anders  and  Stiles,  JJ.,  concur. 

Dunbar,  C.  J. ,  not  sitting. 

ON    PETITION    FOR    RE-HEARING. 

Scott,  J.  —  An  opinion  was  filed  in  this  cause  on  Decem- 
ber 13th  last,  affirming  the  judgment  of  the  lower  court. 
A  petition  for  re-hearing  having  been  filed,  we  deem  it 
advisable  to  say  something  further  in  answer  to  the  able 
argument  therein  presented. 

It  is  contended  that  the  order  of  sale  made  by  the  pro- 
bate court  was  void,  and  that  the  court  had  no  jurisdiction 
in  the  premises  in  consequence  of  the  failure  to  give  the 
notice  required  by  law  of  the  hearing  upon  the  petition  to 
sell  the  real  estate  in  question;  and  as  such  order  was  void, 
that  the  whole  proceedings  relating  to  the  sale  were  void 
for  want  of  jurisdiction,  and  could  not  be  validated  by  the 
curative  act  passed  March  28,  1890  (§3066,  Gen.  Stat.). 

It  becomes  important,  therefore,  to  inquire  when  and 
how  the  probate  court  acquired  jurisdiction  of  the  estate. 
Sec.  1444  of  the  1881  Code  provided  that  the  adminis- 
trator, upon  his  qualification,  should  have  a  right  to  the 
immediate  possession  of  the  estate  of  the  deceased,  both 
real  and  personal,  and  we  are  of  the  opinion  that,  upon 
the  appointment  and  qualification  of  the  administrator,  the 
probate  court  acquired  jurisdiction  of  the  estate  for  the 
purposes  of  administration.  It  follows  that  the  court  did 
have  jurisdiction  of  the  estate,  and  its  action  could  not  be 
void  for  want  of  jurisdiction. 

It  is  true  the  law  then  provided,  in  relation  to  sales  of 
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real  estate,  that  a  petition  should  first  be  presented  to  ob- 
tain an  order  therefor,  and  a  citation  issued  thereon  noti- 
fying parties  interested  to  appear  at  the  time  set  for  the 
hearing.  But  could  not  the  legislature  have  dispensed 
with  this  petition?  It  seems  to  us,  unquestionably,  the 
legislature  had  such  power,  as  the  court  acquired  jurisdic- 
tion of  the  estate  by  the  appointment  and  qualification  of 
the  administrator;  and  the  administration  of  an  estate  be- 
ing a  proceeding  in  rem,  the  legislature  could  have  pro- 
vided for  a  sale  of  the  lands  without  any  petition  or  notice 
whatever.  If  this  is  true,  the  legislature  could  thereafter 
pass  the  statute  in  question  validating  sales  where  no  peti- 
tion had  been  filed,  when  the  particular  things  therein 
specified  appear. 

It  is,  therefore,  immaterial,  whether  this  petition  in 
question  and  the  citation  to  appear  at  the  hearing  thereof* 
were  void  in  consequence  of  the  failure  to  give  the  pre- 
scribed notice,  or  for  any  reason.  The  respondents'  title 
can  safely  rest  on  the  subsequent  proceedings,  and  the 
curative  act  aforesaid,  under  the  conceded  facts  in  the  case; 
therefore,  the  petition  for  a  re-hearing  is  denied. 

Dunbar,  C.  J.,  and  Hoyt,  Stiles  and  Anders,  JJ., 
concur. 


[No.  1002.    Decided  December  18, 1898.] 

C  M.  Austin,  Respondent,  v.  A.  N.  Hamilton  and  E.  H. 
Hubbart,  Appellants. 

GUARANTY  —  IMPLIED  CONTRACT  —  ACTION   BY   GUARANTOR  OF 
PROMISSORY   NOTE  —  ATTORNEY  PEES. 

Where  a  promissory  note  has  been  paid  by  a  guarantor,  the 
makers  cannot  avoid  liability  to  him  on  the  ground  that  his  con- 
tract of  guaranty  was  a  voluntary  one,  when  the  evidence  shows 
that  the  makers  had  originally  executed  a  note  to  the  guarantor 
which  he  had  negotiated  to  a  bank,  and  that,  upon  a  series  of  re- 
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newals,  the  note  was  finally  made  directly  to  the  bank  by  the  original 
makers,  and  a  contract  of  guaranty  indorsed  thereon  by  the  original 
payee,  although  without  the  direct  request  of  the  makers,  as  the 
note  upon  which  the  guaranty  was  given  stands  as  a  continuation 
of  the  original  transaction  between  the  parties. 

An  action  to  recover  money  paid  out  as  guarantor  upon  a  prom- 
issory note  is  not  an  action  upon  the  note,  and  the  plaintiff  is  not 
entitled  to  recover  the  attorney  fees  provided  for  in  the  note. 

Appeal  from  Superior  Court,  King  County, 

Turner  &  McCutclieon,  for  appellants. 
Irving  T.  Cole,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Hoyt,  J. — This  action  was  brought  by  the  plaintiff  to 
recover  of  the  defendants  moneys  which  it  was  alleged  he  as 
guarantor  of  a  certain  note  of  the  defendants  had  been 
compelled  to  pay  for  and  on  their  behalf.  Defendants,  by 
their  answer,  denied  that  such  guaranty  was  made  at  their 
instance  or  request,  or  that  the  money  which  the  plaintiff 
as  such  guarantor  had  been  compelled  to  pay  was  so  paid 
for  their  use  and  benefit.  The  note  upon  which  the  con- 
tract of  guaranty  was  indorsed  was  made  payable  to  the 
Boston  National  Bank,  at  whose  request,  and  as  a  part  of 
the  transaction  by  which  it  accepted  the  note,  the  guaranty 
was  made.  The  only  reason  which  is  suggested  on  the 
part  of  the  defendants  why  the  verdict  of  the  jury  was 
wrong  grows  out  of  a  claim  that  the  plaintiff  failed  to 
prove  that  the  contract  of  guaranty  which  he  entered  into 
was  made  at  their  request,  or  for  their  use  and  benefit. 
And  if  we  were  of  the  opinion  that  the  proofs,  when  taken 
together,  did  not  establish  any  further  facts  than  the  de- 
fendants concede  to  them,  we  should  probably  agree  with 
their  contention  as  to  the  legal  propositions  involved  in 
the  case.  But  as  we  view  the  proofs  offered  on  the  part 
of  the  plaintiff,  they  fully  establish  every  proposition  which 
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the  defendants  claim  it  was  necessary  for  him  to  have  es- 
tablished in  order  that  he  might  recover. 

It  is  true  that  the  proofs  may  not  have  satisfactorily 
established  the  fact  that  there  was  any  direct  request  on 
the  part  of  the  defendants,  or  either  of  them,  to  the  plaint- 
iff at  the  time  he  made  the  contract  of  guaranty  upon 
which  the  suit  was  brought  that  he  should  do  so;  and,  if 
the  objections  of  the  defendants  as  to  the  proof  of  other 
transactions  which  led  to  the  giving  of  this  note  and  the 
guaranty  thereof  should  be  sustained,  the  case  of  the 
plaintiff  would,  perhaps,  fail  for  want  of  proof.  In  our 
opinion,  however,  the  court  properly  allowed  proof  to  go 
to  the  jury  as  to  all  the  transactions  which  led  up  to  the 
giving  of  this  note  and  the  indorsement  of  the  contract  of 
guaranty  thereon.  Such  proofs  satisfactorily  established 
the  fact  that  an  original  note  had  been  made  to  the  plaint- 
iff and  another  person,  with  whom  he  was  acting,  to  secure 
an  indebtedness  due  to  them  from  one  or  both  of  the  de- 
fendants; that  the  said  plaintiff  and  the  person  with  whom 
he  was  acting  duly  indorsed  and  guaranteed  such  original 
note  to  the  Boston  National  Bank,  and  obtained  the  money 
thereon;  that  upon  such  note  becoming  due  it  was  not  paid 
by  the  makers,  but  was  taken  up  by  the  giving  of  a  new 
note  made  by  the  makers»of  the  original  one  either  directly 
to  the  bank  or  to  the  payees  of  the  former  note,  and  by 
them  guaranteed  to  the  bank;  that  this  transaction  had 
been  repeated  one  or  more  times,  but  always  as  a  continu- 
ation of  the  original  transaction  by  which  the  defendants 
arranged  to  have  their  note  used  by  the  plaintiff,  or  the 
plaintiff  and  the  one  with  whom  he  was  associated,  at  the 
bank  for  the  purpose  either  of  obtaining  the  money  thereon 
or  procuring  a  renewal  of  the  note  upon  which  the  money 
had  been  originally  obtained. 

Such  being  the  fact,  it  is  evident  that,  if  the  several  notes 
which  were  made  by  the  defendants  in  the  transaction  had 
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been  each  made  to  the  plaintiff,  and  by  him  indorsed  and 
guaranteed  to  the  bank,  the  defendants  would  be  liable  to 
him,  if  as  such  indorser  and  guarantor  he  had  been  called 
upon  by  the  bank  to  pay  the  amount  due  upon  the  note, 
and  we  do  not  think,  under  the  circumstances  disclosed  by 
the  proofs,  that  the  fact  that  the  subsequent  notes  were 
made  directly  to  the  bank  and  guaranteed  by  the  plaintiff, 
instead  of  being  made  to  him  and  then  guaranteed,  could 
in  any  manner  affect  the  substantial  rights  of  the  parties 
to  the  note.  The  transactions  taken  together  clearly  show 
an  intent  on  the  part  of  the  makers  of  the  note,  and  of 
the  plaintiff  as  the  one  for  whose  benefit  the  notes  were 
made,  to  procure  of  the  bank  the  carrying  of  the  amount 
originally  due  from  the  defendants,  upon  the  joint  credit 
of  the  makers  of  the  note,  and  the  plaintiff  as  indorser  or 
guarantor. 

A  technical  objection  was  raised  by  the  defendants,  grow- 
ing out  of  the  manner  in  which  the  note  and  the  guaranty 
thereon  were  put  in  evidence,  but  we  think  the  whole 
transaction  occurring  at  the  trial  sufficiently  established  the 
fact  that  the  note  and  the  guaranty  written  thereon  were 
properly  in  evidence. 

The  exception  to  the  instruction  given  by  the  court  to 
the  jury,  relied  upon  in  the  brief  of  appellants,  is  founded 
upon  their  contention  as  to  what  was  shown  by  the  proofs, 
with  which  contention  we  cannot  agree.  It  is  not  claimed 
but  that  such  instruction  correctly  stated  the  law,  if  there 
was  anything  in  evidence  from  which  the  jury  were  author- 
ized to  find  that  the  contract  of  guaranty  was  made  at  the 
instance  or  for  the  benefit  of  the  defendants,  and  as  we 
think  there  was,  it  follows  that  the  defendants  were  not 
injured  by  such  instruction. 

The  court  in  entering  judgment  included  as  a  part  thereof 
fifty  dollars  as  an  attorney's  fee,  that  being  the  amount 
stipulated  in  the  note  to  be  paid  by  the  makers  in  case  ac- 

25—7  wash. 
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tion  was  brought  thereon.  Id  so  doing  the  court  commit- 
ted an  error.  The  action  was  not  upon  the  note  as  such, 
but  was  to  recover  money  paid  out  by  the  plaintiff  for  the 
use  and  benefit  of  the  defendants.  If  the  defendants  had 
properly  moved  against  this  particular  item  and  called  the 
attention  of  the  court  thereto,  and  it  had  refused  to  modify 
the  judgment  by  striking  it  therefrom,  we  should  award 
the  appellants  costs  of  this  court  on  account  of  our  modifi- 
cation of  the  judgment  in  that  regard,  but  as  the  record 
fails  to  show  that  this  particular  item  was  separately  moved 
against,  or  the  attention  of  the  court  in  any  manner  specially 
called  to  such  error,  it  would  not  be  just  to  award  them 
costs  of  the  appeal  on  that  account. 

The  cause  will  we  remanded  to  the  superior  court  with 
instructions  to  set  aside  the  former  judgment,  and  enter  a 
new  one  for  the  amount  thereof,  less  said  item  of  fifty  dol- 
lars, with  interest  on  such  amount  from  the  date  of  the 
former  judgment;  the  respondent  to  be  allowed  costs  as 
upon  a  full  affirmance. 

Dunbar,  C.  J.,  and  Stiles,  Scott  and  Anders,  JJ., 
concur. 


[  No.  1011.    Decided  December  18, 1898.] 

George  W.  Miller  and  William  Griffin,  Respondents, 
v.  Antoine  Vermurie,  Appellant,  and  George  For- 
tier,  Respondent. 

PARTNERSHIP  —  NOT  ESTABLISHED  BY  JOINT  OWNERSHIP  —  INSTRUC- 
TIONS—WHEN ERROR  NOT  CURED  — EXCEPTIONS. 

Where  an  action  is  brought  against  two  defendants  as  co-partners, 
and  issue  is  made  by  one  of  the  defendants  as  to  the  partnership,  it 
is  error  for  the  court  to  charge  the  jury  that  if  they  find  that  the 
goods  belonged  jointly  to  the  defendants  they  would  both  be  liable 
for  services  connected  with  their  transportation  and  packing. 
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The  giving  of  such  erroneous  instructions  is  not  cured  by  the 
giving  of  others  which  are  inconsistent  therewith,  correctly  defining 
the  partnership  relation  and  the  facts  necessary  to  establish  it. 

Where  the  record  on  appeal  sets  out  a  proper  exception  to  in- 
structions, and  there  is  nothing  in  the  record  to  indicate  that  it  was 
not  made  at  the  time  the  instructions  were  given,  it  will  be  given 
force  as  a  definite  exception,  although  another  exception,  given  in 
the  record  as  taken  -at  the  time  of  giving  the  instructions,  is  too 
general  to  challenge  the  attention  of  the  court  to  the  particular 
error  complained  of. 

An  appeal  will  not  be  dismissed  on  account  of  a  defective  bond, 
until  the  defect  has  been  adjudged  and  an  opportunity  given  appel- 
lant to  amend. 

Where  a  notice  was  given  for  the  settlement  of  a  statement  of 
facts  and  bill  of  exceptions,  and  a  statement  was  prepared  and 
filed  at  the  time  notice  was  given,  the  fact  that  the  court,  after  con- 
sideration, finally  settled  the  objections  of  appellant  by  bill  of  ex- 
ceptions, is  not  error. 

Appeal  from  Superior  Court,  King  County. 

Hughes,  Hastings  &  Stedman,  for  appellant. 
Frank  P.  Lewis,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Hoyt,  J.  —  By  their  amended  complaint  plaintiffs  sought 
to  recover  of  the  defendants,  as  co-partners:  on  their  first 
cause  of  action  for  hauling,  transporting  and  packing  cer- 
tain goods;  and  on  their  second  cause  of  action  for  certain 
merchandise  sold  by  one  Langfitt  to  the  defendants  as  such 
co-partners,  the  account  for  which  was  alleged  to  have  been 
assigned  by  said  Langfitt  to  the  plaintiffs.  The  defendant 
Fortier  answered,  admitting  all  the  allegations  of  the  com- 
plaint. The  defendant  Vermurie  by  his  answer  denied 
substantially  all  the  allegations  of  the  plaintiffs,  and  spe- 
cially denied  the  existence  of  any  co-partnership  as  be- 
tween himself  and  the  defendant  Fortier.  Upon  the  issues 
made  by  the  answer  of  Vermurie  the  cause  went  to  trial, 
and  after  the  introduction  of  proofs  on  the  part  of  the  re- 
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spective  parties  the  court  gave  to  the  jury,  among  others, 
the  following  instructions:  ' 

"If  you  find  from  the  evidence  that  the  plaintiffs  hauled 
or  packed  goods  and  property  owned  jointly  by  the  defend- 
ants, then  your  verdict  will  be  in  favor  of  the  plaintiffs  and 
against  both  the  defendants  for  such  sum  as  you  may  find 
due  for  such  packing.  , 

"I  further  instruct  you  that  if  you  find  from  the  evi- 
dence that  the  defendant  Fortier  was  joint  owner  with  the 
defendant  Vermurie  of  the  property  and  goods  packed  by 
the  plaintiffs,  that  he  is  liable  with  the  other  defendant  for 
the  services  rendered.  It  does  not  matter  whether  plaint- 
iffs or  Langfitt  knew  that  Vermurie  was  such  joint  owner 
at  the  time  the  services  were  rendered  and  the  goods  sold, 
provided  that  you  fitad  from  the  evidence  that  said  defend- 
ants were  such  joint  owners." 

To  the  giving  of  which  instructions  the  defendant  Ver- 
murie excepted,  and  the  sole  question  presented  for  our 
consideration  is  as  to  whether  or  not  under  the  issues  made 
by  the  pleadings  such  instructions  correctly  stated  to  the 
jury  any  portion  of  the  law  of  the  case.  The  issue  to  which 
these  instructions  were  pertinent,  if  pertinent  at  all,  was 
one  which  raised  the  question  as  to  the  existence  of  the 
co-partnership  between  the  two  defendants,  and  by  these 
instructions,  taken  together,  the  court  told  the  jury  that 
for  the  purposes  of  the  case  such  partnership  would  be  es- 
tablished so  far  as  to  make  both  defendants  liable  by  the 
simple  fact  that  the  goods  in  relation  to  which  the  labor 
was  performed  were  jointly  owned  by  the  two  defendants. 
In  other  words,  the  jury  were  told  that  if  they  found  that 
the  goods  belonged  jointly  to  the  defendants  the  own- 
ers thereof  would  be  liable  for  anything  which  might  be 
done  in  relation  thereto  at  the  request  of  one  of  the  owners, 
even  although  the  other  owner  had  no  connection  whatever 
with  such  request  or  with  the  labor  performed  in  relation 
to  such  goods.  Such  instructions  warranted  the  jury  in 
finding  that  the  simple  fact  of  joint  ownership  constituted 


MILLER  v.  VERMURIE.  389 

Dec.  1898.]  Opinion  of  the  Court— Hoyt,  J. 

the  defendants  co-partners  so  far  as  was  necessary  to  es- 
tablish their  joint  liability  for  any  act  done  in  reference  to 
such  goods  at  the  request  of  either  of  the  joint  owners. 
We  are  unable  to  hold  that  such  consequences  flow  from 
the  simple  fact  of  joint  ownership  of  personal  property. 
Such  fact,  as  we  understand  the  law,  would  not  render 
either  of  the  joint  owners  liable  for  services  performed  in 
reference  to  the  property  unless  such  owner  in  some  man- 
ner was  connected  with  the  services  so  performed.  Nor 
can  we  agree  with  the  contention  on  the  part  of  the  re- 
spondent that  the  error  incident  to  the  giving  of  these  in- 
structions was  cured  by  the  fact  that  the  court,  in  other 
instructions,  correctly  defined  the  partnership  relation  and 
the  facts  necessary  to  establish  it.  Such  instructions  were 
inconsistent  with  the  ones  above  set  out.  And  while  they 
correctly  stated  the  entire  law  of  the  case,  it  is  impossible 
for  us  to  say  that  the  jury  gave  exclusive  force  to  them 
and  entirely  disregarded  the  ones  above  set  out. 

The  respondents  make  the  further  point  that,  however 
erroneous  these  instructions  may  have  been,  the  exceptions 
taken  thereto  by  the  appellant  were  insufficient  to  author- 
ize this  court  to  enter  into  an  examination  thereof.  The 
language  of  the  exception,  as  it  appears  in  one  place,  might 
be  open  to  the  objection  that  it  was  too  general  to  challenge 
the  attention  of  the  court  to  the  particular  error  complained 
of,  but  in  immediate  connection  with  the  instructions  set  out 
in  the  bill  of  exceptions,  and,  so  far  as  appears  from  said  bill, 
of  the  same  date  as  the  general  exception  above  referred  to, 
appears  what  is  denominated  an  assignment  of  errors,  in 
which  the  particular  instructions  objected  to  are  set  out;  and 
it  is  stated  in  connection  therewith  that  the  giving  of  them  is 
the  only  error  of  which  the  appellant  desires  to  avail  him- 
self on  appeal.  And  there  being  nothing  whatever  to 
show  that  this  particularizing  was  not  done  at  the  same 
time  that  the  instructions  were  given,  and  the  trial  court 
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having  settled  the  same  as  a  part  of  the  bill  of  exceptions  in 
immediate  connection  therewith,  it  must  be  given  force  as 
a  definite  exception  to  the  instructions  to  which  objection 
was  made. 

It  follows  that  for  the  error  in  giving  the  instructions 
complained  of  the  judgment  must  be  reversed,  and  the 
cause  remanded  for  a  new  trial. 

Dunbar,  C.  J.,  and  Scott,  Stiles  and  Anders,  JJ., 
concur. 

on  petition  for  re-hearing. 

Hoyt,  J. — In  the  petition  for  re-hearing  filed  in  this 
cause  our  attention  is  called  to  the  fact  that  in  our  former 
opinion  there  was  nothing  said  as  to  the  motion  of  re- 
spondents to  strike  the  statement  of  facts  from  the  record 
and  dismiss  the  appeal.  Such  omission  was  an  inadvertence 
on  the  part  of  the  judge  who  wrote  the  opinion.  The  court 
had  arrived  at  the  conclusion  that  the  motion  should  be  de- 
nied, and  thereupon  entered  upon  an  investigation  of  the 
merits,  and  having  come  to  a  conclusion  in  regard  thereto 
assigned  the  case,  and  the  one  to  whom  it  was  assigned 
proceeded  at  once  to  a  consideration  of  the  case  upon  the 
merits,  overlooking  the  fact  that  a  motion  had  been  inter- 
posed. On  that  account  we  will  here  briefly  state  our 
reasons  for  denying  such  motion. 

This  court  has  frequently  held  that  it  will  not  dismiss 
an  appeal  or  affirm  a  judgment  on  account  of  a  defect  in 
the  appeal  bond  until  the  defect  had  been  adjudged  and  an 
opportunity  to  amend  given  to  appellant.  If  the  bond  in 
question  is  defective,  its  insufficiency  could  not  be  taken 
advantage  of  in  the  manner  disclosed  by  the  record. 

The  other  branch  of  the  motion  grows  out  of  the  fact 
that  the  errors  not  originally  a  part  of  the  record  were 
made  a  part  thereof  by  a  paper  entitled  a  bill  of  exceptions, 
and  that  this  being  so  the  statute  applicable  to  the  settle- 
ment of  a  bill  of  exceptions  must  apply  to  the  making 
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thereof  a  part  of  the  record,  and  not  that  relating  to  the 
settlement  of  a  statement  of  facts.  The  record  discloses 
that  the  original  notice  was  for  the  settlement  of  a  statement 
of  facts  and  a  bill  of  exceptions,  and  the  statement  prepared 
and  filed  at  the  time  such  notice  was  given  was  so  entitled, 
and  we  think  that  such  notice  and  statement  were  suffi- 
cient to  authorize  the  court  to  proceed  as  for  the  settlement 
of  a  statement  of  facts,  and  that  that  right  was  not  taken 
away  by  reason  of  the  fact  that,  at  the  suggestion  of  the 
court,  in  the  final  form  to  which  the  exceptions  were  re- 
duced the  paper  was  entitled  and  settled  simply  as  a  bill 
of  exceptions.  This  would  not  be  so  if  the  certificate  of 
the  judge  was  not  broad  enough  to  make  it  a  good  certifi- 
cate to  a  statement  of  facts,  but  it  was  thus  broad. 

The  petition  for  re-hearing  raises  no  new  questions  as  to 
the  merits  of  the  case,  and  we  do  not  deem  it  necessary  to 
add  anything  to  what  was  said  in  regard  thereto. 

Petition  denied. 

Dunbar,  C.  J.,  and  Stilks,  Anders  and  Scott,  JJ., 
concur. 


[  No.  923.    Decided  I  tecember  20, 1893.] 

T.  L.  Fox  et  al..  Respondents,  v.  Burlington  Manufac- 
turing Company  et  al.,  Appellants. 

CONVERSION  —  LIABILITY   OP  CORPORATION  —  EVIDENCE  — 
ESTOPPEL. 

Although  a  contract  of  lease  signed  by  all  the  stockholders  of  a 
corporation  may  not  be  technically  a  properly  executed  contract 
on  the  part  of  the  corporation,  yet  it  is  admissible  in  evidence,  in 
an  action  of  conversion,  to  show  that  the  lessees  were  in  possession 
and  were  operating  a  certain  shingle  mill  for  themselves,  and  not  as 
agents  of  the  corporation. 

The  fact  that  the  lessees  of  a  shingle  mill  from  a  corporation 
conducted  the  business  of  the  mill  in  such  a  way  as  to  induce  those 
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doing  business  with  them  to  suppose  that  the  mill  was  still  operated 
by  the  corporation,  it  consenting  thereto,  will  not  estop  the  cor- 
poration from  denying  liability  for  conversion  of  shingle  bolts  by 
such  lessees. 

Appeal  from  Superior  Court,  Skagit  County. 

Million  <&  Homer,  for  appellants. 
Sinclair  &  Smith,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Hoyt,  J.  —  This  action  was  brought  to  recover  the  value 
of  certain  shingle  bolts  alleged  to  have  been  wrongfully 
taken  by  the  defendant,  and  converted  to  its  use.  The  un- 
disputed testimony  showed  that  the  bolts  were  taken  by 
Larson  and  Luddington,  and  the  vital  question  involved  in 
the  trial  was  as  to  whether  or  not,  at  the  time  of  such 
taking,  they  were  acting  as  the  agents  of  the  defendant. 
The  defendant  was  the  owner  of  a  certain  shingle  mill,  to 
which  the  bolts  were  taken  by  said  Larson  and  Ludding- 
ton, and  there  cut  into  shingles.  The  plaintiffs  claimed 
that  at  the  time  the  mill  was  being  operated  and  controlled 
by  the  defendant.  The  defendant,  however,  claimed  that 
it  was  not,  and  that  said  Larson  and  Luddington  were 
operating  said  mill  as  lessees  of  the  corporation,  and  that 
it  had  no  control  whatever  over  the  question  as  to  what 
bolts  should  be  cut  therein.  The  controversy  growing  out 
of  these  opposite  contentions  was  the  one  upon  which  the 
verdict  of  the  jury  probably  turned,  and  we  shall,  there- 
fore, confine  our  discussion  to  the  questions  connected 
therewith,  as  in  our  opinion  the  other  questions  suggested 
by  the  record  will  not  arise  upon  a  re-trial. 

Defendant,  to  prove  its  contention  as  to  this  controversy, 
introduced  two  or  three  witnesses  who  testified  to  the  fact 
that  the  mill  was  thus  being  operated  by  said  Larson  and 
Luddington  on  their  own  account  as  lessees  of  the  defend- 
ant, and  that  such  defendant  had  no  connection  whatever 
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with  its  operation,  excepting  that  it,  or  its  stockholders, 
were  to  receive  a  certain  sum  for  each  thousand  shingles 
marketed  by  said  Larson  and  Luddington.  The  defendant, 
in  confirmation  of  such  testimony,  offered  in  evidence  a 
contract  made  between  the  several  stockholders  of  the  de- 
fendant as  the  party  of  the  first  part,  and  Larson  and 
Luddington  as  the  party  of  the  second  part,  by  which  it 
was  agreed  by  said  party  of  the  first  part  that  the  said 
party  of  the  second  part  should  have  possession  of  said 
mill  for  the  purpose  of  cutting  shingles  therein,  and  that 
of  the  proceeds  of  such  shingles  when  marketed  by  the 
party  of  the  second  part  the  said  party  of  the  first  part 
should  receive  twenty-five  cents  for  each  thousand,  and 
that  when  the  money  so  received  had  amounted  to  $6,450 
the  said  Larson  and  Luddington  should  become  the  owners 
of  all  of  the  stock  of  the  corporation,  and  by  said  second 
party  that  they  would  take  possession  of  said  mill  and 
operate  it  to  its  full  capacity,  and,  subject  to  the  regula- 
tions provided  for  in  said  contract,  pay  to  said  party  of 
the  first  part  said  sum  of  twenty-five  cents  for  each  thou- 
sand shingles  so  manufactured  and  marketed.  The  court 
excluded  this  contract  from  the  consideration  of  the  jury 
on  the  ground  that  it  was  not  the  contract  of  the  corpora- 
tion, and  in  so  doing  we  think  it  committed  error,  for  while 
it  is  true  that  technically  such  contract  was  not  between 
the  corporation  and  Larson  and  Luddington,  yet,  having 
been  signed  by  all  of  the  stockholders  and  by  the  said 
Larson  and  Luddington,  it  was  a  circumstance  which 
tended  to  throw  light  upon  the  nature  of  the  occupancy  of 
the  mill  by  said  Larson  and  Luddington;  that  is  to  say, 
it  tended  clearly  to  confirm  the  testimony  of  the  defend- 
ant's said  witnesses  to  the  effect  that  the  corporation  was 
not  operating  the  mill  in  any  sense  whatever,  but  that  the 
same  was  being  operated  and  fully  controlled  by  said  Lar- 
son and  Luddington,  and,  such  being  the  force  of  the  con- 
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tract,  the  defendant  was  entitled  to  have  it  considered  by 
the  jury. 

The  respondents  seem  to  have  attempted  to  meet  the 
case  made  by  the  defendant  upon  this  question  by  testi- 
mony tending  to  show  that  said  Larson  and  Luddington 
conducted  the  business  relating  to  said  mill  in  such  a  way 
as  to  induce  those  doing  business  with  them  to  suppose 
that  the  mill  was  still  being  operated  by  the  corporation,  but 
such  fact  could  have  no  influence  in  determining  the  ques- 
tion under  consideration.  The  court  or  jury  were  not 
called  upon  to  decide  as  to  what  would  have  been  the 
rights  of  one  dealing  with  said  Larson  and  Luddington,  as 
between  him  and  the  defendant  corporation.  Such  a  per- 
son might  be  able  to  hold  the  defendant  corporation  re- 
sponsible for  what  was  done  by  reason  of  such  a  method 
of  conducting  the  business,  and  its  consenting  thereto. 
But  in  the  case  at  bar  the  plaintiffs  are  not  claiming  by 
virtue  of  any  contract  relation  as  between  them  and  Larson 
and  Luddington,  or  the  defendant.  Their  claim  is  founded 
entirely  upon  the  wrongful  act  actually  done  by  said  Lar- 
son and  Luddington,  and,  such  being  the  case,  the  defend- 
ant corporation  could  not  be  liable  therefor,  unless,  as  a 
matter  of  fact,  it  was  connected  with  the  tort.  However 
much  it  might  appear  to  have  had  such  connection  would 
be  entirely  immaterial,  if,  in  fact,  it  had  none.  The  tort 
was  either  committed  by  it  by  some  active  participation 
therein  in  fact,  or  it  was  not  committed.  It  could  only  be 
liable  for  the  tort  of  said  Larson  and  Luddington  in  the 
event  of  their  acting  for  it  or  at  its  instance  or  in  its  be- 
half.    No  question  of  estoppel  is  raised  by  the  record. 

For  the  error  in  excluding  the  contract  above  referred 
to,  the  judgment  must  be  reversed,  and  the  cause  remanded 
for  a  new  trial  in  accordance  with  this  opinion. 

Scott  and  Stiles,  JJ. ,  concur. 

Dunbar,  C.  J.,  and  Anders,  J.,  not  sitting. 
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The  State  of  Washington,  Respondent,  v.  D.  C. 
Moody,  Appellant. 

HOMICIDE  —  EVIDENCE — CAUSE  OF  DEATH— CHALLENGE  TO  JUROR 
—IMPROPER  ARGUMENT  OF  COUNSEL  — WHEN  NOT  PREJUDICIAL 
ERROR. 

In  a  prosecution  for  murder  to  which  the  defense  of  justifiable 
homicide  is  interposed,  the  cause  of  death  is  sufficiently  proved 
when  the  undisputed  evidence  shows  that  the  defendant  drew  his 
revolver  and,  while  standing  at  a  distance  of  not  more  than  six  feet 
from  the  deceased,  presented  it  directly  at  him  and  fired;  that  de- 
ceased immediately  fell  to  the  ground  and  in  the  course  of  a  few 
minutes  expired;  that  the  defendant,  when  asked  if  he  had  killed 
him,  said  he  did  not  know,  and  pointed  to  his  body  then  lying  mo- 
tionless upon  the  ground;  and  that  there  was  fresh  blood  upon  the 
clothing  over  the  breast. 

Error  of  the  court  in  refusing  to  allow  a  challenge  for  cause  to  a 
juryman,  thus  forcing  defendant  to  peremptorily  challenge  him,  is 
not  prejudicial  when  defendant  is  not  thereby  compelled  to  exhaust 
all  his  peremptory  challenges. 

Although  the  argument  of  a  prosecuting  attorney  may  go  out- 
side of  the  evidence  and  have  a  tendency  to  prejudice  the  jury 
against  %  defendant,  yet  such  error  will  not  be  ground  for  reversal 
of  a  conviction,  when  the  testimony  offered  at  the  trial  is  such  that 
no  verdict  more  favorable  to  the  defendant  could  reasonably  be 
based  thereon.  ^ 

Appeal  from  Superior  Court,  Skagit  Cownty. 

Million  &  Houser,  for  appellant. 

George  A.  Joiner,  Prosecuting  Attorney,  and  M.  A. 
Boot,  for  The  State. 

The  opinion  of  the  court  was  delivered  by 

Hoyt,  J. — Defendant  was  charged  with  having  com- 
mitted the  crime  of  murder  in  the  first  degree,  in  killing 
one  James  Warner.  The  jury  returned  a  verdict  of  guilty 
of  manslaughter,  and  from  the  judgment  and  sentence  im- 
posed therefor  this  appeal  is  prosecuted. 
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The  first  reason  given  by  the  appellant  for  reversal  is, 
that  there  was  no  sufficient  proof  of  the  killing  of  said 
Warner  by  the  appellant;  but  in  view  of  the  fact,  as  stated 
in  appellant's  brief,  that  the  defense  presented  was  that  the 
killing  was  justified,  it  is  evident  that  there  was  no  serious 
question  raised  as  to  the  fact  that  the  said  Warner  was 
killed,  and  that  such  killing  was  at  the  hands  of  the  appel- 
lant. Such  being  the  case,  it  would  not  require  a  very 
strong  showing  on  the  part  of  the  prosecution  to  authorize 
the  jury  to  find  that  the  deceased  came  to  his  death  in  the 
manner  claimed  by  the  prosecution,  and  the  proof  offered 
was  abundantly  sufficient  for  that  purpose.  The  undis- 
puted proofs  showed  that,  in  the  course  of  a  controversy 
between  the  appellant  and  the  deceased,  the  appellant  drew 
his  revolver  and,  while  standing  at  a  distance  of  not  more 
than  six  feet  from  the  deceased,  presented  it  directly  at 
him  and  fired;  that  the  deceased  immediately  fell  to  the 
ground  and  in  the  course  of  a  few  minutes  expired;  that 
the  appellant,  when  asked  if  he  had  killed  him,  said  he  did 
not  know,  and  pointed  to  his  body  then  lying  motionless 
upon  the  ground.  In  addition  to  this,  the  proof  •showed 
that  there  was  fresh  blood  upon  the  clothing  over  the 
breast.  In  the  absence  of  any  controversy  over  the  ques- 
tion as  to  what  was  the  cause  of  the  death,  we  think  these 
facts  warranted  the  jury  in  finding  that  the  death  was 
proven  beyond  a  reasonable  doubt  to  have  been  caused  by 
the  shot  fired  by  the  appellant.  If  there  had  been  any 
controversy  as  to  what  was  the  cause  of  the  death,  it  might 
have  been  necessary  for  the  prosecution  to  have  shown 
more  fully  the  nature  of  the  wound,  and  that  it  was  such 
as  would  ordinarily  result  in  the  death  of  the  wounded 
party. 

The  next  error  alleged  grows  out  of  the  refusal  of  the 
court  to  allow  a  challenge  for  cause  to  one  Charles  Nelson, 
who  was  offered  as  a  juryman,  but  the  action  of  the  court 
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in  regard  thereto,  if  error,  was  without  prejudice,  for  the 
reason  that  said  Nelson  did  not  sit  as  a  juror  in  the  case, 
as  he  was  peremptorily  challenged  by  the  appellant,  who 
was  in  no  manner  injured  by  having  to  exercise  his  right 
in  that  regard  as  he  did  not  exhaust  all  of  his  peremptory 
challenges  during  the  impaneling  of  the  jury. 

The  next  alleged  error  grows  out  of  the  action  of  the 
court  in  allowing  the  appellant,  who  offered  himself  as  a 
witness,  to  be  cross  examined  as  to  matters  which  it 
was  alleged  were  in  no  manner  inquired  into  upon  his  ex- 
amination in  chief.  The  cross  examination,  no  doubt,  ex- 
tended very  nearly  to  the  limit,  but  it  is  not  evident  from 
the  record  that  there  was  any  abuse  of  discretion  in  that 
regard  on  the  part  of  the  court  below. 

The  only  other  error  claimed  on  the  part  of  the  appel- 
lant is,  that  the  court  allowed  the  prosecuting  attorney,  in 
his  closing  argument  to  the  jury,  to  apply  opprobrious 
epithets  to  the  appellant,  and  to  otherwise  go  outside  of 
the  evidence  and  appeal  to  the  prejudices  of  the  jury  in 
such  a  manner  as  to  have  a  tendency  to  influence  their 
verdict  by  matters  outside  of  the  record.  We  have  care- 
fully examined  the  statement  of  facts,  and  feel  compelled 
to  hold  that  there  was  an  abuse  of  his  privileges  on  the 
part  of  the  prosecuting  attorney  in  that  regard,  and  an 
abuse  of  discretion  on  the  part  of  the  court  in  allowing 
such  conduct  after  his  attention  had  been  called  thereto  by 
an  objection  interposed  by  the  attorney  for  the  appellant. 
We  feel  compelled  to  go  further  than  this  and  to  say,  that 
the  action  of  the  court  in  not  only  peremptorily  overruling 
the  objection  of  the  appellant's  attorney  to  the  course  of 
the  prosecuting  attorney,  but  in  apparently  reprimanding 
him  in  the  presence  of  the  jury  for  interposing  such  objec- 
tion, was  such  manifest  error  as  under  any  ordinary  cir- 
cumstances would  compel  us  to  reverse  the  case  and  award 
the  appellant  a  new  trial.     But  while  we  are  satisfied  that 
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such  action  on  the  part  of  the  court  was  an  unjust  reflec- 
tion upon  the  attorney  for  the  defendant,  and  tended  to 
prevent  proper  efforts  by  him  in  behalf  of  his  client,  and 
therefore  erroneous,  we  are  not  prepared  to  reverse  the 
judgment  and  sentence  on  account  thereof.  A  careful 
reading  of  the  testimony  offered  at  the  trial,  and  especially 
that  of  the  appellant  himself,  has  satisfied  us  that  such  ac- 
tion on  the  part  of  the  prosecuting  attorney  and  the  court 
could  have  worked  no  injury  to  the  appellant,  for  the  rea- 
son that  no  verdict  more  favorable  to  him  could  reasonably 
be  based  upon  such  testimony.  The  evidence  of  the  ap- 
pellant fails  to  disclose  such  a  state  of  facts  as  would 
render  the  killing  justifiable.  It  follows  that  even  upon 
his  own  showing  he  was  guilty  of  the  crime  of  man- 
slaughter. 

A  suggestion  was  made  upon  the  argument  as  to  the 
penalty  imposed  by  the  court  on  account  of  its  extreme 
severity,  but  there  is  nothing  in  the  record  which  will  au- 
thorize us  upon  an  affirmance  of  the  judgment  to  interfere 
with  the  discretion  rightfully  vested  in  the  lower  court  as 
to  the  penalty  to  be  imposed  upon  conviction. 

The  judgment  and  sentence  must  be  affirmed. 

Stiles  and  Scott,  JJ.,  concur. 

Dunbar,  C.  J.,  and  Anders,  J.,  not  sitting. 


WARD  v.  TUCKER.  399 


Dec.  1893.]  Opinion  of  the  Court  —  Stiles,  J. 


[No.  942.    Decided  December  21, 1898.] 

James  Ward,  Respondent,  v.  Charles  Tucker,  Ap- 
pellant. 

APPEAL— -RECORD —NOTICE  OF  SETTLEMENT  — MARINE  INSURANCE 
—  ACTION  BY  BROKER  FOR  PREMIUM — CONTRACTS  OF  FOREIGN 
COMPANIES  —  CANCELLATION  —  EVIDENCE. 

Where  respondent  does  not  appear  at  the  settlement  of  a  state- 
ment of  facts,  and  there  is  no  copy  of  the  notice  of  settlement  in 
the  record,  the  statement  will  be  stricken  on  motion. 

A  marine  insurance  broker  may  sue  for  the  recovery  of  the  in- 
surance premium,  without  showing  that  it  has  actually  been  paid 
by  him,  as  it  is  the  custom  in  marine  insurance  business  for  the 
broker  to  be  his  own  principal. 

Contracts  made  outside  the  state  with  foreign  insurance  com- 
panies are  not  covered  by  the  law  governing  insurance  companies 
doing  business  within  the  state. 

Where  it  is  made  a  part  of  a  contract  of  marine  insurance  that 
the  rules  as  to  short  rates  should  apply,  the  insurance  is  terminated 
by  a  request  of  the  assured  for  cancellation. 

Where  policies  of  insurance  have  been  received  by  the  assured 
and  he  has  promised  to  pay  for  them,  the  burden  is  upon  him,  in  an 
action  to  recover  premium,  to  show  that  the  policies  have  not  been 
regularly  executed. 

Where  insurance  premiums  are  payable  in  English  money  and  it 
is  necessary  to  give  their  equivalent  in  money  of  the  United  States, 
it  is  not  error  to  allow  a  witness  to  testify  as  to  the  result  of  calcu- 
lations made  by  him  reducing  the  amount  from  one  standard  to  an- 
other. 

Appeal  from  Superior  Court,  Pierce  County. 

O'Brien  <&  Robertson,  for  appellant. 
Calkins  c&  ShacJdeford,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Stiles,  J. — The  respondent  did  not  appear  at  the  set- 
tlement of  the  statement  of  facts,  and  there  is  no  copy  of 
the  notice  in  the  record.     The  judge  who  tried  the  cause 
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certifies  that  the  defendant  had  given  due  notice  to  the  op- 
posite party  and  his  attorneys  that  the  statement  had  been 
prepared,  and  filed,  and  that  it  would  be  settled  upon  a 
certain  day,  April  7,  1893.  Upon  this  respondent  moves 
to  strike  the  statement,  and  the  motion  must  be  granted. 
The  settlement  of  a  statement  of  facts  is  the  process  by 
which  this  court  acquires  jurisdiction  of  the  respondent  for 
the  purpose  of  inquiring  into  matters  which,  otherwise, 
would  not  be  a  part  of  the  record.  If  the  respondent  ap- 
peal's and  makes  no  objection,  he  waives  notice,  and  the 
jurisdiction  is  complete,  but  if  he  remains  away  he  has  a 
right  to  say  that  the  finding  of  the  judge  that  he  was  duly 
served  is  not  sufficient.  We  held  substantially  this  in 
Mooney  v.  State,  2  Wash.  487  (28  Pac.  Rep.  363),  where 
the  respondent  made  no  appearance  in  this  court. 

In  the  case  at  bar  appellant  had  ample  notice  of  respond- 
ent' s  position  by  his  brief,  and  time  to  supply  the  record 
if  notice  was  in  fact  given. 

There  being  no  assignment  of  error  outside  of  the  state- 
ment, the  judgment  is  affirmed. 

All  concur. 

ON    RE-HEARING. 

Stiles,  J.  —  It  appears  that  the  record  showing  service 
upon  the  respondent  of  the  notice  of  the  settlement  of  the 
statement  of  facts  had  been  supplied  before  this  case  was 
heard,  but  as  it  was  not  bound  with  the  rest  of  the  tran- 
script and  the  case  was  submitted  on  briefs,  it  escaped  ob- 
servation. The  order  to  st?\«;e  is,  therefore,  revoked,  and 
the  case  will  be  decided  upon  its  merits. 

The  respondent  brought  suit  as  broker  to  recover 
$583.14,  as  premium  on  certain  marine  insurance  policies 
procured  by  him  for  the  appellant  as  lessee  of  the  schooner 
Alice  Blanchard,  and  for  §35  expended  at  appellant's  re- 
quest in  telegraphing  in  connection  with  the  procurement 
of  the  policies.     A  multitude  of  errors  have  been  assigned 


WARD  v.  TUCKER.  401 


Dec.  1893.]  Opinion  of  the  Court — Stiles,  J. 

in  the  brief,  but  they  seem  to  be  reducible  to  a  few  classes, 
and  we  shall  treat  them  in  that  manner. 

So  far  as  the  facts  established  go,  they  seem  to  us  to 
sustain  the  allegations  of  the  complaint  The  appellant, 
being  lessee  of  the  schooner,  which  was  then  at  sea,  ap- 
plied to  the  respondent,  who  was  a  broker,  to  procure  for 
him  insurance  to  a  given  amount  at  the  best  rates  obtain- 
able. By  means  of  the  telegraph  he  obtained  policies  in 
London  and  St.  Paul,  which  were  made  in  the  usual  manner 
of  making  such  instruments,  payable  "to  whom  it  may 
concern."  The  total  premium  was  $2,500,  and  the  short, 
or  surrender,  rate  was  specified.  The  policies  were  de- 
livered by  the  respondent  to  the  appellant,  and  were  by 
him  accepted;  but  within  a  short  time,  learning  that  the 
vessel  had  arrived  safely  in  port,  he  desired  that  they  be 
canceled,  and  requested  the  respondent  to  that  effect. 
They  were  canceled,  and  it  is  the  short  rate  and  the  cost 
of  telegrams  that  are  sued  for. 

The  first  point  made  is,  that  the  respondent  did  not  show 
that  he  had  actually  paid  the  premium.  The  general  rule 
as  to  agents  of  course  is,  that  one  who  merely  acts  for  an- 
other in  the  making  of  a  contract  cannot  himself  sue  for 
the  money  due  his  principal;  but  the  rule  is  different  with 
regard  to  brokers  in  cases  of  marine  insurance,  as  was 
made  to  appear  by  the  evidence  in  the  case,  which  clearly 
showed  that  it  was  the  custom  for  the  broker  to  be  his  own 
principal.  In  effect  he  buys  the  insurance  from  the  in- 
surer and  delivers  the  policies  upon  his  own  account.  The 
existence  of  this  custom  obviates  the  necessity  of  passing 
upon  many  technical  points  made  against  the  policies  and 
their  sufficiency  as  insurance  of  the  interest  of  the  appel- 
lant in  the  vessel.  Marine  insurance  policies  in  this  respect 
differ  very  materially  from  policies  covering  either  fire  or 
life  risks.  Hooper  v.  Robinson,  98  U.  S.  528;  14  Am.  & 
Eng.  Ency.  of  Law,  324;  ArnoukTs  Marine  Ins.,  §§  30,  69. 

26—7  wash. 
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The  next  objection  is,  that  there  could  be  no  recovery 
for  any  premium  due  on  these  policies  because  the  insur- 
ers were  not  authorized  to  -do  business  in  this  state.  But 
the  contracts  were  made  in  England  and  in  St  Paul,  and 
therefore  they  are  not  covered  by  the  local  law  governing 
insurance  companies  doing  business  within  the  state. 

The  policies  were  canceled  because  it  was  a  part  of  the 
contract  that  the  rules  as  to  short  rates  should  apply,  which 
left  it  optional  with  the  insured  to  surrender  upon  payment 
of  the  short  rate  whenever  he  saw  fit.  He  expressed  his 
desire  that  there  be  a  cancellation,  and  that  was  sufficient  to 
terminate  the  insurance. 

The  errors  alleged  as  to  the  admission  of  the  policies 
were  not  well  taken.  The  policies  were  received  by  the 
appellant  and  he  promised  to  pay  for  them;  and  the 
burden  was  upon  him  to  show  that  they  were  not  what 
thejr  purported  to  be,  viz.,  actual  policies  covering  his  in- 
terest. 

The  jury  seems  to  have  excluded  from  their  verdict  the 
item  covering  telegrams,  and  appellant  is  hardly  in  a  posi- 
tion to  urge  any  error  in  connection  therewith.  But  the 
record  shows  no  error.  The  telegrams  were  sent  at  the  re- 
quest of  the  appellant,  and  he  promised  to  pay  their  cost  as 
well  as  the  cost  of  the  answers.  It  was  wholly  unnecessary 
for  the  respondent  to  follow  the  dispatches  and  prove  that 
they  had  been  received  by  the  parties  to  whom  they  were 
sent. 

The  premiums  which  were  payable  in  English  money 
had  to  be  reduced  to  their  equivalent  in  money  of  the 
United  States,  in  some  way,  and  we  know  no  better  way 
than  that  which  was  adopted,  viz.,  to  allow  a  witness  to 
testify  as  to  the  result  of  the  calculations  made  by  him. 
Kermott  v.  Ayer, 11  Mich.  181;  Cormtock  v.  Smithy20  Mich. 
338. 

The  charge  of  the  court,  although  much  criticised,  is,  we 
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think,  open  to  the  single  objection  that  it  was  far  more  full 
and  specific  than  the  facts  of  the  case  required. 

Finding  no  error,  the  decision  will  be  affirmed. 

Dunbar,  C.  J.,  and  Scott,  Hoyt  and  Anders,  JJ., 
concur. 


[  No.  968.    Decided  December  21, 1893. J 

August  Schulz,  Respondent^  v.  C.  M.  Johnson,  Ap- 
pellant. 

MASTER   AND   SERVANT  —  RISK   OF   EMPLOYMENT  —  NEGLIGENCE   OF 

SERVANT. 

Where  a  man  employed  to  operate  a  trimmer  saw  is  injured  by 
the  breaking  of  the  rope  which  was  attached  to  a  weight  to  pull  the 
saw  back  after  being  used,  the  saw  and  its  attachments  having  been 
under  his  control  and  operated  by  him  for  a  period  of  three  months 
and  a  half,  during  which  time  he  had  never  looked  to  see  the  condi- 
tion of  the  rope,  although  it  was  plainly  observable,  his  injury  is 
due  to  his  own  negligence  for  failure  to  guard  against  an  apparent 
risk  of  his  employment. 

Appeal  from  Superior  Court,  Pierce  County. 

Crowley  &  Sullivan,  for  appellant: 

The  evidence  on  behalf  of  the  plaintiff  clearly  showed 
that  he  was  a  servant  employed  about  dangerous  machin- 
ery, and  that  he  was  injured  by  reason  of  the  breaking  of 
the  same;  that  from  the  nature  of  his  employment  and  his 
duties  in  connection  with  the  particular  saw,  he  was  better 
acquainted  with  the  condition  of  the  same  and  the  danger 
of  the  service  than  his  employer  or  any  of  his  fellow  ser- 
vants. Week  v.  Fremont  Mill  Co.,  3  Wash.  629;  Hogele  v. 
Wilson,  5  Wash.  160;  Eohn  v.  McNulta,  147  U.  S.  238; 
Heath  v.  Whitebreast  Coal  <&  Mining  Co.,  65  Iowa,  737; 
Atchison,  etc.,  R.  R.  Co.  v.  Schroeder,  27  Pac.  Rep.  965; 
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Irwin  v.  Alley,  33  N.  E.  Eep.  517.  Although  an  em- 
ployer is  required  to  furnish  appliances  reasonably  safe, 
he  is  not  required  to  furnish  the  best  machinery  and  the 
safest  methods.  HogeLe  v.  Wilson,  5  Wash.  160;  Wormell 
v.  Maine  Central  R.  R.  Co.,  10  Atl.  Rep.  49;  Hay  den  v. 
SmithviUe  Mfg.  Co.,  29  Conn.  548;  Shanny  v.  Androscog- 
gin Mills,  66  Me.  420;  Burke  v.  Witherbee,  98  N.  Y.  562. 
"Where  one  enters  upon  a  service  he  assumes  to  under- 
stand it,  and  takes  all  the  ordinary  risks  that  are  incident 
to  the  employment,  and  where  the  employment  presents 
special  features  of  danger,  such  as  are  plain  and  obvious, 
he  also  assumes  such  risks."  Foley  v.  Jersey  City  Flee. 
Light  Co.,  24  Atl.  Rep.  487;  Fordyce  v.  Stafford,  22  S.  W. 
Rep.  161;  Naylor  v.  Chicago,  etc.,  Ry.  Co.,  53  Wis.  661; 
Sullivan  v.  India  Mfg.  Co.,  113  Mass.  396;  Reese  v.  Clark, 
23  Atl.  Rep.  246;  Carlson  v.  Oregon  Short  Line,  21  Or. 
450.  It  is  the  duty  of  the  servant  to  go  to  work  with  his 
eyes  open,  and  if  he  fails  so  to  do  he  cannot  recover. 
Beach,  Cont.  Neg.,  §  138;  Wormell  v.  Maine  Central  R.  R. 
Co.,  10  Atl.  Rep.  52;  McGlynn  v.  Brodie,  31  Cal.  377; 
Railroad  Co.  v.  Barber,  5  Ohio  St.  541;  Atchison,  etc.,  R. 
R.  Co.  v.  Plunkett,  25  Kan.  188;  Olson  v.  McMuUen,  34 
Minn.  94;  Pederson  v.  City  of  Rushford,  42  N.  W.  Rep. 
1063;  Leonard  v.  Collins,  70  N.  Y.  90;  Magee  v.  Chicago, 
etc.,  Ry.  Co.,  48  N.  W.  Rep.  92;  Northern  Central  Ry.  Co. 
v.  Hasson,  101  Pa.  St.  1;  Perigo  v.  Chicago,  etc.,  R.  R. 
Co.,  3  N.  W.  Rep.  43;  Taylor  v.  Careio  Mfg.  Co.,  10  N.  E. 
Rep.  308.  For  a  period  of  three  months  and  a  half  plaint- 
iff was  familiar  with  the  manner  in  which  the  saw  was 
operated  and  had  an  opportunity  to  ascertain  its  condition, 
and  had  a  greater  knowledge  of  it  than  the  defendant 
Under  these  circumstances  he  was  bound  to  ascertain  and 
know  the  condition  of  the  machinery,  and  if  it  was  out  of 
repair  to  report  that  fact  to  the  master.  Illinois  Central 
R.  R.  Co.  v.  Jewell,  46  111.  99;    Toledo,  etc.,  Ry.  Co.  v. 


SOHULZ  v.  JOHNSON  406 

Dec.  1898  J       Opinion  of  the  Co  art — Dunbar,  C.  J. 

Eddy,  72  HI.  138;  Pennsylvania  Co.  v.  Congdon,  38  N.  E. 
Rep.  795;  Chicago,  etc.,  By.  Co.  v.  Clark,  108  111.  113. 

Garvey  <&  Smith,  for  respondent: 

It  is  the  master* s  duty  to  furnish  safe  machinery  an'd  ap- 
pliances, and  to  take  the  necessary  precaution  to  have  same 
inspected  and  examined  at  proper  intervals  to  ascertain 
and  inform  himself  of  the  condition  of  same.  Warden  v. 
Old  Colony  R.  R.  Co.,  137  Mass.  204;  Herbert  v.  Northern 
Pacific  R.  R.  Co.,  116  U.  S.  642;  Columbia,  etc.,  R.  R.  Co. 
v.  Hawthorne,  8  Wash.  T.  353;  Cummings  v.  Furnace  Co., 
60  Wis.  603;  Morton  v.  Detroit,  etc.,  R.  R.  Co.,  46  N.  W. 
Bep.  Ill;  Treadwell  v.  Whittier,  80  Cal.  574;  Brownfield 
v.  Hughes,  128  Pa.  St.  194.  Servant  has  a  right  to  as- 
sume without  investigation  that  the  machinery  and  appli- 
ances supplied  by  the  master  are  safe.  Deering,  Neg., 
§201;  Speed  v.  Atlantic,  etc.,  R.  R.  Co.,  71  Mo.  303; 
Bridges  v.  St.  Louis,  etc.,  R.  R.  Co.,  6  Mo.  App.  389. 
The  servant's  negligence  must  have  contributed  to  the  in- 
juries in  order  that  such  negligence  on  his  part  can  defeat 
his  right  to  recover.  The  risk  assumed  by  the  servant  is 
the  ordinary  hazard  incident  to  the  employment,  and  that 
is  synonymous  with  unavoidable  accident  Myers  v.  Hud- 
son Iron  Co.,  150  Mass.  125;  Union  Pacific  R.  R.  Co.,  v. 
Fray,  23  Pac.  Rep.  1039;  Hall  v.  Chicago,  etc.,  Ry.  Co., 
49  N.  W.  Rep.  239;  Amoto  v.  Northern  Pacific  R.  R.  Co.* 
46  Fed.  Rep.  561;  Wood,  Master  and  Servant,  §  359. 

The  opinion  of  the  court  was  delivered  by 

Dunbar,  C.  J. — This  is  an  action  brought  by  respond- 
ent to  recover  for  personal  injuries  received  by  him  in 
appellant's  sawmill,  while  employed  as  a  sawyer  in  said 
mill.  The  saw  was  what  is  called  a  "trimmer,"  and  was 
set  in  a  swinging  frame  attached  to  the  rafters  of  the  mill. 
It  was  drawn  forward  by  the  operator,  and  after  it  had 
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sawed  the  lumber  desired,  was  drawn  back  and  held  in  its 
place  by  a  rope  attached  to  the  back  of  the  frame  which 
ran  out  through  the  outside  of  the  mill,  and  to  the  end  of 
which  was  attached  a  heavy  weight.  It  was  the  breaking 
of  this  rope,  to  which  the  weight  was  attached,  which 
allowed  the  saw  to  leap  forward  and  do  the  damage  which 
is  complained  of. 

We  think  this  case  falls  squarely  within  the  rule  laid 
down  by  this  court  in  Week  v.  Freeraont  Mitt  Co.,  3  Wash. 
629  (29  Pac.  Rep.  215).  In  that  case,  it  is  true,  the 
plaintiff  testified  that  he  knew  that  the  rope  was  old,  and 
that  it  looked  worn  and  black,  which  is  not  the  testimony 
in  the  case  at  bar;  but  in  this  case  plaintiff's  own  testimony 
is,  that  he  did  not  look  at  all;  that  he  never  examined  the 
rope  to  see  whether  it  was  dangerous  or  safe.  It  is  true, 
there  is  some  conflict  in  the  testimony  as  to  whether  the 
rope  broke  in  front  of  or  back  of  the  pulley,  but  it  clearly 
appears  that  the  rope  could  have  been  examined  in  every 
part  by  the  slightest  effort,  and  any  danger  discovered  and 
averted. 

The  plaintiff  was  employed  to  operate  this  saw.  In 
accepting  this  employment  he  accepted  the  apparent  risks 
incident  to  the  employment,  and  the  wearing  out  of  a  rope 
subjected  to  the  strain  to  which  this  rope  was  subjected, 
and  the  extent  of  which  was  known  to  plaintiff,  was  cer- 
tainly something  which  was  apparent  to  the  most  common 
understanding.  It  was  in  no  sense  a  complicated  piece  of 
machinery,  with  hidden  defects,  but  it  was  an  open  attach- 
ment to  the  saw,  working  on  the  plainest  principles  of  the 
attraction  of  gravitation,  which  the  plaintiff,  if  he  had 
sufficient  knowledge  to  operate  the  saw  at  all,  and  he  as- 
sumed that  knowledge  when  he  accepted  the  employment, 
could  fully  understand.  He  evidently  did  understand  it, 
but  was  negligently  heedless. 

Plaintiff  was  injured  on  the  13th  day  of  February,  1891. 
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He  had  been  working  about  the  mill  since  the  4th  day  of 
September,  1890,  and  had  been  engaged  in  operating  the 
saw  in  question  since  the  1st  day  of  November,  1890,  being 
five  and  a  half  months  employed  in  the  mill  and  three  and 
a  half  months  operating  the  saw.  Yet  he  testified  that  he 
never  looked  at  the  rope,  although  it  was  in  sight  of  him; 
that  he  had  no  time  to  look  at  it.  When  a  man  is  employed 
to  operate  machinery,  and  the  machinery  is  under  his  con- 
trol, it  is  his  duty  to  exercise  at  least  common  prudence. 
It  is  presumed  that  the  ordinary  instincts  of  self-preserva- 
tion will  prompt  a  man  to  do  this,  and  if  he  does  not,  he 
must  suffer  the  consequences  of  his  own  negligent  acts.  In 
this  case,  according  to  plaintiff's  testimony,  we  think  he 
was  grossly  negligent,  and  that  such  negligence  was  the 
direct  cause  of  the  injury  sustained. 

The  judgment  will,  therefore,  be  reversed,  and  the  cause 
remanded  with  instructions  to  dismiss  the  action. 

Anders,  Stiles,  Hoyt  and  Scott,  JJ.,  concur. 


[No.  979.    Decided  December  21, 1893.] 

J.  D.  Lowman  and  Maby  R.  Lowman,  Appellants,  v.  D. 
W.  West  et  al. ,  Respondents. 

PRACTICE—  DISMISSAL  OF  ACTION—  RIGHT  OF  PLAINTIFF  — DEMUR- 
RER—  WAIVER  OF  ERROR. 

The  filing  by  plaintiff  of  a  motion  to  dismiss  his  action  after  the 
sustaining  of  a  demurrer  to  the  complaint  is  a  waiver  of  any  error 
of  the  court  in  ruling  upon  the  demurrer. 

It  is  error  for  the  court  to  deny  plaintiff's  motion  for  the  dismis- 
sal of  his  action  and  grant  defendant's  motion  for  dismissal,  after 
the*  sustaining  of  a  demurrer  to  the  complaint,  and  such  error  will 
be  presumed  prejudicial  unless  the  contrary  affirmatively  appears. 
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Appeal  from  Superior  Court,  Kmg  County. 

Preston,  Carr  &  Preston,  for  appellants. 
P.  P.  Carroll,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Hoyt,  J. — A  demurrer  to  plaintiffs'  complaint  was  sus- 
tained by  the  court,  whereupon  the  plaintiffs,  instead  of 
filing  an  amended  complaint,  filed  with  the  clerk  a  motion 
to  dismiss  the  action.  Pending  the  action  of  the  court 
upon  such  motion,  defendants  moved  the  court  for  a  judg- 
ment upon  the  pleadings.  The  court  denied  the  motion  on 
the  part  of  plaintiffs,  and  granted  the  one  made  by  the  de- 
fendants. Plaintiffs  have  appealed  from  the  judgment  so 
rendered,  and  here  argued  —  ( 1 )  The  question  as  to  whether 
or  not  the  demurrer  to  their  complaint  was  properly  sus- 
tained; and  (2),  as  to  whether  or  not  the  court  committed 
error  in  denying  their  motion  to  dismiss  and  granting  the 
motion  for  judgment  made  by  defendants. 

The  plaintiffs  are  not  in  a  position  to  raise  the  first  ques- 
tion. Instead  of  standing  upon  their  complaint,  and  allow- 
ing judgment  to  be  entered  against  them,  and  appealing 
therefrom,  they  entered  a  motion  to  dismiss  the  action,  and 
having  elected  so  to  do  must  be  held  to  have  waived  any 
error  growing  out  of  the  action  of  the  court  in  ruling  upon 
said  demurrer.  The  action  of  the  court  in  ruling  upon  the 
motions  filed  by  the  resj>ective  parties  was  in  our  opinion 
erroneous.  The  plaintiffs  had  an  absolute  right  to  have 
their  action  dismissed  when  they  filed  their  motion  there- 
for.    See  §  409,  Code  of  Procedure. 

It  is  possible  that  the  judgment  entered  at  the  instance 
of  the  defendants  would  have  no  greater  force  than  would 
one  of  dismissal  upon  motion  of  plaintiffs,  yet  the  judgment 
entered  should  be  reversed,  and  the  cause  remanded  with 
instructions  to  grant  the  motion  of  the  plaintiffs,  for  the 
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reason  that  such  a  course  may  be  necessary  to  protect 
rights  which  they  were  entitled  to  have  protected  by  a  dis- 
missal at  their  instance.  The  court  refused  them  a  right 
given  them  by  the  statute,  and  it  will  be  presumed  that 
such  action  was  prejudicial  unless  the  contrary  affirma- 
tively appears. 

Dunbar,  C.  J.,  and   Stiles,  Scott  and  Anders,  JJ., 
concur. 


[No.  1006.    Decided  December  21, 1888.] 

Alice  S.  Hill,  Executrix,  Appellant,  v.  Elizabeth  Hill 
et  al. ,  Respondents. 

WILLS  — CHILDREN    NOT    NAMED    OK    PROVIDED    FOR  — EFFECT    ON 
COMMUNITY  PROPERTY  — CONSTRUCTION  OF  STATUTE. 

Sec.  1465,  Gen.  Stat.,  providing  that,  if  any  person  die  leaving  a 
will  in  which  his  surviving  children  or  their  descendants  are  not 
named  or  provided  for,  he  shall  be  deemed  to  have  died  intestate  so 
far  as  such  children  are  concerned,  applies  to  the  testator's  commu- 
nity, as  well  as  to  his  separate,  property. 

Under  the  settled  construction  of  §1405,  Gen.  Stat.,  providing  that 
' '  every  such  testator,  so  far  as  he  shall  regard  such  child  or  children, 
or  their  descendants,  not  provided  for,  shall  be  deemed  to  die  intes- 
tate/1 proof  of  the  testator's  intention  to  make  such  provision,  out- 
side of  the  language  of  the  will  itself,  is  inadmissible. 

Appeal  from  Superior  Court,  King  County. 

Junius  Rochester,  and  Fishback,  Elder  &  Hardin,  for 
appellant. 

Charles  F.  Munday,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Stiles,  J. — The  appellant  asks  a  construction  of  the  will 
of  her  husband,  William  C.  Hill,  deceased,  as  between  her- 
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self  and  the  respondents,  children  of  her  and  the  said 
William  C. 

The  deceased  left  a  will  in  which  all  of  his  property  was 
devised  to  the  appellant,  no  mention  being  made  therein  of 
any  of  his  children.  Certain  of  this  property  is  commu- 
nity real  property  in  this  state.  The  will  was  executed 
December  17,  1888,  and  when  found  and  offered  for  pro- 
bate in  1890  there  was  also  found,  in  a  sealed  envelope 
with  it,  a  letter  signed  by  the  deceased,  and  dated  Decem- 
ber 2%  1888,  which  letter  was  addressed  to  appellant,  and 
made  certain  recommendations  to  her  with  regard  to  the 
management  of  the  property  devised  to  her,  and  of  the 
children,  three  out  of  nine  of  whom  were  named.  The 
court  below  held,  following  the  cases  of  Bower  v.  Bower, 
5  Wash.  225  (31  Pac.  Rep.  598),  and  Barnes  v.  Barker,  5 
Wash.  390  (31  Pac.  Rep.  976),  that  the  deceased  died  in- 
testate as  to  his  children,  and  this  appeal  is  from  the  con- 
struction thus  given  to  the  will. 
•  Appellant  submits  two  propositions — 

1.  Does  the  statute  (Gen.  Stat.,  §  1465),  which  was  con- 
strued in  the  above  cited  cases,  apply  to  community  prop- 
erty i  which  we  unhesitatingly  answer  in  the  affirmative. 
The  only  way  in  which  a  deceased  person  can  dispose  of 
property  in  this  state  is  by  will.  The  term  "  testamentary 
disposition  "  is  used  in  both  the  law  of  the  property  rights 
of  married  persons  (Code  of  1881,  §2411),  and  the  law  of 
descent  of  real  property  (Id.,  §3303;  Gen.  Stat.,  §1481), 
but  the  meaning  is  "  disposition  by  will."  The  very  same 
statute,  which  used  the  words  ''testamentary  disposition, ' ' 
also  used  the  word  "  will "  in  a  negative  way  to  convey  the 
same  meaning.  Code,  1881,  §2409.  But,  without  this,  the 
common  usage  the  world  over  is  to  employ  the  words 
"will,"  "testament,"  and  "last  will  and  testament,"  as 
exactly  synonymous. 

Again,  the  fact  that  during  the  life  of  the  husband  and  wife 
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the  property  acquired  by  purchase  is  held  by  either  in  com- 
mon, or  is  community  property,  does  not  destroy  its  quality 
as  property,  which,  subject  to  debts,  may  be  disposed  of  by 
will  to  the  extent  of  one-half  by  either  spouse.  The  stat- 
ute, for  the  purpose  of  such  disposition,  speaks  of  it  as 
uAwor  her  half  of  the  community  property,"  and  of  the 
descent  of  uitf"  to  the  children  or  the  survivor.  Gen. 
Stat.,  §  1481.  Wherever  the  ownership  of  such  property 
may  be  during  the  life  of  the  husband  and  wife,  the  power 
to  dispose  of  one-half  of  it  by  will  is  at  all  times  as  full 
and  complete,  though  inchoate,  as  though  each  undivided 
half  were  the  property  of  an  unmarried  person.  So,  too, 
the  statute  of  wills,  although  passed  in  1854,  long  before 
the  community  property  system  was  thought  of  in  this 
state,  applies  equally  to  such  property.  Gen.  Stat. ,  §  1458, 
empowers  any  adult  of  sound  mind  to  devise  all  of  his  or 
her  estate,  real  and  personal,  and  this  includes  any  and 
every  kind  of  property,  whether  theretofore  conceived  of 
or  not;  and  the  provisions  of  §  1465  limit  and  qualify  the 
power  of  devise  as  to  community  property  as  well  as  to 
any  other  over  which  the  testator  has  anything  more  than 
a  mere  testamentary  power. 

2.  It  is  submitted  that  there  is  a  difference  between  our 
statute,  Gen.  Stat.,  §  1465,  and  that  of  any  other  state  on 
this  subject,  which  ought  to  cause  a  change  in  our  former 
rulings  excluding  parol  proof  to  show  that  a  testator  had 
provided  for  his  children  otherwise  than  by  his  will.  The 
point  made  is  a  new  one,  and  is  based  upon  the  language 
of  the  statute,  which,  at  the  vital  portion,  reads  thus: 
"Every  such  testator,  so  far  as  lie  shall  regard  such  child 
or  children,  or  their  descendants,  not  provided  for,  shall  be 
deemed  to  die  intestate,"  etc.  The  Oregon  and  Missouri 
statutes,  which  are  otherwise  like  ours,  omit  the  word 
uhe."  Appellant's  contention  is  that  the  sense  of  our 
statute  is:   "Every  such  testator  shall  be  deemed  to  die 
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intestate  so  far  as  he  shall  regard  (consider)  that  such 
child  is  not  provided  for;"  that  is,  it  must  appear,  either 
from  the  will  itself  or  by  parol  proof,  affirmatively,  that 
the  testator's  mind,  at  some  time  subsequent  to  the  making 
of  his  will,  was  that  one  or  more  of  bis  children  or  their 
descendants  were  not  provided  for,  and  necessarily  that  he 
continued  of  that  opinion  until  the  time  of  his  death.  Such 
a  construction  would  make  an  obvious  absurdity  of  the 
whole  statute,  for  it^  would  leave  every  will  to  be  attacked 
by  children  or  grandchildren,  whether  named  as  devisees 
or  not,  with  a  showing  that  the  testator  had  in  some  way 
made  it  known  that  he  did  not  consider  that  he  had  pro- 
vided for  the  assailant.  What  he  would  be  shown  to  have 
" considered"  one  day  would  be  contradicted  by  something 
he  said  the  next,  and  reinstated  as  his  "mind"  on  a  subse- 
quent day.  The  mental  wanderings  of  a  sick  person  would 
be  watched  and  noted  and  laid  by  for  use  in  case  the  read- 
ing of  the  will  should  fail  to  disclose  more  than  a  nominal 
provision.  In  short,  the  sins  of  avarice  and  false  swearing 
would  receive  an  impetus  not  hitherto  dreamed  of  in  con- 
nection with  decedents'  estates. 

The  letter  of  the  statute  is  appealed  to  and  the  rules  of 
construction  are  invoked,  and  it  is  conceded  that  they  must 
be  given  due  force.  But  this  word  "he"  has  been  in  our 
statute  for  almost  forty  years,  and  it  has  never  received 
the  construction  here  contended  for.  Whether  it  was  ever 
before  called  to  the  attention  of  a  court  we  are  unable  to 
say.  It  seems  not  to  have  been  heretofore  expressly  passed 
upon  by  this  court;  but  the  statute  has  undoubtedly  been 
under  consideration  by  courts  of  the  state  and  territory 
hundreds,  if  not  thousands,  of  times,  and  vast  property 
interests  are  held  under  it.  -  In  full  view  of  the  construction 
universally  given  to  it,  the  legislature  has  frequently  re- 
enacted  it,  in  Awe  verba,  and  we  shall  not  now  disturb  that 
construction,  especially  to  give  it  the  absurd  and  alarming 
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effect  which  would  surely  follow  if  the  varying  state  of 
mind  of  a  testator  were  to  be  let  in  to  affect  his  solemn 
will.  In  defense  of  the  construction  which  has  prevailed, 
it  may  be  justly  said  that  this  was  not  the  first  law  of  its 
kind,  by  any  means.  When  Washington  was  a  part  of 
Oregon,  in  1849,  the  territorial  legislature  enacted  this 
precise  section,  with  the  word  "he"  omitted.  (Abbott's 
Real  Prop.  Stats.,  p.  61.) 

Many  other  states  had  similar  laws,,  the  general  purpose 
of  which  was  to  protect  children  from  unjust  omissions  in 
the  disposition  of  their  parents'  estates.  In  some  of  these 
law9  the  right  of  the  child  to  interfere  was  defeated  by  a 
showing  that  the  omission  was  intentional,  and  the  inten- 
tion might  be  made  to  appear  by  evidence  dehors  the  will. 
But  the  object  of  all  such  statutes  was  the  same,  and  we 
believe  that  our  own  provision  had  the  same  inspiration. 
It  is  incredible  that  our  legislature  could  have  intended  to 
introduce  into  the  law  of  wills  such  a  self-destroying  and 
confusing  element  under  the  guise  of  a  benevolent  statute 
which  had  long  been  in  operation  in  other  states. 

There  are  nine  children  interested  in  this  estate,  eight  of 
whom  are  minors.  They  reside  in  the  District  of  Colum- 
bia, know  nothing  of  our  law,  and  were  all  served  by  pub- 
lication. If  this  estate  were  now  distributed  to  the  sole 
devisee,  would  they  be  estopped,  upon  their  respectively 
coming  of  age,  to  show  that  their  father  at  some  time  after 
the  date  of  his  will  regarded  them  as  unprovided  for? 
And  if  not,  must  the  matter  be  left  open  during  the  ten  or 
fifteen  years  which  must  elapse  before  the  youngest  child 
arrives  at  majority?  Facts  which  would  fully  justify  the 
court  in  finding  that  the  testator  was  wholly  dissatisfied 
with  his  will  and  regarded  all  of  his  children  as  unprovided 
for  may  exist,  may  be  easily  provable,  and  may  be  known 
to  the  devisee;  but  the  court  is  called  upon  to  proceed 
without  them,  and  with  no  power  or  means  of  calling  for 
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their  production,  except  as  its  demand  may  be  addressed 
to  infants,  who  are  incapable  of  caring  for  their  own  in- 
terests. True,  there  is  a  guardian  ad  litem,  but  he  cannot 
be  supposed  to  be  in  a  position  to  make  proof  of  such 
matters;  and  so  the  whole  case  of  the  children  must  go  by 
default,  unless  there  be  no  estoppel  as  to  them. 

But  be  these  arguments  good  or  bad,  the  long  adminis- 
tration of  the  law  as  contended  for  by  the  respondents, 
and  its  evident  purpose,  constrain  us  to  uphold  the  con- 
struction heretofore  given  it,  and  the  judgment  before  us 
will,  therefore,  be  affirmed. 

Hoyt,  Scott  and  Anders,  JJ.,  concur. 


[  No.  1088.    Decided  December  21, 1893.] 

7  4i4i         William  B.  Hanna  and  Mollie  Hanna,  Respondents, 


\j\  tell  v.  George    M.   Savage,  Walter  J.   Thompson  and 

aJ  $£\  Henry  Drum,  Appellants. 

PLEADING  —  SUFFICIENCY  of  complaint — ANSWER— judgment  on 
pleadings  —  GUARANTY. 

In  an  action  against  three  defendants  to  recover  the  purchase 
price  of  land,  a  complaint  alleging  that  the  deed  therefor  was  exe- 
cuted to  one  defendant  at  the  request  of  the  other  two,  who  were 
the  real  purchasers;  that  the  grantee  named  in  the  deed  executed  a 
note  secured  by  mortgage  on  the  land  for  the  deferred  payment, 
and  that  the  other  two  defendants,  at  the  same  time  and  as  part  of 
the  same  transaction,  executed  a  bond  or  guaranty  for  the  payment 
of  said  sum,  states  a  cause  of  action  against  all  the  defendants. 

A  bond  to  secure  the  payment  of  money,  which,  after  reciting  the 
debt,  states  that  "the  undersigned  agree  to  be  bounden  ...  for 
the  full  sum  ...  as  specified  in  said  note  and  mortgage,"  if  the 
maker  of  the  note  shall  fail  to  pay  the  same,  is  an  absolute  obliga- 
tion for  the  payment,  and  not  a  conditional  guaranty. 

In  an  action  for  the  purchase  price  of  land  conveyed  to  defend- 
ants, in  which  there  is  no  denial  of  the  allegation  of  the  complaint 
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that  defendants  were  in  possession  at  the  time  of  the  commence- 
ment of  the  action,  nor  a  denial  of  any  other  material  allegation  of 
the  complaint,  the  plaintiffs  are  entitled  to  judgment  on  the  plead- 
ings. 

(  Stiles,  J.,  dissents.) 

Appeal  from  Superior  Courts  Thurston  County. 

Action  by  William  B.  Hanna  and  wife  against  George 
M.  Savage,  Walter  J.  Thompson  and  Henry  Drum,  to  re- 
cover the  sum  of  $17,141,  with  interest.  The  complaint 
alleged  that  defendants  Thompson  and  Drum  proposed  to 
purchase  certain  lands  of  plaintiffs  for  the  sum  of  $18, 141, 
one  thousand  cash  and  the  balance  in  two  years,  and  an  ad- 
ditional sum  of  $5,000,  in  the  event  of  a  standard  guage 
railroad  being  built  into  Olympia  in  the  vicinity  of  the  land 
within  two  years  from  date  of  contract;  that  said  defend- 
ants represented  that  they  were  bankers  and  did  not  desire 
to  appear  as  land  speculators,  and  wished  to  have  the  deed 
to  the  land  made  in  the  name  of  George  M.  Savage,  but 
that  said  defendants  Thompson  and  Drum  would  pay  the 
contract  price;  that  in  pursuance  of  such  agreement  plaint- 
iffs executed  a  deed  to  said  land  to  George  M.  Savage,  who 
gave  his  promissory  note  for  $17,141  to  plaintiffs,  secured 
by  mortgage  upon  said  lands;  that  defendants  Thompson 
and  Drum  paid  $1,000  cash,  and  executed  to  plaintiffs  a 
bond,  or  instrument  of  guaranty,  in  the  following  terms, 
viz.: 

"  Olympia,  Washington,  April  18,  1890. 

"Whereas,  George  M.  Savage  has  purchased  of  William 
B.  Hanna  and  Mollie  Hanna  certain  property,  and  has  given 
to  them  his  note  and  mortgage  for  the  sum  of  seventeen 
thousand  one  hundred  and  forty-one  dollars  ($17, 141 ),  and 
whereas,  said  William  B.  Hanna  desires  additional  security 
for  payment  of  said  sum  of  $17,141. 

"Now,  then,  the  undersigned  agree  to  be  bounden  unto 
said  William  B.  Hanna  and  Mollie  Hanna  for  the  full  sum  of 
$17,141,  with  interest  as  specified  in  said  note  and  mort- 
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gage,  if  said  Savage  shall  fail  to  pay  the  same,  and  as  far- 
ther and  additional  security  the  undersigned  hereby  assign 
to  said  William  B.  Hanna  and  Mollie  Hanna,  for  the 
purpose  of  collateral  security  herein,  five  hundred  (500) 
shares  of  stock  of  the  North  Olympia  Land  Company,  of 
the  par  value  of  fifty  thousand  dollars  ($50,000),  the  cer- 
tificates whereof  are  hereto  attached. 

Walter  J.  Thompson. 

Henry  Drum. 

George  M.  Savage." 

That  all  of  the  papers  above  set  forth  were  made,  exe- 
cuted and  delivered  at  the  same  time  and  in  the  same  place, 
and  as  part  and  parcel  of  the  same  transaction,  except  the 
certificates  of  stock,  which  were  forwarded  from  Tacoma 
some  days  afterward;  that  defendants  are  in  the  quiet,  peace- 
able and  undisturbed  possession  of  said  lands,  and  exercis- 
ing dominion  over  the  same  as  owners  thereof;  that  said 
sum  of  $17,141,  with  interest  thereon  from  October  18, 
1891,  is  now  due  and  payable,  and  that  plaintiffs  are  able 
and  willing  to  deliver  up  for  cancellation  said  note  and 
mortgage  and  all  other  papers  hereinbefore  mentioned  as 
held  by  them  against  the  defendants,  and  fully  discharge 
defendants  from  any  obligations  entered  into  with  reference 
to  said  lands,  upon  payment  of  the  purchase  price  of  said 
lands  and  the  costs  of  this  action,  for  which  sums  they  pray 
judgment. 

The  demurrer  of  defendants  Thompson  and  Drum  to  the 
foregoing  complaint  was  overruled,  and  subsequently,  de- 
fendants having  answered,  plaintiffs  moved  for  judgment 
on  the  pleadings,  which  was  granted  upon  the  grounds  that 
no  material  allegation  of  the  complaint  was  denied,  and  that 
the  answers  of  the  defendants  did  not  state  any  new  matter 
constituting  a  defense.     The  defendants  appeal. 

Doolittle  c&  Fogg,  and  Charles  O.  Bates,  for  appellants. 
Allen  cfe  Moore,  for  respondents. 
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The  opinion  of  the  court  was  delivered  by 

Dunbar,  C.  J. — Appellant's  first  contention  is,  that 
the  court  erred  in  overruling  the  demurrer  of  Thompson 
and  Drum  to  the  complaint  We  think  the  complaint 
states  a  cause  of  action  against  all  of  the  defendants. 
There  is  possibly  more  stated  in  the  complaint  than  was 
necessary  to  state  in  an  action  at  law,  but  it  is  plain  that 
the  object  in  the  particularity  of  statement  and  recitation 
of  the  different  instruments  in  writing  was  to  present  a 
state  of  facts  showing  the  relation  of  Savage,  Thompson 
and  Drum  to  the  plaintiffs,  a  condition  which,  if  true, 
would  make  each  of  the  defendants  principals  in  the  pur- 
chase alleged,  and  equally  bound.  Neither  do  we  think 
there  is  any  oral  statement  tending  to  dispute  the  written 
agreement.  The  statements  are  simply  supplementary. 
The  parties  had  a  right  to  make  the  contract  alleged  in  the 
complaint  to  have  been  made,  and  to  make  any  arrange- 
ment of  convenience  which  they  saw  fit,  and  there  is  noth- 
ing contradictory  between  the  written  obligation  and  the 
allegations  of  the  complaint.  The  allegations  simply  ex- 
plain the  reasons  for  the  form  of  the  contract. 

Much  has  been  said  in  the  briefs,  and  many  cases  cited 
showing  the  respective  liabilities  of  guarantors  and  in- 
surers, but  we  have  been  unable  to  obtain  any  light  from 
such  citations,  for  even  conceding  that  Thompson  and 
Drum  are  guarantors,  under  all  the  authorities  they  are 
absolute  guarantors,  and  are  absolutely  bound.  The  bond 
which  they  all  signed  and  executed  was,  after  reciting  the 
debt,  as  follows: 

44  Now,  then,  the  undersigned  agree  to  be  bounden  unto 
said  William  B.  Hanna  and  Mollie  Hanna  for  the  full  sum 
of  $17,141.00,  with  interest  as  specified  in  said  note  and 
mortgage,  if  said  Savage  shall  fail  to  pay  the  same, ' '  etc. 

Here  is  an  absolute  obligation  for  the  payment  if  Sav- 

27—7  wash. 
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age  fails  to  pay;  not  a  guaranty  that  the  money  can  be 
made  out  of  Savage  by  due  diligence,  but  a  plain  obliga- 
tion that  they  will  pay  it  if  Savage  does  not.  This  dis- 
tinction is  made  clear  by  Randolph  on  Commercial  Paper, 

§850: 

"A  guaranty,"  says  the  author,  "may  be  absolute,  that 
is,  for  the  payment  of  the  bill  or  note;  or  conditional,  that 
is,  a  guaranty  that  it  is  collectible  by  due  diligence.  One 
who  guarantees  payment  becomes  absolutely  liable  on  any 
default  of  payment  by  his  principal." 

And  Daniel  on  Negotiable  Instruments,  §1769,  states 
the  rule  thus: 

"If  A  guarantees,  expressly  or  by  implication,  to  pay 
the  note  of  B  to  C,  provided  B  does  not  pay  it,  he  becomes 
absolutely  liable  for  its  payment  immediately  upon  B's  de- 
fault, and  is,  therefore,  deemed  an  absolute  guarantor  of 
the  due  payment  of  the  note  by  B  to  C.  But  if  A  guaran- 
tees the  collectibility  or  goodness  of  B's  note  to  C,  he  does 
not  absolutely  guarantee  its  payment,  but  only  that  he 
will  pay  it  in  the  event  that  C  shall  test  the  collectibility 
or  goodness  of  the  note  by  regular  prosecution  of  suit 
against  B,  and  shall  be.  unable,  by  due  and  reasonable 
diligence,  to  enforce  its  payment.  And,  accordingly,  he 
is  only  deemed  a  conditional  guarantor  of  payment." 

But  in  this  case  the  complaint  plainly  shows  that  this  in- 
strument was  entered  into  as  a  joint  and  concurrent  con- 
tract. The  several  instruments  were  all  of  the  same  date. 
The  whole  contract  took  effect  at  one  and  the  same  time, 
as  different  parts  of  one  entire  transaction;  consequently 
the  principals  and  sureties  are  to  be  deemed  joint  contract- 
ors, and  joint  makers  of  the  note.  Story  on  Promissory 
Notes,  §  467. 

Appellants  also  complain  of  the  lower  court  in  granting 
the  motion  for  judgment  on  the  pleadings.  We  think  this 
contention  is  equally  untenable.  The  complaint  alleges 
that  appellants  were  in  possession  at  the  time  the  action 
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was  commenced.  This  allegation  is  not  really  denied. 
They  not  only  do  not  deny  their  possession  at  the  time  of 
the  commencement  of  the  action,  but  they  expressly  allege 
that  they  offered  to  rescind  in  a  reasonable  time,  and  to  re- 
convey,  and  that  the  respondents  unjustly  refused,  and 
still  refuse,  to  comply  with  the  demands  of  the  defendants 
in  every  particular. 

Construing  all  the  allegations  of  the  answer  together, 
there  is,  in  our  judgment,  no  denial  of  the  material  allega- 
tions of  the  complaint,  and  the  judgment  will,  therefore, 
be  affirmed. 

Scott,  Stiles,  Anders  and  Hoyt,  JJ.,  concur. 

ON   PETITION   FOR   RE-HEARING. 

A  petition  for  re-bearing  herein  having  been  denied  by 
the  court,  the  following  dissenting  opinion  was  filed  by 
Stiles,  J. : 

Stiles,  J.  {dissenting). — Upon  reconsideration  of  this 
case,  on  the  petition  for  re-hearing,  I  find  myself  unable  to 
sustain  the  decision  heretofore  rendered.  In  the  first  place 
the  court  below,  through  the  judge  sitting  at  the  time,  over- 
ruled a  demurrer  to  the  answer;  but  on  the  day  the  cause 
was  called  for  trial,  another  judge,  without  any  motion  to 
vacate  the  order  overruling  the  demurrer,  entertained  the 
motion  for  judgment  on  the  pleadings  and  granted  it  in- 
stanter. 

This  I  cannot  but  regard  as  an  irregular  and  unwarrant- 
able practice.  The  order  overruling  the  demurrer  was  a 
judgment  of  the  court,  upon  which  the  answering  parties 
had  a  right  to  rely  that  they  would  have  a  trial  upon  the 
merits,  until  it  was  set  aside  in  some  regular  way.  Had 
the  order  been  set  aside  and  the  question  upon  the  de- 
murrer been  re-argued,  then,  if  the  demurrer  were  sustained, 
the  parties  would  have  had  a  right  to  amend  if  they  could, 
and  might  have  cured  the  defects  found.     But  the  motion 
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for  judgment  was  permitted  and  sustained,  and  the  power 
to  amend  cut  off  in  the  face  of  the  former  undisturbed 
judgment,  as  though  it  never  existed.  This  is  neither 
good  nor  seemly  practice. 

Secondly,  I  think  the  answer  was  good  both  as  a  defense 
and  a  counter  claim,  although  the  facts  were  not  in  form 
designated  as  a  counter  claim.  Affirmative  relief,  viz., 
the  rescission  of  the  contract,  the  cancellation  of  the  notes 
and  mortgage  and  the  reconveyance  of  the  land,  was  de- 
manded, and  facts  sufficient  therefor  were  stated. 

The  complaint  set  out  the  deed  containing  a  covenant 
that  the  grantors  were  the  owners  in  fee  of  the  premises, 
free  of  all  incumbrances.  The  answer  alleged  that  the 
grantors  represented  that  they  had  perfect  title  to  the 
premises,  and  knew  that  without  such  title  the  guarantors 
would  not  have  become  responsible  upon  the  notes;  that 
the  grantors  never  had  title  to  an  undivided  three-f ourths 
of  the  premises,  but  that  the  same  was  vested  in  other  per- 
sons named,  and  that  to  certain  described  portions  of  the 
premises  they  had  no  title  at  all.  No  actual  possession  of 
any  of  the  land  was  taken,  but,  nevertheless,  as  soon  as  the 
state  of  the  title  was  ascertained,  a  demand  was  made  upon 
the  grantors  for  a  rescission  of  the  entire  contract,  and  a 
deed  of  reconveyance  was  tendered.  Upon  such  facts, 
which  I  have  very  briefly  summarized,  I  think  a  clear  case 
for  rescission  was  made  out,  which  was  enforcible  as  a 
counter  claim  in  the  suit  on  the  notes. 

I  know  it  is  the  general  rule  that  a  purchaser  of  real  prop- 
erty under  a  deed  of  general  warranty  cannot  defend  a  suit 
for  purchase  money  by  showing  a  merely  defective  title. 
But  this  was  not  a  deed  of  merely  general  warranty,  for 
the  grantors  covenanted  that  they  were  the  "owner*  in 
fee. ' '  Covenants  of  quiet  possession,  warranty  of  title,  and 
the  like,  are  not  equivalent  to  this.  Such  covenants  are 
not  broken  until  ouster;  but  the  covenant  of  ownership  is 
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broken  instantly,  if  ownership  in  fee  does  not  in  fact  exist, 
for  it  is  equivalent  to  a  covenant  of  seizin  and  good  right 
to  convey.  Rawle  on  Covenants,  §58;  Devlin  on  Deeds, 
§§  887-8. 

But  these  matters  of  defense  have  nothing  to  do  with 
the  question  of  rescission,- which  lies  in  every  case  where, 
by  misrepresentation,  a  party  has  succeeded  in  inducing 
another  to  accept  in  fulfillment  of  a  contract  that  which  is 
materially  different  in  quantity,  quality  or  title  from  what 
the  representation  led  him  to  suppose  it  to  be.  This  right, 
of  rescission  continues  although  the  contract  be  an  exe- 
cuted one,  Warvelle  on  Vendors,  p.  836,  §7;  and  it  is  a 
remedy  for  defective  title  to  real  property.  7&,  p.  843, 
§10. 


[No.  1057.    Decided  December 21, 1898.] 

In  the  Matter  of  the  Guardianship  of  the  Infant  Heirs  of 
Ellen  K.  Hill,  Deceased:  Eben  Smith,  Guardian,  Ap- 
pellant. 

APPEAL  —  FINAL  ORDER  —  INTEREST  OF  APPELLANT  —  STRIKING 
SUPPLEMENTAL  STATEMENT —  BRIEFS. 

An  order  requiring  a  guardian  to  pay  over  to  a  ward,  who  had 
become  of  age,  her  proportion  of  certain  moneys  alleged  to  be  in 
his  hands  as  such  guardian,  and  to  account  to  those  of  his  wards 
who  had  not  become  of  age,  is  a  tinal  and  appealable  order. 

Where  an  order  of  court  by  its  express  terms  directs  a  guardian 
to  make  payment  to  wards,  regardless  of  the  question  as  to  whether 
or  not  there  were  sufficient  funds  in  his  hands  belonging  to  the 
estate  of  his  wards,  and  adjudges  that  he  personally  shall  pay  the 
costs,  he  has  sufficient  interest  in  the  subject  matter  of  the  order  to 
authorize  him  to  appeal  therefrom. 

Where  a  statement  of  facts  had  been  property  settled  after  due 
opportunity  had  been  given  to  respondents  to  propose  amendments 
thereto,  and  they  had  proposed  none,  although  the  settlement  had 
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been  several  times  continued  by  the  court  for  the  purpose  of  allow- 
ing them  so  to  do,  the  subsequent  settlement  of  a  supplemental 
statement  at  the  instance  of  respondents  is  irregular,  and  such  state- 
ment should  be  stricken  from  the  record. 

Where  no  substantial  rights  have  been  prejudiced  by  the  delay 
in  filing  briefs,  they  will  not  be  ordered  stricken  because  not  filed 
within  the  prescribed  time. 

Appeal  from  Superior  Court,  King  County. 

Opinion  on  motions  to  dismiss  appeal  and  strike  portions 
of  the  record. 

Tlwmas  J.  Littell,  and  Hughes,  Hastings  A  Stedman, 
for  appellant. 

Hays  &  Humphrey,  and  A.  W.  Hastie,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Hoyt.  J.  —  Respondents  move  to  dismiss  the  appeal 
herein  for  the  reasons — ( 1)  "That  the  appellant  as  guard- 
ian has  no  individual  or  beneficial  interest  in  the  subject 
matter  of  the  appeal;"  (2)  4 * because  the  order  appealed 
from  is  not  a  final  or  appealable  order  as  in  contemplation 
of  law  required.' ' 

The  order  appealed  from  was  absolute  and  final,  in  that 
it  required  the  guardian  to  pay  over  to  one  of  those  for 
whom  he  had  been  guardian,  who  had  become  of  age,  her 
proportion  of  certain  moneys  alleged  to  l>e  in  his  hands  as 
such  guardian,  and  to  account  to  those  of  his  wards  who 
had  not  become  of  age  for  their  proportion  thereof.  In  our 
opinion,  it  was  a  final  order  in  the  proceeding  within  the 
meaning  of  our  statute  regulating  appeals. 

The  order,  by  its  express  terms,  directed  the  appellant 
to  make  payment  regardless  of  the  question  as  to  whether 
or  not  there  were  sufficient  funds  in  his  hands  belonging 
to  the  estate  of  his  wards,  and  adjudged  that  he  personally 
should  pay  the  costs.  Such  being  the  requirements  of  the 
order,  the  appellant  had  such  an  interest  therein  as  would 
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authorize  him  to  appeal  therefrom.  The  motion  must  be 
denied. 

There  was  presented,  at  the  same  time,  a  motion  on  the 
part  of  the  appellant  to  strike  from  the  transcript  a  certain 
part  thereof,  purporting  to  be  a  supplemental  statement  of 
facts,  for  the  reason  that  under  the  circumstances  of  the 
case  the  court  below  had  no  jurisdiction  to  settle  and  cer- 
tify the  same.  It  appears  from  the  transcript,  or  from 
facts  made  to  appear  by  affidavit,  that  the  original  state- 
ment was  properly  settled  after  due  opportunity  had  been 
given  to  the  respondents  to  propose  amendments  thereto, 
if  any  they  had;  that  they  had  neglected  to  propose  any 
amendments,  although  the  settlement  of  such  statement 
had  been  several  times  continued  by  the  court  for  the  pur- 
pose of  allowing  them  so  to  do.  Under  these  circumstances 
we  think  that  the  proceeding  on  the  part  of  the  respondents 
which  led  to  the  settlement  of  the  supplemental  statement 
by  the  court  was  irregular,  and  that  such  statement  is  no 
part  of  a  proper  transcript  of  the  record.  The  motion  to 
strike  it  must  be  granted. 

Appellant  further  moves  to  strike  the  brief  of  the  re- 
spondents, but  without  passing  upon  the  question  as  to 
whether  or  not  the  order  of  the  court  below  extending  the 
time  in  which  the  respondents  might  file  their  briefs  should 
be  given  force,  we  shall  deny  the  motion  for  the  reason 
that  no  substantial  rights  have  been  prejudiced  by  the 
delay. 

Dunbar,  C.  J. ,  and  Stiles  and  Scott,  JJ. ,  concur. 

Anders,  J.,  not  sitting. 
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'  85*  133. 

1 40*  615*     K.  Gottstein,  Appellant^  v.  Seattle  Lumber  and  Com- 
3i    io|  mercial  Company  et  al. ,  Bespondents. 

BUILDING  CONTRACT  —  SURETYSHIP  —  RESCISSION  —  INSTRUCTIONS. 

When  counsel  propose  a  proper  charge,  if  given  at  all  by  the 
court,  it  ought  to  be  given  to  the  jury  in  the  form  submitted. 

In  an  action  to  recover  damages  for  failure  to  perform  a  con- 
tract to  furnish  materials  for,  and  to  build,  certain  houses,  where 
the  defense  is  set  up  by  the  defendant  lumber  company  that  it  was 
a  surety  for  the  other  defendant,  and  that  the  contract  had  been  re- 
scinded, a  charge  to  the  jury  is  erroneous,  when  it  is  open  to  the 
construction  that,  if  the  lumber  company  was  a  surety  merely,  it 
could  not  escape  the  obligations  of  the  contract  unless  there  had 
been  an  agreement  to  abandon  and  rescind  by  all  parties,  as  such 
an  agreement  could  have  been  made  by  plaintiff  with  the  surety  in 
the  absence  of  his  principal. 

In  such  a  case,  where  the  court  has  charged  the  jury  as  to  pass- 
ing upon  the  question  of  rescission  from  all  the  facts  in  the  case,  it 
is  erroneous  to  include  in  the  charge  language  directing  the  atten- 
tion of  the  jury  to  what  the  parties  said,  and  telling  them  that  from 
that  they  were  to  determine  whether  the  contract  was  rescinded  or 
not,  as  the  impression  would  thereby  be  produced  that  the  "whole 
,  of  the  testimony  "  in  the  earlier  portion  of  the  charge  had  reference 
merely  to  the  conversations,  while  there  might  have  been  an  ex- 
plicit oral  agreement  to  rescind,  but  the  conduct  of  the  parties 
might  have  shown  a  clear  intention  to  disregard  the  oral  agree- 
ment. 

In  such  a  case,  where  the  lumber  company,  on  the  face  of  the 
contract,  is  bound  jointly  with  its  co-defendant,  and  its  claim  of 
suretyship  is  not  conceded  by  the  pleadings  or  proof  on  the  part  of 
plaintiff,  an  instruction  that  if  there  was  an  agreement  to  rescind 
between  the  plaintiff  and  the  lumber  company,  which  was  acted  on, 
the  company  was  thereby  released,  is  erroneous. 

A  party  having  requested  the  court  to  charge  that  the  jury  must 
find  certain  facts  in  issue  by  a  preponderance  of  the  evidence,  can- 
not complain  that  the  court  did  not  require  the  evidence  on  those 
points  to  be  clear  and  positive. 

An  instruction  that  if,  by  the  acts  of  plaintiff  in  agreeing  with 
the  lumber  company  alone,  without  its  joint  obligor,  that  the  con- 
tract should  be  abandoned,  the  company  was  led  to  suppose  thai 
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nothing  further  would  be  done  under  it,  and  relying  thereon,  re- 
frained from  taking  any  action  to  save  itself  from  loss,  plaintiff 
would  be  estopped  to  deny  the  rescission,  is  improper  when  there  is 
no  evidence  showing  that  the  lumber  company  would  have  taken 
any  different  course  than  it  did  if  nothing  had  been  said  about  a 
rescission. 

Appeal  from  Superior  Court,  King  County. 

Hughes,  Hastings  cfe  Stedmcm,  for  appellant. 
Burleigh,  Gamble  <&  Burleigh,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Stiles,  J. — Appellant  brought  this  action  to  recover 
sundry  damages  for  failure  to  perform  a  contract  to  fur- 
nish materials  for,  and  to  build,  certain  houses.  The 
answer  of  the  respondent  Seattle  Lumber  and  Commercial 
Company  set  up,  in  the  first  place,  that  it  was  a  surety  only 
for  its  co-respondent  Earp,  and,  secondly,  that  shortly  after 
the  execution  of  the  contract,  by  the  mutual  agreement  of 
all  the  parties  to  it,  it  was  rescinded  and  given  up,  the  fire  of 
June  6, 1889,  at  Seattle,  having  so  changed  the  condition  of 
appellant  and  the  lumber  company  that  they  could  not  go 
on;  and  it  was  also  claimed  that  if  appellant  had  suffered 
damage  in  the  construction  of  the  houses  by  Earp,  or  in  his 
failure  to  construct  them,  it  was  under  some  contract  or 
employment  of  which  the  lumber  company  had  no  knowl- 
edge. 

Upon  the  trial  the  respondent  lumber  company  alone  ap- 
peared (Earp  having  made  default),  and  it  was  developed 
that  the  claim  that  a  rescission  had  taken  place  was  based 
upon  two  alleged  conversations  occurring  on  June  10th,  in 
which  appellant  was  alleged  to  have  suggested  and  re- 
quested that,  on  account  of  their  common  losses  in  the  fire, 
the  whole  matter  of  building  the  houses  be  dropped.  Ap- 
pellant denied  ever  having  requested  or  agreed  to  any  such 
proposition,  and  insisted  that  even  if  there  had  been  such 
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an  agreement,  the  effect  of  it  was  obviated,  and  the  contract 
was  revived  by  the  conduct  of  all  parties  in  subsequently 
proceeding  with  the  erection  of  the  buildings  until  they 
were  nearly  finished.  He  testified  that  so  far  from  having 
been  embarrassed  by  the  fire,  he  had  just  previously  ob- 
tained a  loaq  of  nearly  enough  money  to  pay  for  the 
buildings,  and  that  the  money  was  in  bank,  and  under  the 
terms  of  the  loan  could  be  used  only  for  the  purpose  of 
building.  Earp,  according  to  respondent's  claim,  was  to 
be  the  builder,  and  the  lumber  company  was  to  furnish  the 
lumber  and  mill  work  and  guarantee  his  performance  of 
the  contract.  It  is  conceded  that  in  July,  Earp  proceeded 
with  the  building,  obtaining  his  materials  where  he  could, 
the  lumber  company  having  lost  its  mill,  and  having  gone 
entirely  out  of  the  business  in  which  it  was  formerly  en- 
gaged. The  testimony  of  the  two  sides  does  not  materially 
differ  as  to  how  the  work  came  to  be  resumed.  Earp  de- 
manded pay  from  appellant  for  the  value  of  the  work  done 
and  materials  furnished  before  the  fire;  but  appellant  re- 
fused, and  said:  "You  go  ahead  with  the  building."  No 
money  was  due,  under  the  contract,  until  the  frames  of  all 
the  houses  were  up,  when  a  payment  of  $3,000  was  to  be 
made.  The  amount  demanded  by  Earp  was  only  a  few 
hundreds.  The  contract  was  not  surrendered  or  changed, 
nor  was  any  name  erased  therefrom.  The  architect,  in 
making  certificates  of  work  done,  from  time  to  time,  in  all 
cases  certified  Earp  and  the  lumber  company  as  entitled  to 
payment;  and  in  several  instances  the  lumber  company 
indorsed  on  the  certificates  a  direction  to  pay  the  amount 
named  to  Earp.  When  the  buildings  were  almost  com- 
pleted it  was  found  that  large  bills  for  labor  and  materials 
were  unpaid,  and  Earp  abandoned  his  place  as  manager  of 
the  construction,  whereupon  the  manager  of  the  lumber 
company,  the  same  person  who  had  signed  the  contract, 
was  called  into  a  conference  with  appellant  and  the  archi- 
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tect,  and  it  was  claimed  that  he  there  proposed,  or  gave 
his  assent  to  a  proposition,  that  appellant  should  proceed, 
under  the  terms  of  the  contract,  to  finish  the  buildings  at 
the  expense  of  the  contractors,  if  there  should  be  a  deficit. 
None  of  the  testimony  showing  the  amount  of  the  damage 
was  controverted. 

The  principal  errors  urged  by  appellant  are  as  follows: 

1.  Appellant's  seventh  request  was: 

44  You  are  further  instructed  that  the  execution  of  the 
said  contract  having  been  admitted,  before  you  are  author- 
ized to  find  that  the  same  was  abandoned  and  rescinded, 
you  must  find  from  the  evidence  that  the  minds  of  all  the 
parties  to  the  said  contract  met  and  consented  to  such  re- 
scission.'' 

This  request  exactly  expressed  the  law  of  the  case,  and 
if  the  modifications  made  by  the  court  by§  striking  out  the 
word  "air'  and  inserting  "and  alleged  rescission"  after 
the  second  occurrence  of  the  word  "contract,"  made  the 
charge  mean  anything  different  from  what  it  did  before,  it 
was  error  to  make  the  changes.  We  think  both  forms 
mean  the  same  thing,  and  should  not  reverse  the  case  for 
any  such  cause.  But  when  counsel  propose  a  proper  charge 
it  ought  to  be  given  to  the  jury  in  the  form  submitted,  if 
given  at  all. 

2.  In  so  far  as  appellant's  eighth  request  was  good,  it 
was  covered  by  the  seventh,  as  above  quoted.  It  was  bad 
because  it  was  open  to  the  construction  that  under  it,  if  the 
lumber  company  was  a  surety  merely,  it  could  not  "escape 
the  obligations"  of  the  contract  unless  there  had  been  an 
agreement  to  abandon  and  rescind  by  all  the  parties.  One 
of  the  close  points  in  the  case  was  that  Earp  was  not  pres- 
ent at  the  conversation  where  the  lumber  company  claimed 
appellant  to  have  asked  that  the  contract  be  dropped;  but 
if  the  lumber  company  was  a  surety  merely,  Earp's  ab- 
sence would  have  made  no  difference.  Appellant  would 
have  had  no  right  to  lead  a  mere  surety  to  suppose  the 
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contract  was  ended,  and  afterwards  go  on  with  the  princi- 
pal, without  notice  to  the  surety  and  his  assent  to  his  con- 
tinuing bound. 

3.  The  eighth  charge  given  was: 

"The  court  instructs  you  that  the  question  of  rescission, 
of  whether  that  is  a  fact  or  not,  must  be  proven  by  a  pre- 
ponderance of  the  evidence,  and  that  the  manner  or  the 
language  of  such  rescission  is  immaterial;  it  is  for  you  to 
determine,  from  all  the  facts  in  this  case,  whether  that  con- 
tract was  rescinded  or  not.  You  have  no  right  to  pick 
out  any  particular  part  of  the  testimony  and  say  that  that 
does  or  does  not  prove  a  rescission.  You  should  take  the 
whole  of  the  testimony  and  consider  it;  consider  what  the 
parties  said;  what  the  evidence  shows  that  they  said;  you 
are  to  determine  what  they  said,  and  what  was  said  be- 
tween them,  and  from  that  determine  whether  the  contract 
was  rescinded  qr  not.  If  it  was  rescinded,  that  was  the 
end  of  it  as  far  as  the  Seattle  Lumber  and  Commercial 
Company  is  concerned." 

We  think  the  court  should  have  ended  this  charge  with 
the  words:  "You  should  take  the  whole  of  the  testimony 
and  consider  it."  That  part  of  it  which  directed  the  at- 
tention of  the  jury  to  what  the  parties  said,  and  told  them 
that  from  that  they  were  to  determine  whether  the  con- 
tract was  rescinded  or  not,  was  inaccurate  and  misleading, 
and  could  scarcely  help  producing  the  impression  that  what 
the  court  meant  in  the  earlier  portion  of  the  charge  by  the 
"whole  of  the  testimony,"  or  "facts,"  was  merely  the 
conversations. 

The  last  clause  was  not  a  correct  statement.  The  con- 
tract might  have  been  an  explicit  oral  agreement  to  re- 
scind, and  yet  the  rescission  might  never  have  been  acted 
upon,  and  the  conduct  of  the  parties  may  have  shown  a 
clear  intention  to  disregard  the  oral  agreement. 

4.  Another  charge  was: 

"The  court  further  instructs  you,  gentlemen,  that  if  you 
tind  that,  by  agreement  between  the  plaintiff  and  the  Se- 
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attle  Lumber  and  Commercial  Company  that  it  was  agreed 
that  this  contract  for  the  building  of  these  houses  should 
be  rescinded,  and  need  not  go  ahead,  and  that  as  a  matter 
of  fact  it  was  rescinded,  the  contract  was  rescinded  and 
acted  upon,  then  the  court  instructs  you  that  any  subse- 
quent acts-  of  the  company  by  its  president  in  signing  any 
papers  by  which  Earp,  the  other  contractor,  got  his  pay 
for  work  that  he  may  have  done  under  the  contract  would 
not  bind  the  company,  because  if  the  contract  was  re- 
scinded and  ended,  it  was  ended  for  all  purposes  so  far  as 
that  company  was  concerned. ' ' 

This  charge  could  not  have  been  the  law  of  the  case  un- 
less the  lumber  company  had  been  conceded  to  be  a  surety 
only,  which  was  very  far  from  being  the  fact.  Respond- 
ent insists  that  the  instruction  is  <based  upon  the  supposi- 
tion of  a  finding  that  the  contract  had  in  fact  been  legally 
rescinded,  and  the  rescission  acted  upon,  but  it  is  impossible 
to  so  View  it.  The  premises  are  ati  agreement  between 
appellant  and  the  lumber  company  without  regard  to  Earp, 
and  that  agreement  acted  upon.  The  bond  was  a  joint  ob- 
ligation, upon  its  face,  and  appellant  could  not  be  bound 
by  an  agreement  with  one  of  the  obligors  to  rescind,  un- 
less he  was  a  surety  merely. 

In  this  connection  appellant  complains  that  no  instruc- 
tions were  given  proper  for  the  guidance  of  the  jury  in 
determining  whether  the  agreement  to  rescind,  if  made, 
was  executed  to  any  extent,  and  whether  there  was  a  re- 
newal of  the  contract  by  conduct.  But  it  is  enough  to 
say  that  no  instructions  of  this  kind  were  requested. 

5.  Appellant  having  in  his  requests  asked  the  court  to 
charge  that  the  jury  must  find  the  suretyship  and  the  re- 
scission by  a  preponderance  of  the  evidence,  cannot  com- 
plain that  the  court  did  not  require  the  evidence  on  those 
points  to  be  clear  and  positive. 

6.  Certain  instructions  were  given  to  the  effect  that  if, 
by  the  acts  of  appellant,  in  agreeing  with  the  lumber  com- 
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pany  alone,  without  Earp,  that  the  contract  should  be 
abandoned,  it  was  led  to  suppose  that  nothing  further 
would  be  done  under  it,  and  relying  thereon,  it  was  in- 
duced to  refrain  from  taking  any  action  to  save  itself  from 
loss,  appellant  would  be  estopped  from  denying  that  there 
had  been  a  rescission.  In  our  judgment  all  instructions  to 
this  effect  were  improperly  given,  as  there  was  no  evidence 
in  the  case  to  require  or  justify  them.  The  evidence  fully 
covered  the  point  that  the  lumber  company  did  not,  itself, 
do  anything  in  the  way  of  complying  with  its  contract 
(supposing  it  to  have  been  a  principal)  after  the  fire,  but 
there  was  nothing  to  show  that  it  would  have  acted  in  any 
different  manner  if  nothing  had  ever  been  said  about  a  re- 
scission. It  went  out  of  and  abandoned  the  mill  business, 
and  Earp  took  appellant's  money  and  bought  materials 
elsewhere,  which,  for  all  that  appears,  is  all  that  it  could 
have  done.  There  was  no  attempt  to  show  that  if  it  had 
actively  participated  in  the  management  of  the  business  or 
work  in  connection  with  the  building,  the  result  would 
have  been  in  any  way  different,  or  that  any  other  diligence 
in  its  behalf  would  have  put  it  into  a  better  situation. 

7.  The  question  addressed  to  the  witness  Dobson,  as 
to  whom  the  lumber  company  looked  for  payment  for 
the  materials  it  furnished,  was  incompetent.  Appellant's 
rights  under  the  contract  could  not  be  affected  by  consid- 
erations of  that  kind. 

8.  The  failure  of  the  jury  to  find  a  verdict  against  Earp 
was  a  flagrant  disregard  of  the  charge  of  the  court.  We 
are  not  prepared  to  say  what  the  practice  ought  to  be 
where  one  of  several  defendants  in  a  case  like  this  makes 
default.  All  that  such  a  defendant  is  entitled  to  is  that 
there  shall  be  a  submission  of  the  question  of  the  amount 
of  damages  to  a  jury,  and  the  failure  of  the  jury  to  find 
according  to  the  undisputed  testimony  ought  to  cause  the 
court  to  set  the  verdict  aside  forthwith.     Whether,  in  the 
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absence  of  error  as  to  the  other  defendants,  the  whole  ver- 
dict should  be  set  aside  and  a  new  trial  granted  as  to  all, 
we  do  not  now  decide. 

Other  errors  assigned  were  immaterial;  but  for  those 
mentioned,  except  the  first  the  judgment  is  reversed,  and 
a  new  trial  granted. 

Hoyt  and  Anders,  JJ.,  concur. 

Dunbar,  C.  J.,  and  Scott,  J.,  dissent. 


[N*.  912.    Decided  December  22, 1883.] 

Kudolph  Distler,  Respondent,  v.  Joseph  B.  Dabnev, 

Appellant. 

CONTRACT  TO   CONVEY — VENDOR'S   WANT   OF    TITLE  —  WAIVER  OF 
STRICT  PERFORMANCE  —  PLEADING  —  ASSUMPSIT  —  TRIAL. 

In  an  action  for  rescission  of  a  contract  to  convey  land  on  the 
ground  that  the  defendant  at  no  time  during  the  life  of  the  contract 
had  title  thereto,  it  is  error  to  strike  from  defendant's  answer  para- 
graphs alleging  that  defendant  held  a  contract  for  the  purchase  of 
the  land  from  a  third  party,  who  was  absent  from  the  state  and  had 
neglected  to  execute  a  deed,  although  payment  had  been  made  in 
full;  that  plaintiff,  although  he  had  solicited  and  obtained  from 
defendant  an  extension  of  the  time  of  performance  of  the  contract 
for  five  months,  sought  to  take  advantage  of  the  absence  of  defend- 
ant's vendor  and  of  defendant's  consequent  inability  to  procure  a 
deed  from  him  by  suddenly,  and  long  before  the  time  agreed  upon, 
making  a  tender  and  demanding  his  deed,  in  order  to  find  a  pre- 
text for  the  rescission  of  the  contract  because  the  land  had  depre: 
ciated  in  value. 

Money  paid  under  a  contract  for  the  conveyance  of  land  cannot 
be  recovered  in  an  action  of  assumpsit,  unless  it  appears,  upon  the 
whole  case,  that  the  grantee  had  an  equitable  right  to  rescind  the 
contract,  and  that  the  grantor  should  not,  in  good  conscience,  be 
permitted  to  retain  the  money  paid. 

It  is  error  to  compel  the  trial  of  a  cause  as  an  action  at  law, 
when  both  the  complaint  and  answer  invoke  the  equity  powers  of 
the  court. 
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Where  the  holder  of  a  contract  for  the  conveyance  of  lands 
makes  payments  thereon  after  knowledge  of  his  vendor's  want  of 
title,  he  cannot  take  advantage  of  such  fact,  until  after  full  pay- 
ment or  tender  thereof. 

Although  the  time  of  deferred  payments  is  made  the  essence  of 
a  contract  for  the  conveyance  of  land,  yet  where  strict  performance 
thereof  has  not  been  required,  and  the  purchaser  does  not  make 
payments  upon  time  but  asks  and  secures  extensions,  he  is  in  no 
position  to  require  his  deed  on  the  last  day,  and  the  vendor  has  a 
reasonable  time  to  convey  after  demand. 

(Dunbar,  C.  J.,  and  Scott,  J.,  dissent.) 

Appeal  from  Superior  Court,  Chehalis  County. 

Schofielddk  Sehojield,  and  A.  E.  GrijjitJw,  for  appellant. 
M.  J.  Cochran,  and  J.  B.  Bridget  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Stiles,  J. — The  complaint  set  out  the  contract,  under 
the  terms  of  which  prompt  payment  of  the  installments  of 
purchase  money  was  made  material;  and  alleged  the  mak- 
ing and  acceptance  of  several  small  payments  amounting 
in  gross  to  the  first,  second  and  third  installments.  As  to 
the  fourth  and  last  installment,  it  was  alleged  that  plaintiff 
was  ready  and  willing  to  make  payment  on  the  day  set, 
July  21,  1890,  but  that  defendant  could  not  be  found  on 
that  day.  Tender  and  demand  for  a  deed  were  made  on 
several  subsequent  days  up  to  August  28th.  As  ground 
for  rescission,  it  was  alleged  that  defendant  was  at  no  time 
the  owner  of  the  real  estate  contracted  for  up  to  the  date 
of  the  last  tender,  but  that  one  Nims  at  all  times  during 
the  life  of  the  contract  had  the  legal  title  thereto,  where- 
fore defendant  could  not  convey.  A  demand  for  a  return 
of  the  money  paid  was  also  alleged  to  have  been  made 
September  1st,  coupled  with  an  offer  to  return  the  contract. 
Prayer  for  the  rescission  of  the  contract  and  judgment  for 
the  money  paid. 

Under  this  pleading  we  think  it  was  error  for  the  court 


DISTLER  v.  DABNEY.  433 

Dec.  1898.]  Opinion  of  the  Court  —  Stiles,  J. 

to  strike  from  the  answer  its  sixth  and  seventh  paragraphs, 
which  were  in  response  to  paragraph  five  of  the  complaint, 
in  so  far  as  it  might  be  held  to  charge  a  fraud  on  the  part 
of  defendant  in  contracting  for  the  sale  of  land  which  he 
did  not  own.  The  stricken  paragraphs  alleged  that  defend- 
ant held  from  Nims  a  contract  for  the  purchase  of  this  and 
other  land,  and  had  paid  in  full  therefor;  that  Nims  had 
neglected  to  execute  a  deed  and  was  absent  from  the  state; 
and  that  plaintiff,  although  he  had  solicited  and  obtained 
from  defendant  an  oral  extension  of  the  time  of  performance 
of  the  contract  from  July  21st  to  about  December  25th, 
had  sought  to  take  advantage  of  the  absence  of  Nims  and 
the  inability  of  defendant  to  reach  him  and  thus  procure  a 
deed,  by  suddenly,  and  long  before  the  time  agreed  upon, 
making  his  tender  and  demanding  his  deed,  in  order  to  find 
a  pretext  for  the  rescission  of  the  contract  because  the  land 
had  depreciated  in  value.  The  first  proposition  tended  to 
relieve  defendant  of  any  charge  of  fraudulent  conduct,  and 
the  second  charged  plaintiff  with  bad  faith  in  seeking  a 
rescission,  both  material  matters  in  this  kind  of  a  case. 

The  second  error  of  the  court  was  in  compelling  the  trial 
of  the  case  as  an  action  at  law.  Appellant  maintains  that 
this  is  an  action  for  money  had  and  received,  and  that  he 
was  entitled  to  recover  it  in  assumpsit;  but  we  think  not. 
Time  was  not  made  of  the  essence  of  the  contract  so  far  as 
the  delivery  of  the  deed  was  concerned,  either  by  the  terms 
of  the  instrument  or  by  the  showing  of  other  facts,  and 
there  was  no  direct  allegation  of  fraud  in  the  making  of 
the  contract  which  would  authorize  the  grantee  to  rescind 
of  his  own  motion.  In  such  a  case  it  must  appear  that, 
upon  the  whole  case,  the  grantee  had  an  equitable  right  to 
rescind  the  contract,  and  that  the  grantor  should  not,  in 
good  conscience,  be  permitted  to  retain  the  money  paid. 
Warvelle  on  Vendors,  pp.  942-3.  Moreover  the  complaint 
asked  the  interference  of  the  court  to  declare  a  rescission, 
and  this  was  an  invocation  of  its  equity  powers. 

28—7  WASH. 
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The  answer  presented  wholly  equitable  defenses:  (1) 
That  plaintiff  knew  at  the  time  he  signed  the  contract  that 
Nims  had  the  legal  title.  (2)  That  at  his  request  further 
time  was  given  to  plaintiff  in  April,  1890,  to  pay  his  last 
installment,  and  that  in  consideration  thereof  the  defend- 
ant was  nof;  to  be  required  to  execute  his  deed  until  the 
payment  of  this  installment,  about  Christmas,  1890.  (3) 
That  although  defendant  did  not  have  the  legal  title,  his 
transaction  with  plaintiff  was  in  good  faith,  he  having  a 
contract  with  Nims  under  which  he  could  at  any  time  take 
title.  (4)  That  plaintiff's  action  in  making  demand  for  a 
deed  in  July  and  August  was  in  bad  faith,  in  view  of  the 
change  that  had  been  made  in  the  date  of  closing  the  mat- 
ter from  July  to  December.  (5)  That  as  soon  as  plaintiff 
made  his  demand,  defendant  waived  the  full  time  agreed 
upon,  and  agreed  to  procure  his  deed  from  Nims  as  soon 
as  he  could  reach  him,  and  then  himself  forthwith  convey. 
(6)  That  he  got  Nims'  deed  at  the  earliest  possible  day, 
September  25th,  and  immediately  thereafter,  October  2d, 
tendered  a  deed  to  plaintiff. 

Under  the  issues  made  by  the  pleadings  plaintiff  had 
nothing  to  prove.  A  tender  of  the  last  payment  was  not 
necessary  if,  in  fact,  defendant  had  not  title.  If  he  had  no 
title,  and  no  equitable  excuse  for  not  having  it,  his  contract 
would  have  been  a  fraud  on  the  plaintiff,  who  could  have 
rescinded  it  at  any  time,  but  if  he  had  an  equitable  excuse, 
plaintiff's  tender  could  not  put  him  in  the  wrong.  Thus, 
the  whole  case  rested  upon  the  equitable  defenses  of  the 
answer,  for  the  denials  of  payments  alleged  in  the  com- 
plaint were  sham  and  false;  sham  because  they  related  only 
to  the  payments  on  particular  dates,  and  false  because  they 
had  in  fact  been  made.  The  sole  question  was  whether 
plaintiff  was  entitled  to  have  the  contract  rescinded  after 
the  showing  proposed  to  be  made  by  defendant's  answer, 
and  that  was  a  question  for  the  court. 

Treating  the  general  verdict  of  the  jury  as  though  it 
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were  a  specific  finding  upon  the  two  vital  facts — (1) 
Whether  plaintiff  knew  the  title  to  be  in  Nims;  (2) 
whether  there  was  an  agreement  to  extend  the  time  of 
payment  and  delivery  of  the  deed;  and  considering  it  as 
advisory  merely,  we  are  unable  to  agree  with  it.  In  the 
first  place  the  plaintiff  admitted,  when  on  the  stand,  that 
defendant  told  him  in  April,  when  he  was  making  one  of 
his  partial  payments,  that  if  he  wanted  an  extension  of 
time  on  the  contract  he  (defendant)  would  give  it,  and  that 
he  would,  therefore,  not  have  to  get  the  deed  from  Nims; 
and  that  before  that  he  knew  defendant  did  not  have  the 
title.  Having  made  payments  after  such  knowledge,  he 
could  not  take  advantage  of  defendant's  want  of  title  until 
after  full  payment  or  tender  thereof.  Warvelle  on  Vendors, 
pp.  836,  882. 

Secondly,  in  our  judgment  the  clear  preponderance  of 
the  evidence  was,  that  if  there  was  not  an  agreement  for 
an  extension,  there  was,  at  least,  a  waiver  of  strict  per- 
formance on  both  sides.  There  was  direct  and  positive 
testimony,  by  three  witnesses,  of  the  agreement  to  extend, 
with  no  contradiction  except  by  the  plaintiff  himself. 
There  was  testimony,  also,  that  when  plaintiff  was  making 
his  tender  and  demand  in  August,  he  was  charged  with 
having  agreed  to  the  extension,  and  that  he  did  not  deny 
having  so  agreed.  Although  the  times  of  payment  were 
made  of  the  essence  of  the  contract,  plaintiff  did  not  make 
either  the  second  or  the  third  payment  on  time,  or  in  ohe 
sum,  but  defaulted,  and  made  only  partial  payments  sub- 
sequently. Plaintiff  admitted  asking  for  extensions,  and 
to  having  made  a  request  of  that  character  in  April;  but 
he  claimed  to  confine  them  to  all  but  the  last  payment. 
Yet  if  they  were  so  confined,  according  to  his  understand- 
ing, he  must  have  seen  that  defendant  did  not  so  consider 
it  or  he  would  not  have  referred  to  the  matter  of  getting 
the  deed  from  Nims.     There  was  nothing  about  the  trans- 


436  DISTLER  v.  DABNEY. 

Opinion  of  the  Court — Stiles,  J.  [7  Wash. 

action  which  showed  any  reason  why  either  party  should 
strictly  perform.  Defendant  could  not  claim  it  as  long  as 
he  did  not  have  the  title;  and  plaintiff,  with  his  knowledge 
that  the  title  was  in  Nims,  and  his  frequent  delinquencies, 
was  in  no  position  to  require  his  deed  on  the  last  day. 
Defendant  acted  in  perfect  good  faith  at  all  times.  As 
soon  as  he  learned  of  plaintiff's  anxiety  for  a  deed  he  pro- 
ceeded at  once  to  obtain  the  title  from  Nims,  for  which  he 
had  a  contract,  and  was  ready  to  convey  within  thirty  days 
after  plaintiff's  demand  of  August  28th.  On  the  2d  of 
October  he  tendered  a  deed,  and  plaintiff  refused  to  re- 
ceive it.  Even  if  there  was  no  agreement  to  extend  until 
Christmas,  there  was  a  waiver  of  strict  performance,  and 
defendant  had  a  reasonable  time  to  convey  after  demand, 
and  thirty  days,  under  the  circumstances  of  Nims'  absence 
from  the  state,  was  certainly  not  unreasonable.  The  case 
looks  to  us  very  much  as  though  the  charges  in  the  answer, 
that  there  was  an  oral  extension,  and  that  the  course  of 
the  plaintiff  was  taken  with  a  view  to  surprise  the  defend- 
ant and  exact  the  refunding  of  the  money  paid,  was  sus- 
tained. An  honest  intention  to  comply  with  the  contract, 
and  rely  upon  its  terms  for  his  rights  in  the  premises 
would  have  dictated  that  plaintiff  stop  paying  money  when 
he  learned  in  April  that  defendant  did  not  have  the  title, 
if  he  intended  to  stand  upon  legal  considerations  only. 

Appellant  asks  this  court,  if  the  judgment  be  reversed, 
to  decree  a  specific  performance  of  the  contract  by  direct- 
ing a  judgment  against  the  respondent  for  the  last  install- 
ment of  the  purchase  money,  with  interest,  in  exchange 
for  the  deed,  which  was  brought  into  court  and  tendered 
with  the  answer.  But  the  difficulty  with  that  proposition 
is,  that  there  was  no  cross  bill  by  way  of  counterclaim,  as 
good  pleading  would  require  there  should  be  if  affirmative 
relief  is  demanded.  Had  there  been  a  demurrable  counter- 
claim even,  in  an  equity  case,  we  should  regard  the  facts 
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proven  and  disregard  the  defects  in  the  pleading;  but  there 
is  no  pleading  at  all  upon  which  to  base  affirmative  relief, 
and  it  would  be  error  to  grant  it.  To  dismiss  the  case, 
however,  might  jeopardize  rights  of  both  parties  which 
they  are  entitled  to  preserve,  and  we  shall,  therefore, 
simply  reverse  the  judgment,  and  remand  the  cause  for  a 
new  trial,  with  leave  to  defendant  to  amend  his  answer  by 
adding  thereto  a  proper  counterclaim.  So  ordered. 
Hovt  and  Anders,  JJ.,  concur. 

Dunbar,  C.  J.  {dissenting). — I  dissent.  I  do  not  think 
the  matters  stricken  out  had  any  office  to  perform  in  this 
kind  of  a  case,  unless  it  would  be  to  distract  the  mind  of 
the  jury  from  the  true  issues  to  be  determined  in  the  case. 
So  far  as  the  probabilities  of  the  truthfulness  of  the  wit- 
nesses is  concerned,  I  do  not  care  to  discuss  them.  All 
questions  of  fact  were  submitted  by  the  law  to  the  judg- 
ment of  another  tribunal.  They  have  exercised  their  judg- 
ment and  it  is  binding  upon  me.  The  judgment  should  be 
affirmed. 

Scott,  J.,  concurs. 


[No.  987.    Decided  December  22, 1803.] 

John  A.  Paine,  Respondent,  v.  Joseph  B.  Hill,  Defend- 
ant, and  Haley  Grocery  Company,  Appellant. 

CONTRACT  OF  EMPLOYMENT  —  DISCHARGE  —  EVIDENCE. 

Id  an  action  to  recover  for  breach  of  a  contract  of  employment, 
from  which  plaintiff  alleged  that  he  had  been  discharged,  evidence 
that  the  president  of  the  company  had  told  plaintiff  that  "you  have 
.got  the  vice  president  down  on  you,  and  it  is  very  disagreeable  to 
have  you  here;  and  you  are  not  tit  for  the  grocery  business,  I  can 
see  that,  and  I  think  you  had  better  go,"  which  is  corroborated  by 
the  vice  president's  testimony  that  the  president,  in  conversation 
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with  him,  had  said  that  he  would  let  plaintiff  down  easy,  but  that 
he  would  get  rid  of  him,  is  sufficient,  although  the  testimony  is  con- 
flicting, to  uphold  a  verdict  in  plaintiff's  favor. 

Appeal  from  Superior  Court,  King  County. 

Bailsman,  Kelleher  A  Emory,  for  appellant. 
A.  W.  Hastie,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Dunbar,  C.  J. — The  first  sixteen  pages  of  appellant's 
brief  are  devoted  to  a  discussion  of  matters  that  are  not  at 
issue  in  this  case.  There  is  no  question  at  issue  as  to  the 
right  of  Hill,  the  president  and  manager  of  the  company, 
to  employ  the  respondent.  Hill  himself  testifies  that  he 
employed  him,  and  that  he  had  a  right  to  employ  him. 
This  is  also  conceded  by  Haley,  the  vice  president  of  the 
company,  who  answered  to  the  question,  "What  do  you 
know,  if  anything,  about  Hill's  right  or  privilege  to  select 
a  secretary  and  treasurer?"  by  saying,  '.'That  was  one  of 
the  considerations  when  he  went  in. "  And  to  the  question, 
"What  did  he  say  to  you  about  that,  if  anything?"  by  an- 
swering, "Well,  that  is  something  I  did  not  converse  with 
him  much  about  because  he  had  that  privilege;  I  didn't 
believe  in  interfering  with  his  privileges."  In  the  face  of 
the  testimony  of  the  parties  in  interest,  and  the  further  fact 
that  the  president's  right  to  employ  the  secretary  was  not 
questioned  by  the  defendants  at  the  trial  or  raised  in  the 
pleadings,  it  is  scarcely  worth  while  to  notice  this  proposi- 
tion further. 

Neither  is  there  any  question  at  issue  in  regard  to  his 
actual  employment,  for  Hill,  the  president  of  the  company, 
testified  that  he  did  employ  him;  that  he  was  to  pay  him 
the  amount  per  month  alleged  by  plaintiff  in  his  complaint  m 

So  also  with  the  encumbering  of  the  record  with  the  by- 
laws of  the  company  showing  the  duties  of  the  secretary. 


PAINE  v.  HILL.  439 


Dec.  1893.]        Opinion  of  the  Court— Dunbar,  C.  J. 

The  president  himself  testifies  that  he  employed  Paine  with 
the  understanding  that  there  was  to  be  an  additional  sec- 
retary, and  that  it  was  the  custom  of  the  company  to  em- 
ploy two  secretaries,  and  that  the  company  never  had  been 
two  hours  without  this  additional  help,  and  that  the  busi- 
ness was  so  large  that  it  would  be  impossible  to  transact  it 
without  the  additional  secretary.  And  there  is  no  dispute 
anywhere  in  the  record  that  Paine  was  employed  with  this 
special  understanding. 

Stripped  of  all  verbiage  and  immaterial  discussion,  then, 
the  sole  question  at  issue  was,  did  Paine,  the  respondent, 
quit  the  employment  of  the  company  of  his  own  free  will, 
or  was  he  discharged  by  authority  of  the  company  i  This 
was  a  question  raised  by  the  answer  of  the  defendant  com- 
pany, together  with  the  other  affirmative  defense,  that  the 
plaintiff  had  other  employment,  and  was,  therefore,  not 
damaged.  On  this  latter  proposition,  however,  all  the 
testimony  on  the  subject  was  the  testimony  of  the  plaintiff 
himself,  which  no  doubt  the  jury  took  into  consideration 
in  agreeing  upon  their  verdict.  So  that  the  only  question 
really  at  issue  between  the  parties  was  the  question  of 
discharge,  and  on  this  question  it  seems  to  us  that  there  is 
a  plain  conflict  of  testimony.  It  is  claimed  that  the  testi- 
mony of  the  plaintiff,  taken  as  a  whole,  shows  conclusively 
that  he  was  not  discharged  and  that  he  left  of  his  own  free 
will.  But  we  think  this  claim  is  not  borne  out  by  the 
testimony.  Some  difficulty  had  arisen  between  Haley,  the 
vice  president  of  the  company,  and  Paine,  the  respondent, 
in  regard  to  an  extra  bookkeeper.  Haley  had  insisted 
that  the  extra  bookkeeper  must  be  discharged.  Following 
his  discussion  with  Haley,  Paine  testifies  as  follows: 

44  Well,  I  didn't  see  Mr.  Hill  again  until  Saturday,  that 
was  on  Friday,  the  last  talk  with  Mr.  Haley,  and  Saturday, 
at  shortly  after  1  o'clock,  Mr.  Hill  came  into  the  office, 
and  he  said,  { Well  you  have  got  Haley  down  on  you.    He 
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says  you  were  talking  to  him  about  the  other  bookkeeper/ 
He  says,  fc  You  have  got  him  down  on  you;'  and  he  says, 
'What  you  ought  to  have  done — you  ought  to  have  dis- 
charged Ward  and  kept  the  books  yourself  for  a  week  or 
two,  and  I  would  have  straightened  everything  out  for 
you;  every  thing  would  have  been  all  right.'  And  he  says, 
'You  have  got  him  down  on  you,  and  it  is  very  disagree- 
able to  have  you  here,  and  you  are  not  fit  for  the  grocery 
business,  I  can  see  that,  and  I  think  you  had  better  go/  v 

We  hardly  see  what  stronger  words  of  discharge  could 
have  been  uttered  by  Hill,  the  president  and  manager  of 
the  company,  or  how  he  could  more  plainly  have  announced 
to  Paine  that  his  services  were  no  longer  required.  There 
need  be  no  set  expression  to  discharge  an  employe.  If  he 
is  told,  in  substance,  that  his  services  are  no  further  re- 
quired, that  it  is  disagreeable  for  him  to  be  there,  and  in 
so  many  words  that  he  is  not  fit  for  the  business,  and  that 
he  had  better  go,  it  seems  to  me  that  is  sufficient,  and  the 
jury,  if  this  testimony  had  not  been  disputed,  would  have 
been  amply  warranted  in  coming  to  a  conclusion  that  Paine 
had  been  discharged.  There  is,  however,  some  corrobora- 
tive testimony  sworn  to  by  Haley,  the  vice  president  of 
the  company,  and  who  is  naturally  an  unfriendly  witness, 
swearing  against  his  own  interest. 

In  answer  to  the  question  "Did  Hill  discharge  him*" 
witness  Haley  says  — 

"Well,  Mr.  Hill  told  me  himself — now,  of  course,  I 
know  nothing  about  the  discharging  part — Mr.  Hill  told 
me  himself  that — well,  now  I  can't  get  those  words — he  is 
pretty  fly.  He  said  something  about  letting  him  down 
easy,  but  just  what  it  was  I  don't  remember;  but  he  didn't 
say  he  would  discharge  him.  He  says,  4  You  never  mind, 
you  leave  that  between  Mr.  Paine  and  I.  I  will  get  rid  of 
him/  Those  are  the  words  he  said." 
Q.  "Hill  said  that  to  you*  A.  "Yes." 
Q.  "He  said,  you  leave  that  to  me,  and  I  will  get  rid 
of  him?"     A,    "Yes,  sir." 
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It  seems  to  us  that  this  testimony  is  very  convincing,  to 
the  effect  that  these  parties,  the  president  and  vice  presi- 
dent of  the  company,  were  talking  about  discharging  Paine; 
that  they  intended  to  discharge  him,  and  that  they  there  in 
that  conversation  determined  upon  the  manner  in  which  he 
should  be  discharged,  namely,  by  Hill,  who  was  to  get  rid 
,  of  him,  and  coupled  with  a  statement  of  Hill  made  to 
Paine,  above  mentioned,  makes  out  a  pretty  clear  case  of 
discharge.  It  is  true  that  Hill  in  his  testimony  denies 
positively  that  he  ever  discharged  Paine,  and  there  is  testi- 
mony of  other  witnesses  tending  to  corroborate  him,  but 
that  simply  creates,  as  we  have  said  before,  a  conflict  of 
testimony,  and  it  is  not  important  what  this  court  may 
think  of  the  plausibility  or  probability  of  Hill's  statement, 
or  of  Paine' s  statement.  Another  tribunal  is  clothed  by 
law  with  authority  to  pass  upon  the  credibility  of  the  wit- 
nesses, and  to  weigh  the  testimony,  and  having  done  so, 
this  court  is  bound  by  their  finding. 

So  far  as  the  question  of  accord  is  concerned,  if  there  is 
any  question  of  accord  in  the  case,  the  testimony  on  that 
propositon  was  equally  conflicting,  and  was  passed  upon 
by  the  jury. 

No  errors  are  alleged  as  to  the  admissibility  of  testi- 
mony, or  the  instructions  of  the  court,  and  this  court  does 
not  feel  justified  in  disturbing  the  verdict  of  the  jury  ren- 
dered upon  proper  instructions  given  by  the  court. 

The  judgment  is,  therefore,  affirmed. 

Anders,  Scott  and  Stiles,  JJ.,  concur. 

Hoyt,  J.,  dissents. 
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The  State  of  Washington,  Respondent,  v.  Edmund 
Brodie  and  Thomas  Andrews,  Appellants. 

CRIMINAL  LAW  —  DISCHARGE  OF  ACCUSED   FOR  WANT  OF  TRIAL. 

Where  a  person  charged  with  crime  has  been  arrested  and  con- 
fined in  jail  without  trial  for  a  period  of  more  than  sixty  days,  he  is 
entitled  to  a  discharge  under  Code  Proa,  §  1869,  where  the  only  rea- 
son for  failure  to  try  him  was  that  no  term  of  court  for  which  a  jury 
had  been  called  had  been  In  session  since  the  filing  of  the  informa- 
tion.   (Hoyt,  J.,  dissents.) 

Appeal  from  Superior  Court,  Skagit  County. 

H.  J).  Allison,  for  appellants. 

George  A.  Joiner,  Prosecuting  Attorney,  for  The-  State. 

The  opinion  of  the  court  was  delivered  by 

Scott,  J.  —  On  the  11th  day  of  September,  1893,  the  de- 
fendants were  arrested  on  a  charge  of  grand  larceny  and 
were,  by  a  justice  of  the  peace  of  Skagit  county,  upon  an 
examination  held  by  him  on  the  13th  day  of  September, 
bound  over  to  the  next  term  of  the  superior  court  for  trial. 
On  the  18th  day  of  said  month  the  prosecuting  attorney  of 
said  county  filed  an  information  against  them  accusing  them 
of  said  crime.  Said  defendants  were  unable  at  all  times  to 
give  bonds,  and  since  said  13th  day  of  September  have  been 
confined  in  the  county  jail  of  said  county.  Not  having 
been  brought  to  trial  on  said  charge,  and  more  than  sixty 
days  having  elapsed  since  said  information  was  filed  against 
them,  they  petitioned  for  a  writ  of  habeas  corpus  to  obtain 
their  discharge. 

The  petition  sets  up  the  facts  above  stated,  and  that  the 
trial  had  not  been  postponed  upon  their  application,  and 
that  they  had  not  caused  the  delay  thereof,  but  that  they 
had  at  all  times  been  ready  and  willing  for  trial  upon  the 
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charge  aforesaid;  that  a  jury  term  of  the  superior  court  for 
said  county  should  have  been  held  on  the  fourth  Monday 
of  September,  and  that  another  jury  term  of  said  court 
should  have  been  held  the  first  Monday  of  December  in 
said  year;  that  both  of  said  times  had  passed  since  they 
had  been  informed  against,  and  that  no  such  jury  had  been 
called,  and  that  no  cause  for  delay  or  failure  to  call  the 
same  had  been  filed  or  placed  of  record,  but  that  the  court 
had  postponed  the  calling  of  such  jury  from  time  to  time 
without  any  sufficient  cause  therefor  having  been  shown; 
and  they  also  moved  for  a  discharge  under  §  1369,  Code 
Proc. 

The  prosecuting  attorney  of  said  county  demurred  to 
the  petition  of  the  defendants,  and  on  the  7th  day  of  De- 
cember, 1893,  the  same  coming  on  for  hearing,  the  court 
sustained  said  demurrer  and  denied  the  motion  of  the  de- 
fendants for  a  discharge.  Whereupon  the  defendants  ap- 
pealed. 

The  order  denying  the  motion  recites  substantially  that 
the  prosecuting  attorney  had  not,  in  behalf  of  the  state, 
asked  for  any  continuance  of  said  action,  but  had  always 
been  ready  for  trial,  but  that  said  cause  had  not  been  tried 
for  the  reason  that  no  term  of  court  for  which  a  jury  had 
been  called  had  been  in  session  in  said  county  since  the 
filing  of  the  information. 

As  the  record  stands,  we  are  of  the  opinion  that  no  suf- 
ficient cause  appears  for  not  having  brought  the  defendants 
to  trial,  and  in  the  absence  of  such  cause  they  were  entitled 
to  their  discharge  under  said  section.  The  failure  to  call 
a  jury,  without  any  good  reason  being  made  apparent  why 
one  was  not  called,  was  not  sufficient  to  warrant  holding 
them  in  custody  beyond  the  time  specified  in  said  section. 

Reversed,  and  remanded  with  a  direction  to  discharge 
the  defendants. 

Dunbar,  C.  J.,  and  Stales  and  Anders,  JJ.,  concur. 
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Hoyt,  J.  [dissenting). — lam  unable  to  concur  in  the 
foregoing  opinion — First:  Because  I  think  that  the  sec- 
tion of  the  code  upon  which  the  appellants  found  their 
right  to  a  discharge  must  be  construed  reasonably,  and 
that  when  so  construed  it  cannot  be  held  thereunder  that 
it  is  the  duty  of  a  court  to  call  a  jury,  and  put  the  county 
to  the  expense  incident  thereto,  for  the  express  purpose  of 
trying  a  single  person,  regardless  of  the  nature  of  the 
crime  of  which  he  is  accused.  In  my  opinion,  the  fact 
that  in  the  regular  course  of  the  business  of  a  court  the 
judge  has  found  that  it  was  not  necessary  that  there  should 
be  a  jury  called  is  a  sufficient  reason  for  not  bringing  the 
accused  to  trial  as  provided  for  in  the  section  under  con- 
sideration. If  it  should  be  made  to  appear  that  the  court 
had  willfully  and  wantonly  refused  to  call  a  jury,  a  differ- 
ent question  might  be  presented,  but  until  some  such 
showing  is  made,  his  action  in  regard  thereto  must  be  held 
to  have  been  in  good  faith,  and  that  the  absence  of  a  jury 
under  such  circumstances  could  not  be  held  to  constitute 
any  default  on  the  part  of  the  county,  or  the  prosecuting 
officers,  and,  since  the  accused  could  not  be  tried  without 
the  attendance  of  a  jury,  the  fact  that  the  court  was  in  the 
regular  course  of  its  administration  without  one  would  con- 
stitute good  cause  for  not  bringing  the  accused  to  trial 
within  the  meaning  of  the  section  above  referred  to. 
Second:  In  my  opinion,  the  most  that  could  be  done  in 
the  case  at  bar,  even  in  the  light  of  the  construction  put 
upon  said  section  by  the  majority  of  the  court,  would  be 
to  reverse  the  action  of  the  lower  court  and  remand  the 
case  with  instructions  to  overrule  the  demurrer  and  allow 
the  prosecuting  attorney  to  file  an  answer  to  the  petition. 
That  such  would  be  the  regular  course  is  conceded  by  the 
majority,  but  on  account  of  some  loose  recitals  in  the  order 
made  by  the  court  at  the  time  it  overruled  the  demurrer, 
they  hold  that  an  exceptional  case  is  presented,  which  war- 
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rants  the  discharge  of  the  appellants.  In  my  opinion,  the 
recitals  in  said  order  are  no  proper  part  thereof ,  and  should 
not  be  held  to  be  binding  upon  the  prosecuting  attorney. 
His  demurrer  having  been  sustained,  he,  of  course,  no 
longer  paid  any  attention  to  the  matter,  and  such  recitals 
should  not  preclude  him  from  making  further  defense  in 
the  event  of  such  demurrer  being  overruled. 


[No.  11M.    Decided  December  22, 1893.] 

The  State  of  Washington,  on  the  relation  of  Thurston 
County,  v.  L.  R.  Grimes,  State  Auditor. 

COSTS  IN  CRIMINAL  CASES  —  LIABILITY  OP  STATE*-—  CONSTITUTIONAL 
LAW  — ACT  DIMINISHING  COMPENSATION   BY   FEES. 

The  state  is  not  liable  to  the  county,  upon  the  successful  prose- 
cution of  a  felony  in  the  superior  court,  for  such  costs  as  clerk's 
and  sheriffs  fees,  fees  and  mileage  of  jurors,  stenographer's 
charges,  and  expenses  incurred  for  a  plat  of  the  scene  of  the  crime, 
nor  for  the  fees  of  defendant's  witnesses  in  the  preliminary  exam- 
ination/ 

The  state  is  liable,  in  such  cases,  for  the  fees  of  defendant's  wit- 
nesses appearing  and  testifying  at  the  trial,  when  the  cost  bill 
therefor  has  been  certified  by  the  clerk  and  approved  by  the  judge. 

The  constitutional  prohibition  against  diminishing  the  compen- 
sation of  any  public  officer  during  his  term  does  not  apply  to 
officers  who  receive  specific  fees  for  specific  services,  and  accord- 
ingly the  fees  of  justices  and  constables  may  be  reduced  by  a  law 
passed  subsequently  to  their  election  and  qualification. 

Original  Application  for  Mandamus. 

Milo  A.  Root,  Prosecuting  Attorney,  for  relator. 
James  A.  Haight,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Stiles,  J. — The  respondent,  as  state  auditor,  refuses  to 
allow  and  issue  his  warrant  for  certain  items  contained  in 
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a  cost  bill  in  the  case  of  a  successful  prosecution  for  felony 
in  the  superior  court  of  Thurston  county,  and  a  mandamus 
is  asked  for  to  require  him  to  do  so.  The  items  disallowed 
are  as  follows: 

1.  Clerk's  fees *28  80 

2.  Sheriffs  fees 131  10 

8.  Stenographer,  6  days 60  00 

4.  Plat  of  scene  of  crime 20  00 

5.  Fees  and  mileage  paid  trial  jurors 382  60 

6.  Same,  paid  jurors  on  special  venire 290  40 

7.  Fees  of  defendant's  witnesses  on  trial 858  40 

8.  Same,  on  preliminary  examination 110  20 

The  fees  of  the  justice  of  the  peace  who  held  the  pre- 
liminary examination,  and  of  the  constable  attending  the 
justice,  were  allowed  in  part  only,  the  auditor  claiming 
that  they  should  be  based  on  the  fee  bill  of  1893  (Laws, 
p.  421),  and  the  relator,  that  the  schedule  of  fees  thereto- 
fore existing  should  apply. 

This  is  one  of  the  most  difficult  matters  which  this  court 
has  had  to  pass  upon,  not  because  of  any  principle  of  law 
involved  in  it,  but  because  of  the  almost  total  lack  of 
statutory  guidance.  Previous  to  1883,  the  Code,  §§  2J.06-7, 
contained  definite  provisions  on  the  subject,  under  which 
the  territory  was  required  to  pay  the  costs  allowed  by  the 
district  judge  in  every  case  of  successful  prosecution  for 
felony.  But  the  act  of  November  28,  1883  (Laws,  p.  35 ), 
amended  both  of  those  sections,  very  little  to  their  improve- 
ment so  far  as  the  construction  of  them  goes.  Sec.  2106 
was  only  slightly  changed,  so  as  to  provide  for  the  trans- 
mission of  a  triplicate  of  the  cost  bill,  as  allowed  by  the 
judge,  to  the  territorial  auditor.  But  §2107  was  altered 
in  its  entire  scope,  so  far  as  the  territory  was  concerned. 
It  provided  as  follows: 

"On  receipt  of  the  certified  copy  of  said  cost  bill,  the 
territorial  auditor  shall  examine  and  audit  said  bill  and 
allow  the  same,  or  so  much  thereof  as  may  be  aUowaftle 
against  the  tej'ritory^  and  shall  credit  the  amount  so  allowed 
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to  the  county  from  whence  the  bill  came  as  so  much  ter- 
ritorial tax  paid." 

Thus  the  statute  remains  at  this  time.  Gen.  Stat.,  § 3053. 
Now  the  general  rule  under  our  system  of  county  organiza- 
tion is,  that  the  counties  are  burdened  with  the  entire  cost 
of  the  administration  of  the  criminal  laws  within  their 
boundaries;  and,  in  turn,  they  receive  and  appropriate  to 
their  own  use  all  fines  and  costs  collected  in  criminal  cases. 
Gen.  Stat,  §3054;  Code  Proa,  §1335.  In  unsuccessful 
prosecutions,  no  matter  what  the  grade  of  the  crime,  they 
bear  the  entire  expense;  and  in  all  cases  they  must,  in  the 
first  instance,  disburse  for  all  such  expenses,  and  are  di- 
rectly liable  to  officers,  witnesses,  jurors,  etc.  The  old 
§  2107,  however,  gave  them  an  absolute  offset  for  expenses 
in  successful  prosecutions  for  felony,  against  so  much  ter- 
ritorial taxes,  when  the  judge  had  approved  the  cost  bill. 
But  the  amendment  of  1883  changed  all  this,  took  away 
the  finality  of  the  judge's  approval  and  the  absoluteness  of 
the  territory's  liability,  and  made  the  territorial  (now  state) 
auditor's  approval  a  necessity,  and  the  auditor's  action  was 
limited  to  so  much  of  the  bill  as  was  "allowable  against 
the  territory."  Therefore  the  difficulty  now  is  to  say 
what  is  "allowable,"  the  legislature  having  repealed  the 
only  portion  of  the  law  which  ever  provided  that  anything 
should  be  so  allowed.  Under  the  general  rule  as  to  coun- 
ties, nothing  whatever  would  have  been  allowable  against 
the  territory,  but  for  §  2107;  and  with  that  section  re- 
pealed, the  counties  would  have  been  left  to  pay  all  such 
expenses.  But  we  now  have  an  implication  that  some- 
thing is  to  be  paid  by  the  state,  and  a  considerable  annual 
appropriation  for  that  purpose,  with  no  guide  as  to  what 
particular  items  are  chargeable  to  the  state  except  as  it 
may  be  got  by  implication  from  scattered  provisions  of  the 
statutes. 

The  relator's  proposition  is  that  the  auditor  should  allow 
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all  of  the  items  of  the  cost  bill  except  such  as  are  by  law 
chargeable  to  the  county  alone.  This  is,  perhaps,  as  good 
a  rule  as  can  be  framed,  and  we  shall  proceed  to  examine 
the  items  before  us  according  to  that  standard. 

1.  The  clerk  is  a  salaried  officer  and  can  collect  no  fees 
against  the  county  or  the  state.  It  may  be  that  clerk's 
fees  can  be  included  in  the  judgment  against  a  prisoner 
who  is  convicted,  but  such  fees  are  not  to  be  embraced  in 
the  cost  bill  here  spoken  of,  which  is  a  list  of  such  expenses 
of  the  particular  case  as  are  not  otherwise  provided  for. 

2.  The  foregoing  applies,  also,  to  sheriff's  fees. 

3.  A  stenographer  is  a  convenience  merely,  not  author- 
ized by  any  statute.  This  facility  to  the  trial  of  criminal 
cases,  when  necessary,  and  if  allowable  for  at  all,  must  be 
provided  by  the  county. 

4.  A  plat  or  map  is  of  the  same  character  as  the  services 
of  a  stenographer. 

5.  6.  The  counties  are  expressly  made  liable  for  the  pay- 
ment of  the  per  diem  and  mileage  of  jurors  (Gen.  Stat., 
§3031),  and  this  provision  is  placed  in  opposition  to 
"costs  in  criminal  cases,"  which  are  spoken  of  in  another 
place  in  the  same  section.  Each  juror  is  entitled  to  re- 
ceive from  the  clerk,  at  the  close  of  his  term  of  service,  a 
certificate  of  the  amount  of  his  per  diem  and  mileage, 
without  regard  to  the  cases  he  has  been  called  to  sit  in, 
whether  civil  or  criminal.    Gen.  Stat.,  §3049. 

Every  venire  is  either  the  general  venire  authorized  by 
law,  or  a  special  venire  directed  by  the  court.  The  judge 
does  not  pass  upon  juror's  certificates,  and  their  compen- 
sation does  not  belong  in  the  cost  bill  here  treated  of.  A 
prisoner,  when  convicted,  is  chargeable  with  a  jury  fee  of 
twelve  dollars,  which  goes  into  the  cost  bill  against  him. 
Gen.  Stat,  §3052.  A  jury  is  an  essential  part  of  a 
criminal  court,  which  the  county  must  provide. 

7.   Witnesses  are  allowed  fees  and  mileage  in  criminal 
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cases,  which  must  be  included  in  the  cost  bill,  certified  by 
the  clerk  and  approved  by  the  judge  (Code  Proa,  §1382; 
Gen.  Stat,  §3049),  although  this  is  said  more  because 
there  is  no  statutory  provision  on  the  subject  than  for  any 
other  reason.  It  is  highly  proper,  however,  that  the  judge, 
who  is  better  able  to  say  whether  a  witness  was  reasonably 
necessary  or  not  than  any  other  officer,  should  pass  upon 
such  allowances,  and  the  cost  bill  is  the  only  means  of 
bringing  the  matter  before  him.  Gen.  Stat.,  §  233,  makes 
it  the  duty  of  prosecuting  attorneys  "to  carefully  tax  all 
cost  bills  in  criminal  cases,'7  and  "take  care  that  no  use- 
less witness  fees  are  taxed  as  part  of  such  costs. ?' 

But  the  contention  here  is,  that  defendant's  witness  fees 
are  not  allowable  in  case  of  a  conviction,  and  that,  at  any 
rate,  they  are  not  allowable  against  the  state.  This  opin- 
ion, rejecting  the  foregoing  items,  would  carry  with  it  a  de- 
nial of  the  writ  of  mandamus;  for  the  application  comes  as 
a  whole,  and  cannot  be  refused  in  part  and  granted  as  to 
the  rest.  But  it  will  probably  save  another  like  proceed- 
ing if  we  here  indicate  our  views  as  to  these  witness  fees. 

The  constitution  guarantees  to  an  accused  person  the 
right  to  have  compulsory  process  to  compel  the  attendance 
of  witnesses  in  his  own  behalf,  without  the  advancement  of 
money  or  fees  to  secure  this  right.  But  it  cannot  be  that  the 
measure  of  the  constitutional  requirement  would  be  filled 
by  the  mere  issuance  of  a  subpoena  by  the  clerk,  leaving  to 
the  accused  the  burden  of  making  service  and  paying  fees 
and  mileage.  Such  a  construction  would  be  to  give  the 
shadow  and  withhold  the  substance;  and  we  think  the  con- 
stitution can  only  be  satisfied  by  the  production  of  the  wit- 
ness in  court  without  the  payment  of  fees  or  mileage  in 
advance.  To  bring  this  about,  of  course  the  accused  is  not 
at  liberty  to  sow  the  country  broadcast  with  subpoenas. 
He  ought  to  apply  to  the  court  or  judge  for  an  order  for 
the  issuance  of  a  subpoena  and  the  service  thereof,  and 
make  a  showing  in  general  terms  of  the  necessity,  so  that 
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there  may  be  no  wasteful  expense.  Witnesses  thus  sub- 
poenaed, and  other  witnesses  voluntarily  appearing  and 
giving  material  testimony  at  the  trial,  should  have  their 
per  diem  and  mileage  taxed  in  the  cost  bill,  and  paid  by  the 
county,  which  will  then  be  entitled  to  recover  the  amounts 
from  the  accused  in  case  of  conviction.  The  cost  bill  com- 
ing to  the  auditor  ought  to  show  on  its  face  that  witness 
fees  and  mileage  allowed  by  the  judge  were  of  this  charac- 
ter, and  such  fees  and  mileage  ought  to  be  allowed  against 
the  state,  since  they  are  not  expressly  chargeable  to  the 
counties. 

8.  But  defendant's  witnesses  at  a  preliminary  examina- 
tion are  an  entirely  different  matter.  .  The  constitutional 
provision  referred  to  applies  to  trials  only,  and  a  prelimi- 
nary examination  is  not,  in  any  proper  sense,  a  trial. 
Whatever  expense  the  defendant  incurs  there  is  his  own 
matter,  and  is  not  recoverable  against  either  the  county  or 
the  state  if  the  defendant  is  held. 

9.  Touching  the  justice's  and  constable's  fees,  it  is 
claimed  that,  as  the  fee  bill  of  1893,  which  reduced  fees 
materially,  was  passed  subsequently  to  their  election  and 
qualification,  the  prohibition  against  diminishing  the  com- 
pensation of  any  public  officer  contained  in  art.  2,  §  25  of 
the  constitution  operates  to  postpone  the  effect  of  that  law 
until  the  terms  of  these  officers  expire.  But  one  authority 
is  cited  [Board  of  Supervisors  v.  Ilackett,  21  Wis.  620), 
and  that  case  held  that  such  a  constitutional  provision  ap- 
plied only  to  such  officers  as  receive  a  fixed  salary  out  of 
the  public  treasury,  and  not  to  officers  who  receive  specific 
fees  for  specific  services.  The  section  of  the  Wisconsin 
constitution  construed  is  exactly  like  our  own,  and  we 
think  the  reasons  given  for  the  ruling  in  the  case  cited  are 
conclusive. 

The  application  for  a  writ  is  denied. 
Dunbar,  C.  J.,  and  Hoyt,  Scott  and  Anders,  JJ., 
concur. 
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[No.  960.    Decided  December  26, 1898.] 

T.  W.  Soules,  Appellant,  v.  George  D.  McLean,  Ella 
R.  McLean  and  W.  F.  McKay,  Respondents. 

PARTNERSHIP  IN  LANDS  — RESULTING  TRUST  — SUFFICIENCY  OF 
EVIDENCE. 

In  an  action  for  an  accounting  between  partners  and  to  declare 
a  trust  in  certain  lands,  the  evidence  showed  that  S.,  M.  and  the 
owner  of  the  lands  agreed  to  form  a  partnersnip  for  a  term  of  two 
years  for  the  platting  and  sale  thereof;  that  M.  was  to  advance 
moneys  for  the  improvement  and  expenses  of  handling  the  land, 
and  after  the  payment  of  such  moneys,  with  $15  per  acre  to  the 
owner,  the  profits  were  to  be  divided  in  the  proportion  of  one-half 
to  M.  and  one-fourth  each  to  S.  and  the  owner;  that  the  contract 
of  partnership  was  not  put  in  writing,  but  the  land  was  taken  in 
the  name  of  M.  alone,  for  the  purpose  of  facilitating  its  disposal; 
that  M.  represented  to  purchasers  and  others  that  S.  had  an  inter- 
est in  the  land  as  co- partner;  that  the  larger  part  of  the  money 
expended  in  improvements  was  put  upon  that  part  of  the  land 
remaining  unsold,  and  which  M.  now  claims  as  his  individual  prop- 
erty. Held,  Sufficient  to  establish  a  co-partnership  and  a  resulting 
trust  in  favor  of  S.  in  one-fourth  of  said  lands. 

It  being  the  duty  of  the  clerk,  under  Laws  1891,  p.  345,  §15,  to 
transcribe  all  the  pleadings,  orders,  notices,  appeal  bonds,  etc., 
upon  the  taking  of  an  appeal,  fees  therefor  must  be  allowed  in 
the  supreme' court,  although  much  of  the  matter  may  be  unneces- 
sary for  the  hearing  on  appeal. 

The  clerk  is  not  authorized  to  tax  fees  for  approving  appeal  and 
supersedeas  bonds. 

Appeal  from  Superior  Courts  Skagit  County. 

Sinclair  &  Smith,  for  appellant. 
Million  c&  Houser,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Scott,  J. — This  is  an  action  in  equity,  brought  by 
plaintiff  for  the  purpose  of  closing  up  the  affairs  of  a  co- 
partnership  consisting   of   himself   and   the   respondents 
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McKay  and  George  D.  McLean.  He  asked  for  an  ac- 
counting, and  that  the  defendant  George  D.  McLean,  in 
whose  name  certain  real  estate  stood  which  the  plaintiff 
claimed  belonged  to  said  co-partnership,  be  declared  to  be 
holding  the  same  as  trustee,  and  especially  as  a  trustee  of 
the  plaintiff  of  a  one-fourth  interest  therein,  which  he  al- 
leged to  be  his  individual  proportion  of,  or  interest  in,  said 
lands;  and  also  that  said  McLean  be  required  to  account 
for  certain  moneys,  notes,  contracts  and  evidences  of  in- 
debtedness which  had  been  received  by  him  in  the  conduct 
of  the  firm's  business. 

The  lands  in  question  consist  of  a  large  portion  of  the 
townsite  of  the  town  of  Burlington,  in  Skagit  county.  An 
option  to  buy  these  lands  had  been  granted  in  January, 
1890,  by  the  defendant  McKay,  who  was  the  original 
owner  thereof,  to  the  plaintiff  and  three  other  persons  not 
parties  to  this  action.  Near  the  expiration  of  said  year  it 
seemed  likely  that  said  persons  would  be  unable  to  comply 
with  the  terms  of  said  purchase,  whereupon  plaintiff  sought 
to  effect  a  new  arrangement  whereby  another  company 
would  be  formed  to  take  said  lands,  and  obtained  permis- 
sion from  McKay  to  do  so  if  he  could.  With  this  in  view 
he  approached  the  defendant  McLean  and  informed  him 
of  said  prior  arrangement  and  of  its  being  likely  to  fall 
through,  and  his  desire  to  effect  a  new  arrangement 
whereby  said  lands  could  be  taken,  and  of  the  terms  upon 
which  the  same  could  be  procured  from  McKay. 

The  lands  comprised  several  hundred  acres  in  quantity, 
and  he  informed  McLean  that  McKay  would  dispose  of 
the  same  at  the  rate  of  fifteen  dollars  per  acre  and  an  inter- 
est in  the  profits  that  might  be  made  from  platting  the 
same  and  selling  to  other  parties;  and  furthermore,  that 
McKay  desired  to  procure  a  loan  of  several  thousand 
dollars. 

Plaintiff  contends  that  McLean  was  anxious  to  effect  the 
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proposed  arrangement,  and  that  it  was  agreed  between  him- 
self and  the  defendants  McKay  and  said  McLean,  that  they 
would  and  that  they  did  form  a  co-partnership  for  the  pur- 
pose of  taking  an  option  on  said  lands  at  the  rate  of  fifteen 
dollars  an  acre,  and  platting  the  same  as  a  townsite,  and  that 
they  were  to  make  various  improvements  thereon  and  place 
said  lands  when  platted  upon  the  market.  That  the  price 
of  fifteen  dollars  per  acre  and  the  expense  of  platting  and 
of  making  such  improvements  as  should  be  made,  together 
with  other  necessary  expenditures,  should  be  charged  up  as 
expenses,  and  all  sums  received  over  the  cost  price  and 
such  expenditures  should  be  divided  between  said  parties, 
one-half  to  McLean  and  one-fourth  to  plaintiff  and  one- 
fourth  to  McKay;  that  a  written  contract  to  this  effect  was 
never  executed  by  said  parties;  that  one  was  drawn  by  Mc- 
Lean but  fliat  he,  some  time  subsequently,  came  to  plaint- 
iff's residence  in  said  town  of  Burlington  and  informed 
him,  in  the  presence  of  his  wife  and  daughter,  that  he  had 
reduced  said  agreement  to  writing,  but  had  not  brought  it 
with  him  because  he  had  thought  of  a  better  arrangement; 
that  it  was  likely  to  embarrass  them  a  good  deal  in  dispos- 
ing of  said  lands  if  the  legal  title  was  allowed  to  remain  in 
McKay,  for  the  reason  that  he  was  absent  from  said  town 
and  county  a  large  portion  of  the  time,  and  that  it  would 
be  difficult  to  find  him  to  execute  conveyances  and  attend 
to  other  necessary  business;  and  for  that  reason  he  thought 
it  better  that  the  title  to  said  lands,  or  a  portion  of  them, 
be  conveyed  outright;  and  upon  being  asked  in  whose 
name  he  proposed  to  have  the  title,  he  said  that  as  he  was 
to  advance  the  money,  he  thought  it  would  be  no  more  than 
right,  as  affording  him  additional  security  therefor,  that  the 
title  should  be  taken  in  his  name.  Some  further  conversa- 
tion was  had  in  relation  thereto,  and  subsequently  an  ar- 
rangement was  effected  whereby  several  hundred  acres  of 
said  land  was  deeded  by  McKay  to  McLean,  and  the  same 
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was  thereafter  platted  as  previously  talked  of,  and  improve- 
ments were  made  thereon  in  the  way  of  building  a  school 
house,  grading  and  planking  streets,  clearing  said  lands, 
etc. ;  and  certain  papers  were  executed  appointing  plaintiff 
and  McKay  agents  for  the  purpose  of  effecting  sales  of 
said  lands  to  other  parties. 

The  defendant  McLean  did  not  reside  at  Burlington  afore- 
said, and  McKay  was  away  therefrom  a  large  portion  of  the 
time.  Sales  were  negotiated  by  plaintiff  of  various  tracts  to 
outside  parties,  and  money  and  evidences  of  indebtedness 
received  therefor,  which  were  delivered  to  McLean  as  cus- 
todian of  the  firm's  property.  Several  thousand  dollars 
were  expended  in  the  way  of  making  improvements  upon 
said  lands;  but  none  of  said  amounts  are  definitely  appar- 
ent from  the  testimony.  The  books,  contracts,  etc.,  by 
which  it  is  claimed  the  same  appear,  were  adniftted  in  evi- 
dence. 

It  is  further  contended  by  plaintiff  that,  upon  the  ex- 
piration of  the  time  limited  for  said  co-partnership  to  con- 
tinue, all  lands  remaining  unsold  were  to  be  divided 
between  the  members  of  said  firm,  of  which  plaintiff  was 
to  receive  one-fourth. 

The  defendants  answered,  denying  all  the  material  alle- 
gations of  the  complaint,  but  admitted  in  their  testimony 
that  a  co-partnership  was  formed  for  the  purposes  claimed, 
to  continue  for  two  years,  but  denied  that  either  plaintiff 
or  McKay  was  to  have  any  interest  in  the  lands  remain- 
ing unsold  at  the  expiration  thereof. 

The  court  below  dismissed  the  cause,  and  plaintiff  ap- 
pealed. Notwithstanding  the  fact  that  the  learned  judge 
of  said  court  heard  the  witnesses  testify,  we  are  unable  to 
agree  with  the  conclusions  reached  by  him  upon  the  evi- 
dence, which  appeals  to  us  so  strongly  in  favor  of  the 
plaintiff  that  we  are  constrained  to  reverse  the  findings  of 
the  lower  court  thereon.     We  deem  it  unnecessary  to  set 
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the  evidence  forth  in  detail,  or  to  give  more  than  a  brief 
summary  of  it. 

The  evidence  upon  the  part  of  the  plaintiff  consisted  of 
the  testimony  of  himself  and  his  wife  and  daughter, 
and  several  persons  who  had  purchased  some  of  the  lands 
in  question,  or  who  had  negotiated  therefor,  many  of  them 
being  entirely  disinterested  in  the  result  of  the  case.  From 
the  testimony  of  these  disinterested  witnesses  it  appears 
that  the  defendant  McLean,  upon  a  number  of  occasions, 
spoke  of  plaintiff  as  being  part  owner,  partner  and  part 
proprietor  in  the  ownership  of  said  lands;  and  from  the 
testimony  of  the  plaintiff  and  his  wife  and  daughter  it  ap- 
peared that  upon  the  occasion  of  defendant  McLean's  call- 
ing at  their  house  when  he  proposed  the  arrangement  with 
regard  to  taking  the  title  to  the  lands  in  his  own  name, 
that  he  expressly  stated  that  the  effect  of  it  would  be  that 
he  would  hold  the  same  only  as  a  trustee  of  the  co-partner- 
ship. 

The  testimony  of  McLean  as  to  these  matters  is  not  sat- 
isfactory as  supporting  his  contention  with  reference  to 
the  agreement.  Some  of  these  statements,  so  claimed  to 
have  been  made  by  him,  he  admitted  to  be  true;  he  denied 
some  of  them,  and  could  not  remember  with  regard  to 
others.  He  admitted  having  written  a  letter  to  one  Wil- 
son, who  was  negotiating  for  a  millsite  upon  said  lands, 
which  letter  was  introduced  in  evidence,  and  which  clearly 
referred  to  the  plaintiff  as  a  part  owner  of  the  lands  in 
controversy. 

McKay  testified  in  favor  of  McLean  and  apparently 
against  his  own  interests.  He  testified  that  neither  him- 
self nor  the  plaintiff  was  to  have  any  interest  in  the  lands 
remaining  unsold,  but  that  the  same  were  to  belong  to 
McLean  exclusively,  at  the  expiration  of  the  time  limited 
for  their  co-partnership  to  continue;  that  he  was  to  get  fif- 
teen dollars  per  acre  for  the  land  conveyed  and  one-fourth 
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of  the  profits  arising  from  such  sales  as  should  be  made, 
whatever  there  might  be;  that  all  expenses  for  improve- 
ments, etc.,  were  to  be  first  paid  from  the  moneys  received 
from  the  sales.  He  further  testified  that  said  land  was  of 
the  value  of  thirty  dollars  per  acre.  Under  the  agree- 
ment, according  to  his  testimony,  he  would  be  compelled 
to  part  with  all  of  said  land  for  the  sum  of  fifteen  dollars 
per  acre  and  for  the  further  sum,  much  or  little  as  it  might 
be,  arising  from  a  one-fourth  interest  in  such  profits  as 
might  be  made  from  the  lands  that  should  be  sold,  if  any, 
during  the  co-partnership,  after  paying  for  all  improve- 
ments upon  the  whole  of  said  lands,  and  other  expenses. 

The  defendant  Ella  R.  McLean,  and  two  other  witnesses 
who  were  called  in  to  advise  McKay  with  regard  to  the 
transactions  in  question  during  certain  negotiations  had  at 
the  city  of  Olympia,  between  himself,  McLean  and  the 
plaintiff,  at  which  time  the  title  was  conveyed  by  McKay 
to  McLean  of  certain  of  the  lands,  and  a  mortgage  exe- 
cuted by  him  to  McLean  upon  the  balance,  for  moneys 
loaned  by  McLean  to  him,  testified  for  the  defendants. 
Said  mortgage  contained  an  option  or  agreement  to  pur- 
chase the  mortgaged  lands,  by  virtue  of  which  McKay 
agreed  to  convey  the  same  to  McLean  at  the  price  afore- 
said. The  lands  conveyed  and  the  lands  mortgaged  being 
the  whole  of  the  lands  which  plaintiff  had  previously,  with 
others,  obtained  the  option  to  purchase  as  aforesaid.  And 
plaintiff  executed  a  quitclaim  deed  to  convey  his  interest 
in  said  lands  under  said  original  option.  Written  author- 
ity to  act  as  agent  was  ateo  executed  at  that  time  by  McKay 
to  McLean  and  the  plaintiff,  which  writing  recites  the 
terms  of  the  agreement  except  with  reference  to  certain 
lots  or  tracts  which  were  to  be  selected  by  the  individual 
members  of  the  firm  and  were  to  belong  to  each  separately, 
and  except  it  said  nothing  with  regard  to  any  disposition 
of  the  lands  which  should  remain  unsold.     It  was  con- 
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tended  by  plaintiff  that  this  authority  to  act  as  agent  was 
executed  at  the  instance  of  McLean,  who  represented  to 
him  that  it  would  be  necessary  to  have  something  to  show 
intending  purchasers  that  he  had  authority  to  negotiate 
sales,  as  the  legal  title  to  the  lands  stood  in  him. 

It  is  evident  that  these  other  witnesses  who  testified  for 
the  defendants  knew  nothing  of  the  prior  talks  or  arrange- 
ments between  the  parties.  It  appears  that  they  supposed 
that  the  transactions  there  had  evidenced  the  whole  agree- 
ment between  the  parties.  It  appeal's  from  the  testimony 
that  the  larger  portion  of  the  money  expended  in  making 
improvements  was  expended  upon  that  part  of  the  land 
which  is  still  unsold,  and  which  McLean  claims  is  his  in- 
dividual property.  It  is  also  contended  by  McLean  that 
the  expenditures  for  improvements  exceed  the  amount  of 
moneys  received  from  such  sales  as  were  made  by  several 
thousand  dollars. 

It  further  appears  that  the  moneys  paid  for  purchased 
made  by  McLean  under  the  option  aforesaid  contained  in 
the  mortgage  were  charged  up  as  expenses  against  the  co- 
partnership, as  well  also  as  the  taxes  paid  by  him  on  the 
lands.  It  also  appears  that  McLean  was  secured  for  all 
moneys  advanced  and  paid  by  him  in  said  transactions  by 
virtue  of  said  arrangement,  and  that  he  was  to  receive  an 
agreed  rate  of  interest  thereon. 

The  general  manner  of  making  improvements  upon  the 
whole  of  said  lands  and  the  charging  of  all  expenses  against 
the  co-partnership,  together  with  the  fact  that  contemplated 
sales  to  outside  parties  might  be  few  and  amounts  realized 
therefrom  uncertain  and  perhaps  trifling  compared  with 
the  amounts  invested  and  expended,  tend  very  materially 
to  support  the  claim  of  the  plaintiff  that  McLean  was  to 
hold  all  of  said  lands  in  trust  for  the  co-partnership;  and 
under  said  view  the  transaction  was  apparently  a  profitable 
one  for  all  parties,  while  under  the  contention  of  the  de- 
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fendants  it  might  result  disastrously  to  all  except  McLean, 
and  especially  against  the  plaintiff  who  was  to  devote  his 
entire  time  to  the  co-partnership  business,  and  which  it  ap- 
pears he  did  do,  and  that  he  had  received  at  most  but  very 
small  recompense  therefor  individually. 

Of  course,  the  fact  that  it  might  so  result  would  not  be 
conclusive  evidence  that  the  parties  did  not  make  a  hard 
bargain  so  far  as  plaintiff  is  concerned,  but  it  is  a  circum- 
stance to  be  taken  in  connection  with  the  other  testimony 
as  supporting  the  contention  of  the  plaintiff. 

Weare  of  the  opinion  that  the  cause  must  be  reversed, 
and  remanded  with  instructions  that  an  accounting  be  had, 
upon  the  evidence  introduced,  and  such  further  evidence, 
if  any,  as  the  lower  court  may  permit  to  be  introduced 
for  that  purpose,  upon  a  proper  showing,  of  the  business 
and  transactions  of  said  firm  and  its  members;  especially 
of  all  moneys  and  property  received  by  the  defendant 
George  D.  McLean,  and  of  all  moneys  expended  by  him 
for  the  firm;  and  that  said  defendant,  George  D.  McLean, 
be  declared  a  trustee  for  said  firm  and  its  members,  in  the 
proportions  stated,  of  all  lands  unsold,  and  that  the  amount 
thereof  be  ascertained;  and  that  in  case  he  has  expended 
more  moneys  for  the  firm  than  he  has  received,  that  he 
have  a  lien  on  the  lands  unsold  for  the  amount  thereof, 
with  interest  thereon  as  per  the  agreement;  and  that  said 
indebtedness  to  him  shall  first  be  paid  out  of  any  proceeds 
arising  from  the  collection  of  notes  and  evidences  of  in- 
debtedness to  the  firm,  and  arising  from  future  sales 
ordered  by  the  court,  if  any;  and  that  a  full  accounting  be 
had  of  all  the  business  of  said  firm;  and  for  such  other 
relief  and  proceedings  as  may  be  necessary  to  dispose  of 
the  co-partnership  matters  and  property  in  accordance  with 
the  views  here  expressed,  and  to  protect  the  rights  of  the 
parties  meanwhile. 

And  further,  that,  as  it  appears  the  defendant  Ella  R. 
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McLean  has  no  interest  in  the  property  of  said  firm  or  in  * 
said  lands,  except  such  as  she  may  have  by  way  of  a  com- 
munity interest,  if  any,  as  the  .wife  of  said  George  D.  Mc- 
Lean, that  it  be  adjudged  that  she  has  no  interest  in  the 
proportion  of  all  the  said  property  and  lands  belonging  to 
plaintiff. 

Reversed  and  remanded  accordingly,  the  testimony  and 
exhibits  to  be  remitted  to  said  superior  court  of  Skagit 
county. 

Hoyt  and  Stiles,  JJ.,  concur. 

Dunbar,  C.  J.,  and  Anders,  J.,  not  sitting. 

ON    MOTION   TO   RE-TAX   COSTS. 

Scott,  J. — A  motion  to  re-tax  costs,  and  to  strike  there- 
from certain  items  taxed  as  fees  of  the  clerk  of  the  superior 
court,  which  relate  to  filing  and  making  copies  of  the  notice 
of  appeal,  the  appeal  bond,  the  bond  for  stay  of  proceed- 
ings, and  for  approving  said  bonds,  and  to  disallow  84:0  of 
the  $91  taxed  for  making  the  transcript,  on  the  ground  that 
said  sum  of  $40  was  incurred  for  transcribing  the  original 
complaint  and  answer,  which  it  is  claimed  was  unnecessary 
as  there  had  been  amended  pleadings  filed,  has  been  made 
and  submitted  to  the  court  by  stipulation,  without  argu- 
ment, and  without  any  proof  as  to  how  much  the  cost  of 
transcribing  said  original  pleadings  by  said  clerk  amounted 
to. 

It  seems  that  this  appeal  was  taken  under  the  appeal  law 
of  1891,  which,  by  §  15,  p.  345,  made  all  of  such  matters  a 
part  of  the  transcript. 

Much  of  it  was  unnecessary  to  a  hearing  of  said  cause  in 
this  court,  and  the  expense  of  transcribing  the  same  might 
have  been  avoided  by  the  parties  by  taking  action  at  the 
proper  time,  but  it  having  been  the  duty  of  the  clerk  to 
transcribe  it  otherwise,  such  action  by  the  respondents  is 
now  too  late. 
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The  item  of  $2  for  approving  said  bonds  will  be  disal- 
lowed, as  we  are  unaware  of  any  law  authorizing  the  clerk 
to  approve  the  same.  Otherwise  the  motion  will  be  de- 
nied. 

Dunbar,  C.  J.,  and  Anders,  Hoyt  and  Stiles,  JJm 
concur. 


[No.  1030.    Decided  December  26, 1893.] 

J.  S.  Upper,  Respondent,  v.  Geore  Lowell,  M.  McDou- 

GALL,  AND  COUNTY  OF  KlNG,  Appellant*. 

ACTION   FOR  APPROPRIATION  OF  GRAVEL  —  ESTABLISHMENT  OF 
COUNTY  ROAD  —  ERRONEOUS  INSTRUCTIONS. 

'  In  an  action  for  damages  for  taking  gravel  for  the  purpose  of  re- 
pairing a  county  road,  where  one  of  the  defenses  is  that  the  county 
commissioners  had  attempted  to  establish  a  sixty  foot  highway  at 
the  point  in  dispute,  an  instruction  is  erroneous  that  takes  from 
the  consideration  of  the  jury  the  attempt  to  locate  the  road  by  the 
county  commissioners,  and  does  away  with  the  distinction  between 
roads  established  by  user  alone  and  those  existing  by  user  under 
an  attempted  establishment  by  the  board  of  county  commissioners. 

Appeal  from  Superior  Court,  King  County. 

Action  for  damages  for  the  appropriation  of  gravel  for 
the  repair  of  a  county  road. 

John  F.  Miller,  and  A.  G.  McBride,  for  appellants. 
Pratt  db  White,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Dunbar,  C.  J.  —  The  judgment  in  this  case  must  be  re- 
versed on  the  sixth  instruction  given  by  the  court,  which 
was  as  follows: 

4  *The  court  further  instructs  you  that,  as  a  matter  of 
law,  the  alleged  road,  at  the  point  where  the  gravel  is  al- 
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leged  to  have  been  taken,  is  such  a  width  as  the  jury  be- 
lieved, from  the  evidence,  has  been  actually  used  by  the 
public  for  the  period  of  twenty  years  or  more." 

One  of  the  defenses  in  this  action  was  that  an  attempt 
had  been  made  by  the  county  commissioners  to  locate  a 
road  at  the  place  where  the  gravel  was  alleged  to  have 
been  taken,  and  that  such  attempt,  together  with  user, 
constituted  a  road  sixty  feet  in  width;  and  the  instruction 
of  the  court  takes  from  the  consideration  of  the  jury  the 
attempt  to  locate  the  road  by  the  county  commissioners, 
and  does  away  with  the  distinction  between  roads  that  are 
established  by  user  alone  and  roads  that  are  established  by 
user  in  conjunction  with  an  attempt  to  establish  by  the 
board  of  county  commissioners. 

"If  the  right  to  the  way  depends  solely  upon  user,  then 
the  width  of  the  way  and  the  extent  of  the  servitude  is 
measured  by  the  character  of  the  user,  for  the  easement 
cannot  be  broader  than  the  user;  but  if  there  were  defect- 
ive proceedings  and  the  use  was  under  color  of  the  claim 
supplied  by#them,  then  the  extent  of  the  easement  is  to  be 
measured  by  the  claim  exhibited  by  the  proceedings  and  by 
them  intended  to  be  established.  This  is  in  strict  accord- 
ance with  the  elementary  principle  of  the  law  of  real  prop- 
erty, which  declares  that  where  there  is  color  of  title  and 
possession  of  part  is  taken  under  the  claim  of  title,  it  will 
cover  the  whole;  but  where  there  is  no  color  of  title  the 
right  will  not  extend  beyond  the  actual  possession,  the 
pedis  possessio."  Elliott,  Roads  and  Streets,  p.  136,  and 
cases  cited. 

It  is  urged  by  the  appellant  that,  conceding  the  instruc- 
tion to  be  wrong,  it  is  evident  that  the  jury  were  not 
misled,  and  that,  the  error  being  without  prejudice,  the 
judgment  should  stand.  But  this  court  is  unable  to  say 
whether  the  verdict  of  the  jury  was  brought  about  by 
finding  the  fact  to  be  that  the  gravel  was  outside  of  the 
sixty-foot  limit,  or  whether  they  took  the  instruction  of 
the  court  into  consideration  and  found  from  the  testimony 
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that  it  was  outside  of  the  road  actually  used,  without  re- 
gard to  the  ineffectual  attempt  to  establish  the  road  sixty 
feet  in  width;  and  it  not  appearing  affirmatively  that  the 
error  was  without  prejudice,  the  judgment  must  be  re- 
versed. 

There  is  some  question  under  the  evidence  as  to  whether 
the  gravel  was  taken  entirely  outside  of  the  sixty-foot 
limit,  which  it  is  exclusively  the  province  of  the  jury  to 
pass  upon.  Also,  as  to  where  the  user  was  and  the  extent 
of  the  user,  so  that  upon  the  reversal  of  the  judgment  a 
new  trial  will  be  ordered. 

Anders,  Scott,  Hoyt  and  Stiles,  JJ. ,  concur. 
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[No.  1042.    Decided  December  26, 1898.] 

The  State  of  Washington,  Respondent,  v.  John  Port 
Townsend,  Appellant. 


CRIMINAL  LAW  — -  INFORMATION  —  DUPLICITY  —  FAILURE  TO  IN- 
DORSE NAMES  OF  WITNESSES  ON  INFORMATION— INSTRUCTIONS 
—  NEWLY  DISCOVERED  EVIDENCE. 

An  information  charging  an  assault  with  a  deadly  weapon  is  not 
bad  for  duplicity  on  the  ground  that  it  alleges  the  assault  was  made 
"without  considerable  provocation,  and  with  a  willful,  malignant 
and  abandoned  heart." 

Where  a  defendant  in  a  criminal  prosecution  does  not  seek  a 
continuance  on  the  ground  that  the  names  of  certain  witnesses  for 
the  state  had  not  been  indorsed  on  the  information  before  trial,  but 
proceeds  with  the  trial  without  objection,  the  presumption  is  that 
he  considered  himself  ready  for  trial,  and  was  not  injured  by  want 
of  notice. 

Where  the  court  in  charging  the  jury  reads  to  them  the  statute 
under  which  the  information  was  drawn,  the  complete  sense  of 
which  cannot  be  obtained  without  reading  the  whole  section,  it  is 
not  error  for  the  court  to  read  to  the  jury  the  penalty  attaching  to 
the  offense. 
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Where  a  defendant  has  been  misled  into  not  making  proper 
preparation  for  his  defense  by  the  statement  of  the  prosecuting  at- 
torney that  he  did  not  intend  to  further  prosecute  the  defendant, 
the  defendant  will  be  entitled  to  a  new  trial  upon  a  showing  of 
newly  discovered  evidence. 

Where  the  testimony  adduced  at  the  trial  of  a  criminal  prosecu- 
tion was  exclusively  that  of  Indians,  given  through  the  medium  of 
interpreters,  defendant  is  entitled,  on  a  proper  showing,  to  a  new 
trial  on  the  ground  of  newly  discovered  evidence,  although  cumula- 
tive in  character,  when  the  newly  discovered  evidence  is  shown  to 
be  that  of  a  white  witness. 

Appeal  from  Superior  Court,  Snohomish  County. 

Coleman  <&  Hart,  for  appellant. 

L.  C.  Whitney,  Prosecuting  Attorney,  and  James  A. 
Haight,  for  The  State. 

The  opinion  of  the  court  was  delivered  by 

Dunbar,  C.  J. — The  information  in  this  case,  omitting 
the  formal  part,  is  as  follows: 

44  The  said  John  Port  Townsend,  on  the  9th  day  of  May, 
1893,  in  the  county  of  Snohomish  and  State  of  Washing- 
ton, did  willfully  and  feloniously,  with  the  intent  to  do 
great  bodily  harm  to  one  Skagit  Jerry,  and  without  con- 
siderable provocation,  and  with  a  willful,  malignant  and 
abandoned  heart,  make  an  assault  upon  the  person  of  the 
said  Skagit  Jerry  with  a  deadly  weapon,  to  wit,  a  certain 
pocket  knife,  and  did  then  and  there  beat,  bruise,  wound 
and  ill-treat  him,  the  said  Skagit  Jerry,  against  the  peace 
and  dignity  of  the  State  of  Washington." 

To  this  information  the  defendant  demurred,  on  the 
ground  that  more  than  one  offense  was  charged.  The  con- 
tention is,  that  the  information  is  bad  under  §  1238  of  the 
Code  of  Procedure,  which  provides  that  the  indictment  or 
information  must  charge  but  one  crime  and  in  one  form 
only.  This  contention  we  think  cannot  be  sustained,  and 
it  is  not  borne  out  by  the  authorities  cited  by  appellant. 
In  State  v.  Goodwin,  33  Kan.  538  (6  Pac.  Rep.  899),  the 
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defendant  was  charged  with  feloniously  taking  away  from 
her  father  a  certain  female  for  the  purposes  of  prostitution 
and  concubinage,  under  the  statute  which  provides  that 
every  person  who  shall  take  away  any  female,  etc.,  for  the 
purposes  of  prostitution  or  concubinage  shall,  upon  con- 
viction, be  punished,  etc.,  and  the  court  very  properly 
held  the  indictment  bad  for  duplicity,  because  there  were 
two  distinct  crimes  charged  in  the  conjunctive,  and  a  mis- 
joinder of  two  distinct  felonies  in  one  count.  "H,"  says 
the  court,  "the  appellant  took  away  the  female  for  the 
purposes  of  prostitution  he  would  be  guilty  of  one  offense; 
but  if  he  took  her  away  for  concubinage,  but  not  for  pros- 
titution, he  would  be  guilty  of  another  offense;"  and  the 
court  proceeds  to  show  the  difference,  in  fact,  between  the 
two  different  acts  or  crimes. 

But  there  is  no  similarity  between  that  case  and  the  one 
at  bar.  The  statute  (Penal  Code,  §23),  under  which  this 
indictment  was  drawn,  provides  that,  "an  assault  with  a 
deadly  weapon  .  .  .  with  an  intent  to  inflict  upon  the 
person  of  another  a  bodily  injury,  where  no  considerable 
provocation  appears,  or  where  the  circumstances  of  the 
assault  show  a  willful,  malignant  and  abandoned  heart, 
shall  subject  the  offender  to  imprisonment,"  etc.  The  in- 
formation follows  the  language  of  the  statute,  but  instead 
of  stopping  with  the  allegation  "where  no  considerable 
provocation  appears, ' '  adds  also  the  other  condition  men- 
tioned by  the  statute,  namely,  "with  a  willful,  malignant 
and  abandoned  heart. "  But  the  one  crime  only  is  charged, 
and  that  is  an  assault  with  a  deadly  weapon  with  intent  to 
do  great  bodily  harm,  and  when  that  is  coupled  with  either 
of  the  conditions,  namely,  "without  considerable  provoca- 
tion" or  "with  a  willful,  malignant  and  abandoned  heart," 
a  crime  is  made  out;  and  it  is  as  clearly  made  out  when 
both  the  conditions  accompany  the  act  as  when  it  is  ac- 
companied by  one,  and  is  exactly  the  same  crime  in  both 
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instances.  Either  condition  constitutes  the  crime;  both 
together  do  no  more. 

The  contention  that  the  verdict  was  against  the  weight 
of  the  evidence  we  need  not  seriously  consider.  That  was 
the  main  question  for  the  consideration  of  the  jury.  The 
testimony  was  as  conflicting  as  testimony  could  well  be, 
and  the  verdict  of  the  jury  will  not  be  disturbed  by  this 
court  on  that  ground. 

It  is  also  contended  by  appellant  that  the  court  erred  in 
permitting  certain  witnesses  to  testify  whose  names  had 
not  been  indorsed  on  the  indictment  before  the  trial.  There 
seems  to  have  been  no  excuse  for  not  indorsing  the  names 
of  these  witnesses  on  the  indictment  in  compliance  with  the 
requirements  of  §  1230  of  the  Code  of  Procedure,  and  we 
do  not  now  decide  that  any  excuse  would  avail  the  state 
for  the  want  of  notice;  but  as  the  object  of  this  statute  is 
evidently  only  to  give  notice  to  the  defendant  who  his  ac- 
cusers are,  and  to  prevent  him  from  being  forced  into  trial 
without  this  knowledge,  which  would  presumably  enable  him 
to  intelligently  prepare  his  defense,  we  do  not  think  that  a 
simple  objection  to  the  indictment  is  sufficient  to  warrant 
a  reversal  of  the  case.  If  it  were  true  that  by  reason  of  a 
want  of  notice  the  defendant  was  not  prepared  for  trial,  he 
should  have  made  that  known  to  the  court  by  a  motion  for 
a  continuance.  Not  having  done  this,  it  is  reasonable  to 
presume  that  he  considered  himself  ready  for  trial  and  that 
he  was  not  injured  by  want  of  notice. 

We  do  not  see  any  merit  in  appellant's  fourth  and  fifth 
assignments  of  errors.  It  is  no  doubt  true  that  the  jury 
has  nothing  to  do  with  the  penalty  which  attaches  to  of- 
fenses, but  in  this  instance  the  court  simply  read  to  the 
jury  the  statute  under  which  the  information  was  drawn, 
and  under  the  peculiar  phraseology  of  that  statute  the  com- 
plete sense  could  not  be  obtained  without  reading  the  whole 
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section.  We  think  the  idea  that  the  jury  must  have  con- 
cluded that  the  judge  believed  the  defendant  was  guilty  be- 
cause the  penalty  was  mentioned,  is  purely  fanciful  and  not 
warranted  by  the  instruction. 

The  last  contention  of  the  appellant,  however,  that  the 
court  should  have  granted  a  new  trial  upon  the  showing 
made  of  newly  discovered  evidence,  we  think  is  meritori- 
ous, and  that  the  defendant  was  deprived  of  a  substantial 
right  by  the  refusal  of  the  court  to  grant  a  new  trial  for 
the  purpose  of  obtaining  the  testimony  of  the  witness 
House.  This  application  for  a  new  trial  was  based  upon 
the  affidavit  of  Louis  F.Hart,  defendant's  attorney,  and 
the  matters  and  things  sworn  to  are  undisputed.  The  affi- 
davit shows  that  the  prosecuting  attorney,  in  open  session 
of  the  court  and  in  the  presence  of  divers  and  sundry  per- 
sons, stated  to  the  court  that  he  did  not  intend  to  further 
prosecute  the  defendant  John  Port  Townsend,  and  that  said 
cause  would  be  dismissed;  that  this  statement  was  commu- 
nicated to  the  defendant  while  he  was  confined  in  the 
county  jail,  and  was  published  in  the  Haller  City  Times,  a 
paper  published  and  of  general  circulation  in  the  com- 
munity and  neighborhood  where  the  defendant  and  his 
friends  all  reside;  that  by  reason  of  said  statement  the  de- 
fendant and  his  friends,  depending  and  relying  on  said  state- 
ment, failed  and  neglected  to  raise  any  money,  or  to 
communicate  or  correspond  with  the  defendant's  attorneys 
as  to  the  advisability  and  necessity  of  procuring  witnesses 
to  testify  in  defendant's  behalf  on  the  trial  of  the  action; 
that  all  of  the  witnesses  upon  said  trial  were  Indians,  and 
that,  at  the  time  the  judgment  and  sentence  was  passed 
upon  the  defendant,  the  attorneys  for  this  defendant  nei- 
ther of  them  knew  or  had  any  reason  to  believe  that  any 
white  person  was  an  eye  witness  to  the  difficulty,  row  or 
fight  between  defendant  and  Skagit  Jerry  on  the  night  al- 
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leged  in  the  information;  that  it  is  some  twenty-five  miles 
from  the  jail  where  the  defendant  was  confined  to  his  home 
where  the  difficulty  occurred. 

The  law  undertakes  to  guarantee  to  every  person  a  fair 
trial;  and  to  insure  a  fair  trial  ample  time  for  preparation 
by  the  defendant  must  be  given.  The  prosecuting  attorney 
is  the  officer  of  the  state  to  whose  care  and  control  the 
prosecution  of  this  defendant  was  committed  by  the  law; 
and  if  he  made  the  statement  attributed  to  him,  in  open 
court,  it  was  a  statement  which,  if  not  carried  into  effect, 
would  be  almost  certain  to  mislead  the  defendant  and  his 
attorneys,  and  cause  them  to  cease  their  preparations  for 
defense.  That  it  was  the  cause  of  their  not  discovering 
this  testimony  is  certainly  a  reasonable  theory,  and  must 
be  conceded  under  the  allegations  of  the  affidavit,  which 
are  too  numerous  and  lengthy  to  copy  here.  The  materi- 
ality of  the  testimony  of  House  cannot  be  disputed;  but  it 
is  urged  that  the  testimony  is  cumulative,  and  that,  there- 
fore, a  new  trial  should  not  be  granted  for  the  purpose  of 
obtaining  it.  This,  no  doubt,  is  the  general  rule,  but  there 
are  many  exceptions.  State  v.  Stowe,  3  Wash.  206  (28 
Pac.  Rep.  337).     In  that  case  this  court  said: 

44  No  fixed  standard  can  be  established  for  the  measure- 
ment of  every  case,  no  iron-bound  rule  prescribed,  but  each 
case  must  be  governed  by  the  circumstances  surrounding 
it." 

The  circumstances  surrounding  this  case  appeal  more 
strongly  to  this  court  in  favor  of  a  new  trial  than  did  the 
circumstances  in  the  Stowe  case.  In  that  case  the  defend- 
ant was  not  misled  by  aqyone;  but  he  had  failed,  without 
any  fault  on  his  part,  of  obtaining  his  testimony.  Here 
the  defendant  had  been  actually  misled  by  an  officer  of  the 
court  and  of  the  state. 

But  the  prominent  feature  which  takes  it  out  of  the  rea- 
son of  the  rule  of  cumulative  testimony  is  the  fact  that  the 
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witness  required  here  is  the  only  white  witness  in  the  case. 
The  testimony  adduced  at  the  trial  of  the  cause  was  exclu- 
sively the  testimony  of  Indians,  all  of  them  evidently 
partisans  on  one  side  or  the  other,  and  in  a  very  excited 
condition  from  the  combined  influences  of  hatred  and  rum 

9 

at  the  time  that  the  difficulty  occurred.  Their  testimony 
had  to  be  given  through  the  medium  of  interpreters,  and 
was,  at  the  best,  disjointed,  unintelligible  and  unsatisfac- 
tory; and  whether  the  sentiment  be  founded  in  reason  or 
prejudice,  it  is  a  fact  well  known  to  citizens  of  this  coast 
that  jurors  will  not  give  the  same  credence  to  Indian  testi- 
mony as  they  will  to  the  testimony  of  respectable  white 
people.  In  fact  they  have  not  the  same  facilities  for  judg- 
ing the  credibility  of  the  Indian,  who  talks  a  foreign  lan- 
guage, as  they  have  of  a  witness  who  speaks  their  own 
language;  and  it  cannot  be  denied  that  if  the  witness 
House  would  testify  to  the  state  of  things  which  the  affi- 
davit states  he  will,  that  the  result  of  the  trial  would  prob- 
ably be  different;  and  if  that  be  true,  then  the  testimony 
will  not  fall  within  the  inhibition  of  cumulative  testimony. 

We  think,  under  all  the  circumstances  of  this  case,  the 
judgment  should  be  reversed  and  a  new  trial  allowed. 

Stiles  and  Scott,  JJ.,  concur. 

Hoyt,  J.,  dissents. 

Anders,  J.,  not  sitting. 
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[  No.  1081.    Decided  December  26,  1898.] 

George  H.  Bowen,  Respondent,  v.  James  Cain  et  al., 
Appellants. 

STATEMENT  OF  FACTS —  NOTICE  OF  SETTLEMENT  —  SERVICE  BY  MAIL. 

Service  of  notice  of  the  settlement  of  a  statement  of  facts  by 
mail  is  not  sufficient  where  both  parties  reside  in  the  same  place, 
city  or  town. 

Appeal  from  Superior  Court,  Whatcom  County. 

Fair  child  (6  Rawson,  for  appellants. 

J.  P.  DeMattos,  and  Bi^uce  <&  Brown,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Dunbar,  C.  J. — Respondent  moves  to  dismiss  the  ap- 
peal and  to  affirm  the  judgment  in  this  case,  for  the  reason 
that  no  notice  of  the  statement  of  facts  was  given  within 
the  thirty  days  required  by  the  statute  after  the  rendition 
of  the  judgment  appealed  from.  The  judgment  was  ren- 
dered on  the  19th  day  of  November,  1892.  The  affidavit 
of  respondent's  attorney  sets  up  the  fact  that  the  notice  of 
the  settlement  of  the  statement  was  received  by  him  on 
the  21st  day  of  December,  1892,  from  the  postoffice  at 
Whatcom,  where  he  resided,  and  that  the  envelope  con- 
taining the  notice  showed  that  the  same  had  been  mailed 
on  the  20th  day  of  December,  1892;  while  the  appellant's 
attorney  makes  affidavit  that  the  notice  was  mailed  by  him 
before  six  o'clock  v.  m.,  on  the  19th  day  of  December, 
1892. 

Conceding  for  the  purpose  of  this  decision  that  the  notice 
was  mailed  on  the  ]  9th  as  claimed  by  appellant,  yet  we 
think  this  motion  will  have  to  be  sustained,  for  the  reason 
that  there  is  no  provision  of  law  for  serving  notices  by 
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mail,  where  parties,  appellant  and  respondent,  both  live  in 
the  same  town.  The  General  Statutes  provide  that  the 
service  of  notices  of  appeal  shall  be  governed  by  laws  gov- 
erning the  service  of  notice  in  the  superior  court.  Sec.  20, 
p.  414  of  the  Laws  of  1893,  provides  that  service  by  mail 
may  be  made  when  the  person  making  the  service  and  the 
person  on  whom  it  is  to  be  made  reside  in  different  places, 
between  which  is  a  regular  communication  by  mail.  There  > 
is  no  other  provision  for  service  by  mail.  In  this  case  it 
is  conceded  that  the  parties  live  in  the  same  place  or  town. 
Rule  xxvi  of  this  court  also  provides  that  service  may  be 
made  by  mail  when  the  parties  making  the  service  and  the 
parties  on  whom  such  service  is  to  be  made  reside  in  dif- 
ferent places;  and  the  service  by  mail  is  restricted  to  that 
condition. 

In  this  case  the  party  was  not  without  a  remedy;  if  the 
matters  alleged  in  his  affidavit  are  true  he  could  have 
served  the  notice  within  the  time  by  leaving  it  at  respond- 
ent's place  of  abode  with  some  one  competent  to  receive  it. 

No  service  having  been  made  as  required  by  law,  the 
statement  of  facts  must  be  stricken,  and,  it  being  an  equity 
case,  the  cause  will  be  dismissed  and  the  judgment  af- 
firmed. 

Stiles,  Hoyt,  Scott  and  Anders,  JJ. ,  concur. 
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[No.?20.    Decided  December  27, 1893.] 

S.  P.  Auee,  Respondent,  v.  Lysander  Smith  et  aL,  Ap- 
pellants. 

ACTION     UPON     ACCOUNT  —  ERRONEOrs    INSTRUCTIONS  —  WAGES- 
ISSUANCE  OF  ORDER    IN  PAYMENT — NOTICE  OF  NON-PAYMENT. 

Ill  an  action  to  recover  for  personal  services  in  which  the  com- 
plaint alleged  a  balance  of  $180  was  found  to  be  due  plaintiff  upon 
a  statement  of  account,  for  which  sum  an  order  or  warrant  had 
been  issued  to  him,  while  the  answer  averred  that  a  less  sum  was 
due,  and  there  was  proof  sufficient  to  go  to  the  jury  in  support  of 
the  facts  alleged  in  the  answer,  it  was  error  for  the  court  to  charge 
the  jury  "that  the  amount  has  been  fixed  by  these  warrants,  by  the 
parties  themselves,  and  there  is  no  other  question  before  you  on  the 
question  of  amount." 

An  order  issued  in  payment  of  wages  directing  a  third  party  to 
pay  the  wage  earner  $180,  is  by  its  terms  payable  in  lawful  money 
of  the  United  States,  and  does  not  violate  the  provisions  of  Laws 
1887-8,  p.  284,  forbidding  the  issuance  in  payment  of  wages  of  any 
order,  check,  etc.,  payable  in  whole  or  in  part  otherwise  than  in 
lawful  money  of  the  United  States. 

An  instruction  that  defendants  would  be  liable  for  the  amount 
of  such  an  order  issued  to  plaintiff,  if  the  same'was  not  paid,  is  er- 
roneous, for  the  reason  that  the  requirements  of  presentation  by 
the  plaintiff  and  seasonable  notice  to  defendants  of  non-payment 
were  omitted  from  the  instruction. 

Appeal  from.  Superior  Court,  King  County. 

John  G.  Barnes,  for  appellants. 
William  Martin,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Hoyt,  J.  —  This  action  was  brought  to  recover  upon 
three  several  causes  of  action,  but  as  the  questions  arising 
on  this  appeal  as  to  each  of  them  are  identical,  it  will  be 
necessary  to  refer  only  to  the  first.  Such  cause  of  action 
was  founded  upon  the  claim  of  plaintiff  that  he  had  ren- 
dered personal  services  for  the  defendants,  who  were  manu- 
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facturers  of  lumber,  and  that  a  balance  of  $180  was  found 
to  be  due  to  him  upon  a  statement  of  the  account.  It  was 
further  alleged  that  the  defendants  issued  to  the  plaintiff, 
for  payment  of  said  work  and  labor,  a  paper  writing  in 
words  and  figures  as  follows,  to  wit: 

"No.  1013.  Kent,  Wash.,  July  7,  1891. 

To  Treasurer  King  County  Fair  Association: 

Pay  to  S.  P.  Agee  one  hundred  eighty  dollars.  Order 
Kent  Mill  Co.,  on  acct. 

$180.00.  A.  T.  Vandevanter,  President. 

B.  S.  Van  Bokkelen,  Sec." 

Defendants,  by  their  answer,  denied  that  upon  the  state- 
ment of  such  account  the  amount  claimed  by  the  plaintiff 
was  found  due,  and  averred  that  on  such  statement  a  much 
less  sum  was  found  due. 

A  trial  resulted  in  a  judgment  against  the  defendants 
for  the  amount  claimed,  from  which  they  have  prosecuted 
this  appeal.  It  was  claimed  on  the  part  of  the  respondent, 
that  the  amount  named  in  the  order  above  set  out  was  con- 
clusive of  the  amount  found  to  be  due  to  him  upon  the  ac- 
count stated,  and  with  this  claim  the  trial  court  seems  to 
have  agreed,  as  it  instructed  the  jury  as  follows: 

"The  court  instructs  you  that,  under  the  pleadings  in 
this  case,  and  under  the  undisputed  facts  —  uncontradicted 
facts  in  this  case — the  whole  case  turns  upon  the  amounts 
contained  or  mentioned  in  those  respective  warrants  —  that 
there  is  no  other  question,  as  to  the  amount  of  .wages  or 
what  their  accounts  were;  that  these  amounts,  if  there  is 
any  liability  in  this  case,  in  favor  of  the  plaintiff  and 
against  the  defendants — that  the  amount  has  been  fixed 
by  these  warrants,  by  the  parties  themselves,  and  there  is 
no  other  question  before  you  on  the  question  of  amount 
That  part  of  it  is  settled,  if  there  is  any  liability  at  all; 
and  that  you  are  to  determine  from  the  instructions  given 
you." 

The  defendants  excepted  to  this  instruction,  and  we 
think  that  such  exception  was  well  taken.    There  was  proof 
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sufficient  to  go  to  the  jury  in  support  of  the  facts  alleged 
in  the  answer  of  the  defendants. 

The  court  further  instructed  the  jury  that  — 

fctIf  you  find  from  a  preponderance  of  the  evidence  in 
this  case  that  these  papers  offered  in  evidence  and  desig- 
nated as  King  County  Fair  and  Agricultural  Association 
warrants,  which  are  signed  by  A.  T.  Vandevanter  as  presi- 
dent of  the  association,  warrants  upon  the  treasurer  of  that 
company,  were  issued  and  delivered  by  the  defendants  to 
the  plaintiff  and  his  assignors,  Williams  and  Wilson,  in 
payment  for  work  and  labor  performed,  and  that  demand 
for  payment  has  been  made  upon  the  treasurer  of  the  fail- 
association  for  the  payment  of  these  warrants,  and  pay- 
ment refused  upon  demand,  then  it  will  be  your  duty  to 
find  for  the  plaintiff  for  the  respective  amounts." 

And  also  as  follows: 

"The  court  holds,  and  so  instructs  you,  that  the  issuance 
of  such  paper  as  this  in  payment  for  wages,  and  which  are 
not  paid  upon  .demand,  would  be  in  violation  of  law;  and 
it  matters  not,  if  they  were  so  issued,  whether  the  defend- 
ants had  notice  of  it  or  not.  If  they  themselves  delivered 
these  warrants  in  payment  for  wages,  it  was  in  violation 
of  law,  unless  they  were  paid  upon  demand.  As  the  un- 
disputed evidence  is,  they  were  not  paid  (these  warrants), 
that  would  be  in  violation  of  law,  and  would  not  be  a  pay- 
ment." 

And  in  so  doing  committed  error  to  the  prejudice  of 
appellants.  Such  instructions  were  clearly  erroneous,  un- 
less the  order  above  set  out  came  within  the  prohibitions 
of  the  act  of  the  legislature  approved  February  2,  1888 
(Laws,  p.  234);  and  from  the  fact  of  the  giving  of  these 
instructions,  as  well  as  from  the  language  of  some  of  the 
others,  it  is  evident  that  the  trial  court  held  that  such 
order  did  come  within  the  provisions  of  that  act. 

If  such  was  the  fact,  the  rulings  of  the  court  could  per- 
haps be  sustained;  if  not,  the  instructions  above  set  out 
were  clearly  erroneous.     It,  therefore,  becomes  necessary 
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for  us  to  determine  as  to  whether  or  not  the  defendants,  in 
delivering  the  order  in  question  to  the  plaintiff  (if  they 
did  deliver  it,  as  to  which  there  was  a  dispute  in  the  testi- 
mony), violated  the  provisions  of  said  act.  By  its  terms 
it  was  made  unlawful  to  issue,  pay  out  or  circulate  for 
payment  of  wages,  any  order,  check,  memorandum,  token 
or  evidence  of  indebtedness,  payable  in  whole  or  in  part 
otherwise  than  in  lawful  money  of  the  United  States. 
Does  this  order  come  within  the  terms  of  such  statute? 
We  are  unable  to  find  that  it  does.  Even  if  it  had  been 
payable  in  something  other  than  lawful  money  of  the 
United  States,  it  is  questionable  whether  it  would  have 
come  within  the  provisions  of  said  act,  since  it  was  not  the 
order,  check  or  memorandum  of  the  person  making  the 
payment.  But  we  are  not  called  upon  to  decide  that  ques- 
tion, for  the  reason  that  this  order  was,  by  its  terms,  pay- 
able in  lawful  money  of  the  United  States,  as  such  must 
be  held  to  be  its  legal  effect,  though  the  words  fc4in  lawful 
money  of  the  United  States"  are  not  set  out  therein. 

It  follows  that  when  the  court  instructed  the  jury  that 
if  defendants  had  issued  said  order  to  the  plaintiff,  they 
would  be  liable  for  the  amount  thereof  if  the  same  was 
not  paid,  it  committed  error,  for  the  reason  that  if  the 
giving  of  such  order  was  not  prohibited  it  would  have  been 
necessary  for  the  plaintiff  to  have  presented  it  for  payment, 
and  if  not  paid,  to  have  seasonably  notified  the  defendants 
of  that  fact.  But  this  requirement  of  presentation  and 
seasonable  notice  of  non-payment  was  entirely  omitted 
from  the  instruction. 

The  other  instruction,  by  which  the  jury  were  told  that 
the  issue  of  the  order  by  the  defendants  would  be  in  viola- 
tion of  law  if  the  same  was  not  paid  on  demand,  was 
equally  erroneous  in  view  of  the  fact  that  we  construe  the 
order  not  to  be  within  the  terms'of  the  act  of  the  legisla- 
ture above  referred  to. 
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Some  other  questions  were  suggested  by  the  brief  of  the 
appellants,  but  the  material  questions  involved  in  the  trial, 
so  far,  at  least,  as  they  are  likely  to  be  raised  upon  a  re- 
trial, are  covered  by  what  we  have  said. 

The  judgment  must  be  reversed,  and  the  cause  remanded 
for  a  new  trial. 

Dunbar,  C.  J.,  and  Stiles,  Scott  and  Anders,  JJ., 
concur. 
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Frank  Quinby,  Assignee,  Respondent,  v.  Slipper  & 
Fuller  et  aL,  Appellants. 

ENFORCEMENT  OF   MECHANIC'S  LIEN  —  PRIOK  ASSIGNMENT  FOR 
BENEFIT  OF  CREDITORS  —  INJUNCTION   BY   ASSIGNEE. 

A  complaint  for  foreclosure  of  a  mechanic's  lien  which  makes 
the  assignee  of  the  estate  of  the  person  to  whom  the  materials  were 
furnished  a  party,  and,  without  describing  him  as  assignee,  merely 
alleges  that  he  has  some  interest  in  the  premises,  must  be  inter- 
preted as  directed  against  such  party's  interest  in  his  personal 
capacity,  and  not  as  assignee. 

The  enforcement  of  a  judgment  of  foreclosure  in  such  action 
may  be  enjoined,  although  void,  as,  the  decree  being  directed 
against  a  specific  piece  of  property,  a  sale  thereunder  would  con- 
stitute a  cloud  upon  the  title  which  might  interfere  with  the  rights 
of  the  assignee's  estate. 

Under  the  statutes  of  this  state  a  mechanic's  lien  cannot  be  en- 
forced against  property  after  it  has  passed  into  the  hands  of  an 
assignee  for  the  benefit  of  creditors,  but  all  those  having  claims 
against  the  estate  must  present  them  in  the  insolvency  proceeding. 


Appeal  from  Superior  Court,  Skagit  County. 

Million  dk  Houser,  for  appellants. 
Frank  Quinby,  for  respondent. 
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The  opinion  of  the  court  was  delivered  by 

Hoyt,  J. — Appellants  furnished  material  for  the  erec- 
tion of  a  building  for  one  Hamilton,  and  not  being  paid 
therefor,  filed  their  lien  under  the  statute,  and  brought 
their  action  against  said  Hamilton  to  foreclose  the  same. 
In  their  complaint  in  said  action  it  was  alleged  that  one 
F.  W.  Carlto.n  had  some  interest  in  the  premises  against 
which  the  lien  was  sought  to  be  enforced.  A  decree  of 
foreclosure  was  had,  whereupon  this  action  was  prosecuted 
by  the  respondent  as  assignee  of  the  estate  of  said  Ham- 
ilton to  enjoin  the  appellants  from  enforcing  said  foreclos- 
ure judgment.  Said  Hamilton  made  an  assignment  before 
the  commencement  of  the  action  for  foreclosure  of  the 
lien,  and  said  F.  W.  Carlton  was,  at  the  time  the  said  action 
was  commenced,  the  assignee  by  election  of  the  creditors, 
and  one  of  the  questions  presented  is  as  to  whether  the 
allegation  in  the  complaint  in  the  foreclosure  proceeding 
that  said  Carlton  claimed  some  interest  in  the  property 
was  sufficient  to  make  the  estate  of  said  Hamilton  a  party 
to  the  action.  In  our  opinion  it  was  not.  Such  allega- 
tion must  be  interpreted  to  have  been  directed  against  the 
said  Carlton's  interest  in  his  personal  capacity,  and  not  as 
assignee  of  the  said  Hamilton. 

The  appellants  claim  that,  this  being  so,  the  judgment 
was  absolutely  void  as  against  the  estate,  and  for  that  rea- 
son the  proceedings  thereunder  could  in  no  manner  affect ' 
the  interests  thereof.  We  cannot  agree  with  this  conten- 
tion. The  decree  was  in  terms  directed  against  a  specific 
piece  of  property,  and  a  sale  thereunder  would  in  some  de- 
gree constitute  a  cloud  upon  the  title,  which  would  interfere 
with  the  assertion  of  the  rights  of  the  estate  in  regard 
thereto. 

The  only  other  question  presented  by  the  record  is,  as  to 
the  right  of  the  plaintiff  as  a  lien  claimant  to  maintain  his 
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action  for  the  foreclosure  thereof,  notwithstanding  the  fact 
that  the  person  against  whom  the  lien  was  to  be  enforced 
had,  before  the  date  of  the  commencement  of  the  action, 
made  an  assignment  under  the  statute  as  to  insolvent  debt- 
ors. In  our  opinion  such  action  could  not  be  maintained. 
It  is,  perhaps,  true  that  under  a  common  law  assignment 
the  estate  taken  by  the  assignee  would  be  subject  to  the 
lien,  and  the  person  holding  it  could  go  into  court  and  en- 
force his  rights  thereunder  as  though  such  assignment  had 
not  been  made,  by  simply  making  the  assignee  a  party  to 
the  proceeding  in  case  he  desired  to  foreclose  him  as  such 
assignee  from  raising  any  question  in  regard  thereto.  But 
this  court  has  frequently  held  that  an  assignment  under  our 
statute  is  entirely  different.  We  have  held  that  upon  tKe 
execution  of  the  deed  of  assignment  the  person  executing 
it  to  all  intents  and  purposes  surrender's  all  his  property, 
whether  named  in  the  deed  of  assignment  or  not,  to  the  ju- 
risdiction of  the  court  to  be  applied  as  directed  by  the  stat- 
ute. That  the  assignee  named  in  said  deed  of  assignment, 
or  thereafter  chosen,  holds  the  property  substantially  as  an 
officer  of  the  court.  This  being  so,  it  must  follow  that 
nothing  can  be  done  by  any  person  in  reference  to  said  prop- 
erty or  looking  to  the  enforcement  of  any  lien  against  the 
same,  without  its  leave  first  obtained.  By  such  assignment 
the  jurisdiction  of  the  entire  matter  of  adjusting  claims 
against  the  estate,  whether  secured  by  lien  or  otherwise, 
passes  to  the  court,  and  those  having  claims  must  pre- 
sent them  in  the  insolvency  proceeding.  This  is  not  only 
necessary  for  the  reason  that  the  property  is  in  the  juris- 
diction of  the  court,  but  it  is  in  the  interest  of  economy,  and 
the  proper  adjustment  of  the  affairs  of  the  insolvent.  Those 
having  preferred  claims  can  in  no  manner  be  injured  by 
having  thus  to  present  them,  for  the  reason  that  the  court 
is  clothed  with  ample  power  to  protect  the  rights  of  such 
preferred  creditors. 
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The  foreclosure  proceeding  was,  therefore,  wrongfully 
commenced,  and  as  the  enforcement  of  the  judgment  ren- 
dered would  tend  to  embarrass  a  proper  administration  of 
the  affairs  of  the  insolvent  the  lower  court  properly  en- 
joined any  enforcement  thereof,  and  its  action  in  so  doing 
must  be  affirmed. 

Dunbar,  C.  J.,  and  Stiles  and  Scott,  JJ.,  concur. 

Anders,  J.,  not  sitting. 
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Tacoma   Lumber   and    Manufacturing   Company',  Re- 

,-_ -  spondent,  v.  Samuel  Wolff  et  al.,  Defendants,  John 

I  **  _J?I  Huntington,  Appellant 

VACATING  JUDGMENT  —  IRREGLLAR  ENTRY  —  MODIFICATION  UK 
JUDGMENT. 

It  is  no  ground  for  vacating  a  judgment  that  it  was  irregularly 
entered  as  a  judgment  at  law  in  a  suit  in  equity.  (  Stiles  and  An- 
ders, JJ.,  dissent.) 

Where,  in  an  action  to  foreclose  a  mechanic's  lien  for  materials 
furnished  for  the  construction  of  a  building,  a  personal  judgment 
is  rendered  against  a  contractor,  the  judgment  will  not  be  vacated 
on  petition  of  the  contractor,  on  the  ground  that  he  would  be  able 
to  show  that  plaintiff  agreed  not  to  hold  him  personally  liable  for 
the  debt,  when  the  trial  court  has  already  found  that  no  such  agree- 
ment had  been  made  by  or  on  behalf  of  the  plaintiff.  (Stiles  and 
Anders,  JJ.,  dissent.) 

It  is  not  error  for  a  court,  while  refusing  to  vacate  a  judgment 
in  a  proceeding  therefor,  to  modify  the  judgment  as  to  the  amount 
of  costs  taxed  therein. 

Appeal  from  Superior  Court,  Pierce  County. 

J.  S.  Whitehome,  and  Bahtr  &•  Campbell,  for  appellant. 
Hudaoix  &  Holt,  for  respondent. 
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Hoyt,  J. — Appellant  instituted  a  proceeding  in  the  su- 
perior court  whereby  he  sought  to  have  vacated  a  certain 
judgment  theretofore  rendered  in  said  court  against  him, 
together  with  other  parties.  Affidavits  in  aid  of  such  pro- 
ceeding were  tiled  by  him,  and  counter  affidavits  by  the 
plaintiff  named  in  such  judgment.  Upon  deciding  the 
issue  of  fact,  as  it  saw  the  burden  of  proof,  the  court  below 
refused  to  vacate  such  judgment,  and  from  the  order  so 
refusing  this  appeal  is  taken.  A  large  number  of  ques- 
tions have  been  discussed  by  the  appellant,  many  of  which 
have  been  addressed  to  points  raised  in  the  original  cause, 
in  which  the  judgment  was  rendered,  prior  to  such  judg- 
ment. In  our  opinion,  very  few  of  the  questions  thus  dis- 
cussed are  involved  in  the  decision  on  this  appeal.  The 
most  that  is  claimed  as  tending  to  show  that  the  original 
judgment  sought  to  be  vacated  was  void  was,  that  it  was 
rendered  as  a  judgment  at  law  in  a  suit  in  equity.  But, 
in  our  opinion,  if  all  that  is  said  by  the  appellant  upon 
that  point  is  conceded,  it  would  in  no  manner  show  that 
such  judgment  was  void.  The  most  that  it  would  establish 
would  be  that  the  entry  thereof  was  erroneous,  and  while 
this  would  be  enough  to  demand  from  this  court  a  reversal 
of  such  judgment  if  an  appeal  had  been  prosecuted  there- 
from, it  becomes  of  comparatively  little  moment  in  a  pro- 
ceeding for  the  vacation  thereof.  In  such  a  proceeding 
such  fact  can  have  no  controlling  influence  so  long  as  the 
irregularity  was  not  such  as  to  deprive  the  court  of  juris- 
diction. 

All  courts  hold,  and  we  have  frequently  done  so,  that  it 
is  not  enough  to  entitle  a  party  to  have  a  judgment  against 
him  vacated  that  he  should  show  that  it  had  been  irreg- 
ularly entered;  he  must,  in  addition  thereto,  establish  to 
the  satisfaction  of  the  court  the  fact  that  such  judgment  is 
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unjust  and  inequitable  as  against  him.  Proceedings  of 
this  kind  are  of  an  equitable  nature,  and  courts  will  not  in- 
terfere with  the  judgment  simply  because  it  may  have  been 
erroneously  entered,  unless,  in  addition  thereto,  it  is  made 
to  appear  that  it  is  unjustly  burdensome  to  the  moving 
party.  In  such  a  proceeding  pure  technicalities  can  have 
little  influence  upon  the  decision  of  the  court,  if  the  judg- 
ment sought  to  be  vacated  is  not  of  such  a  nature  that,  if 
it  were  set  aside,  the  moving  party  would  be  able  to  inter- 
pose a  substantial  defense  upon  a  new  trial,  or  in  another 
proceeding  involving  the  same  cause  of  action. 

Such  being  the  status  of  the  judgment,  and  such  being 
the  office  of  proceedings  of  this  kind,  but  a  single  reason 
was  presented  by  the  showing  of  the  moving  party  why 
such  judgment  should  in  such  a  proceeding  be  vacated  and 
set  aside,  and  that  was,  that  if  so  set  aside  he  would  be 
able  to  show  in  his  defense  that  by  an  arrangement  between 
him  and  the  plaintiff  it  was  agreed  that  he  should  not  be 
held  personally  liable  for  the  debt  which  was  the  founda- 
tion of  such  judgment.  It  in  no  manner  attacked  the  bona 
fides  of  the  indebtedness  nor  the  fact,  of  the  original  lia- 
bility of  himself  and  partner  for  the  payment  thereof.  If 
the  court  below  had  determined  this  single  question  of  fact 
as  to  such  agreement  having  been  made  in  favor  of  the 
moving  party,  such  finding  would  have  been  sufficient 
under  all  the  circumstances  of  thU  case  to  have  entitled 
him  to  have  had  the  judgment  set  aside.  But,  unfortu- 
nately for  him,  the  lower  court  found  expressly  to  the  con- 
trary, and  found  that  no  such  agreement  had  been  made 
by  or  on  behalf  of  the  plaintiff.  The  court  having  so  de- 
termined this  fact,  there  remained  nothing  in  the  showing 
to  influence  it  to  set  aside  the  judgment.  In  its  opinion 
there  was  no  merit  in  the  alleged  defense,  and  that,  for 
that  reason,  another  trial  would  result  in  the  same  or  a 
similar  judgment  against  the  moving  party. 
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It  may  -be  suggested  that  the  appellant  was  entitled  to 
have  the  question  of  fact  thus  raised  determined  in  a  law 
court,  but  to  so  hold  would  be  equivalent  to  deciding  that 
a  court  of  equity  must  not  decide  a  fact  properly  before  it 
as  it  sees  it,  but  must  determine  it  in  favor  of  the  side 
having  the  burden  of  proof  upon  what  it  deems  to  be  a 
preponderance  of  evidence  upon  the  other  side,  to  the  end 
that  the  same  question  should  be  again  passed  upon  in  a 
court  of  law.  This  principle,  if  carried  to  its  logical  con- 
clusion, would  practically  destroy  all  equitable  jurisdiction, 
and  we  are  unable  to  subscribe  thereto.  When  a  case  has 
so  progressed  that  a  party  who  desires  relief  in  relation 
thereto  must  appeal  to  a  court  of  equity,  he  must  so  appeal 
to  it  for  the  purpose  of  having  it  decide  all  questions  both 
of  law  and  fact.  It  is  no  doubt  true  that  a  court,  in  a  pro- 
ceeding of  this  kind,  should  in  cases  of  doubt  so  decide 
questions  of  fact  as  to  give  the  party  a  right  to  have  it 
again  determiped  by  a  law  court.  But  to  hold  that,  how- 
ever clear  the  preponderance  of  evidence  against  the  show- 
ing of  the  moving  party  may  be,  the  court  must  decide  in 
accordance  with  the  claim  of  the  moving  party,  would  not 
only  be  contrary  to*  every  rule  applicable  to  the  trial  of 
questions  of  fact,  but  would  in  its  results  enable  a  party 
against  whom  almost  any  judgment  had  been  rendered  to 
procure  its  vacation,  and  the  benefit  of  a  new  trial,  by  the 
preparation  of  an  adroit  showing  as  a  foundation  for  his 
motion  to  vacate  the  same. 

It  follows  that,  in  our  opinion,  this  judgment  was  at 
most  simply  irregularly  entered,  and  that  the  findings  of 
the  lower  court  upon  the  facts  were  such  that  the  appel- 
lant was  not  entitled  to  any  relief  as  against  such  judg- 
ment. 

As  to  the  cross  appeal,  by  which  respondent  sought  to 
have  the  action  of  the  court  in  modifying  the  judgment  set 
aside,  we  are  of  the  opinion  that  the  action  of  the  court  in 
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that  regard  was  warranted.  The  modification  did  not  go 
to  the  principal  of  the  original  judgment,  but  only  went  to 
the  costs  as  taxed  therein,  and,  under  all  the  circumstances, 
we  are  not  prepared  to  hold  that  the  court  did  not  have 
jurisdiction  to  modify  the  judgment  as  to  such  costs  in  the 
proceeding  from  which  this  appeal  was  taken. 

The  order  refusing  to  vacate  the  judgment,  and  modify- 
ing it  as  to  the  costs,  must  be  affirmed. 

Dunbar,  C.  J.,  and  Scott,  J.,  concur. 

Stiles,  J.  (dissenting).  —  So  far  as  this  was  a  special 
proceeding  under  Code  Proa,  §  1393,  sub.  4,  to  vacate  a 
judgment  "for  fraud  practiced  by  the  successful  party  in 
obtaining  the  judgment,"  it  was  governed  entirely  by  the 
statute.  And  thus  far  it  was  equitable  in  its  nature  and 
triable  by  the  court.  But  the  judgment  was  also  attacked 
on  the  ground  that  the  court  had  no  jurisdiction  to  enter 
it,  because  it  was  a  money  judgment  entered  against  con- 
tractors,  in  a  suit  to  foreclose  a  mechanic's  lien,  and  as  to 
that  portion  of  the  proceeding  it  was  nothing  but  a  naked 
question  of  law. 

I  maintain,  in  the  first  place,  that  the  case  presented  by 
the  petition  on  the  ground  of  fraud  has  never,  as  yet,  been 
tried,  and  that  the  judgment  was,  therefore,  erroneous. 
Code  Proa,  £1395,  provides  for  the  filing  of  a  verified 
petition  stating  the  facts  constituting  a  cause  to  vacate, 
and  if  the  party  asking  the  vacation  is  a  defendant,  the 
facts  constituting  a  defense  to  the  action.  Such  a  petition 
was  filed,  the  defenses  being  the  want  of  jurisdiction  in  the 
court,  and  a  settlement  of  all  matters  of  account  with  the 
judgment  plaintiff.  Code  Proa,  §  1396,  provides  that  in 
such  a  proceeding  all  things  shall  be  done,  as  near  as  can 
be,  4kas  in  an  original  action  by  ordinary  proceedings,^ 
except  that  the  facts  stated  in  the  petition  shall  be  deemed 
denied  without  answer. 
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Now  in  this  case  an  answer  was  filed,  and  with  it  a  lot 
of  ex  parte  affidavits,  which  were  answered  by  like  ex  parte 
affidavits  for  the  petitioner,  and  they  in  turn  were  replied 
to.  These  affidavits,  with  the  record  in  the  original  fore- 
closure suit,  constitute  the  material  facts  according  to  the 
statement.  Not  a  witness  was  sworn,  nor  any  opportunity 
given  to  cross  examine  the  makers  of  the  affidavits,  nor  is 
there  anything  to  show  what  or  how  many  of  the  affidavits 
were  considered  by  the  court.  But  granting  that  all  of  the 
affidavits  were  considered,  there  was  no  trial  of  the  ques- 
tion of  fraud  "as  in  an  original  action  by  ordinary  pro- 
ceedings;" on  the  contrary,  the  whole  matter  was  treated 
as  though  it  were  a  mere  motion,  which,  under  the  statute, 
it  is  clearly  not. 

But  whether  a  motion  or  not,  I  hold  that  the  personal 
judgment  rendered  against  the  contractors  in  the  me- 
chanic's lien  case  was  absolutely  void.  This  was  the  main 
point  presented  to  this  court,  although  the  opinion  does 
not  notice  it.  The  proceeding  to  secuye  and  foreclose  a 
mechanic's  lien  is  a  purely  special  and  statutory  one,  and 
there  is  not  an  intimation  in  the  law  that  there  shall  be 
any  result  except  the  ascertainment  of  the  amount  due  and 
the  decree  of  sale.  The  contractor  may  be  a  proper  party 
but  he  is  not  a  necessary  party,  and  if  he  is  not  made  a 
defendant  a  decree  would  not  be  disturbed.  The  owner 
alone  can  be  prejudiced  by  an  omission  of  that  kind.  The 
general  rules  governing  the  joinder  of  causes  of  action  ab- 
solutely forbid  that  a  suit  in  rem  against  the  land  of  one 
party  should  be  joined  with  another  for  a  money  demand 
on  contract  against  a  different  party.  On  this  point  I 
shall  only  cite  Phillips  on  Mechanics'  Liens,  §  397. 

The  case  of  Uildebrandt  v.  Savage,  4  Wash.  524:  (30 
Pac.  Rep.  043),  furnishes  no  precedent  for  such  a  judg- 
ment. That  was  the  foreclosure  of  the  contractor's  lien 
against  the  owner,  a  case  where  there  would  be  some  log-. 
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ical  reason  in  determining  all  the  matters  at  issue  between 
those  parties,  growing  out  of  the  building  contract,  in  one 
suit,  the  fact  that  the  owner  may  be  tricked  out  of  his  right 
to  a  jury  trial  being  the  main  objection  to  such  a  proceed- 
ing. 

In  Stetson  <&  Post  Mill  Co.  v.  McDonald,  5  Wash.  496 
(32  Pac.  Rep.  108),  this  court  directed  a  judgment  against 
contractor  McDonald  to  be  affirmed,  and  the  same  judg- 
ment made  to  include  his  partner  Docking.  Whether  this 
would  have  been  done  had  the  court's  attention  been  called 
to  the  point,  I  am  unable  to  say;  but  the  fact  is  that  that 
case  was  heard  mainly  upon  the  sufficiency  of  the  lien 
notice,  the  respondents  contenting  themselves,  so  far  as  the 
personal  judgment  was  concerned,  with  the  citation  of 
Eisenbeis  v.  Wakeman,  3  Wash.  534  (28  Pac.  Rep.  923), 
in  support  of  the  position  that  a  jury  trial  was  the  con- 
tractor's right.  There  was  certainly  no  intention  in  the 
Stetson  case  to  overrule  the  Eisenbeis  case,  and  when  in 
the  latter  it  was  sqjd  that  there  was  no  power  in  the  court 
to  render  a  personal  judgment  against  the  contractor,  I 
think  it  was  understood  that  want  of  jurisdiction  was  at 
the  basis  of  the  want  of  power;  and  if  there  was  no  juris- 
diction to  render  a  personal  judgment  in  the  special  pro- 
ceeding, then  the  judgment  entered  was  void.  We  might 
just  as  well  say  that  jurisdiction  could  be  acquired  to  com- 
pel the  delivery  of  specific  personal  property  in  a  summary 
proceeding  in  forcible  entry  as  to  sustain  this  void  judg- 
ment. 

Anders,  J.  —  I  concur  in  the  above. 
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I.  C.  Wadsworth,  Appellant,  v.  School  District  No.  1 
of  Whatcom  County,  Respondent. 

SCHOOL  DISTRICTS  —  ERECTION  OF  SCHOOL  HOUSES  —  LIABILITY  FOR 
MATERIALS  FURNISHED  CONTRACTOR  — VALIDITY  OF  CONTRACT- 
OR'S  BOND. 

In  an  action  against  a  school  district  for  not  taking  a  sufficient 
bond  from  a  contractor  for  the  protection  of  persons  furnishing 
material  to  be  used  in  the  erection  of  a  school  house,  the  fact  that 
the  sureties  on  the  bond  did  not  justify  as  to  their  financial  responsi- 
bility is  a  mere  irregularity,  which  will  be  presumed  not  injurious 
to  the  rights  of  plaintiff,  in  the  absence  of  allegation  and  proof  that 
they  were  not  able  to  justify  as  required  by  statute. 

Such  a  bond  is  not  inoperative  for  the  reason  that  it  is  by  its 
terms  payable  to  the  school  district  instead  of  to  the  State  of  Wash- 
ington. 

It  is  not  necessary  that  such  bond  be  placed  on  file  in  the  audit- 
or's office  prior  to  the  furnishing  of  materials  to  the  contractor,  in 
order  to  relieve  the  school  district  from  liability. 

Appeal  from.  Superior  Court,  WItatcom  County. 

Cole  &  Romaine,  for  appellant. 
Bruce  d?  Brovm,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Hoyt,  J. — This  action  was  brought  to  recover  of  a 
school  district  for  material  furnished  to  a  contractor  and 
used  in  the  erection  of  school  houses  by  said  district  The 
ground  upon  which  the  plaintiff  sought  to  hold  the  district 
liable  to  him  for  such  material  was,  that  it  had  not  taken 
a  bond  as  required  by  the  act  authorizing  municipal  corpo- 
rations to  take  a  bond  from  contractors,  approved  January 
31,  1888  (Laws  1887-8,  p.  15).  In  the  progress  of  the 
case  it  was  found  that  a  bond  had  been  taken  by  the  dis- 
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trict,  and  the  action  of  the  plaintiff  could  not  be  maintained 
unless  the  bond  so  taken  was,  for  some  reason,  without 
force  as  related  to  the  plaintiff. 

Three  reasons  are  suggested  by  the  appellant  why  the 
bond  was  not  binding  as  to  him  —  (1)  The  sureties  did 
not  justify  as  to  their  financial  responsibility;  (2)  that  the 
bond  was  in  terms  payable  to  the  school  district  instead  of 
to  the  State  of  Washington,  and  was  in  other  respects  in- 
formal in  its  terms;  (3)  that  it  was  not  placed  on  file  in 
the  auditor's  office  of  the  county  until  after  the  material 
had  been  furnished  by  the  appellant. 

As  to  the  first  objection,  the  plaintiff,  in  order  to  make 
it  available,  should  have  shown  that  the  sureties  were  not 
in  fact  of  such  financial  responsibility  as  would  have  war- 
ranted them  in  justifying  as  required  by  the  statute.  In 
the  absence  of  such  allegation  and  proof  the  omission  was 
a  simple  irregularity  not  shown  to  have  been  injurious  to 
the  rights  of  the  appellant. 

It  ik  not  necessary  to  say  more  as  to  the  second  objection 
than  that  a  bond  fully  as  informal  in  its  terms  and  condi- 
tions, and  not  payable  to  the  State  of  Washington,  was 
sustained  by  this  court  in  the  case  of  Ikrig  v.  Scotty  5 
Wash.  584  (32  Pac.  Rep.  466). 

The  third  objection  is  also  untenable.  It  appears  from 
the  transcript  that  the  bond  was  placed  on  file  and  plaint- 
iff had  notice  thereof  before  he  commenced  his  action. 
The  object  of  filing  these  bonds  at  all  is  not  to  give  them 
validity,  but  simply  for  the  purpose  of  giving  notice  to  all 
persons  interested;  and  if  the  appellant  had  notice  of  the 
fact  of  the  giving  of  the  bond  in  question,  at  the  time  he 
desired  to  go  into  court  for  the  purpose  of  enforcing  rights 
growing  out  of  the  furnishing  of  said  material,  the  whole 
purpose  of  such  requirement  was  subserved. 

It  follows  that,  in  our  opinion,  the  bond  was  sufficient, 
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and  that  the  court  below  rightly  set  aside  the  verdict 
against  the  district  and  granted  a  new  trial,  and  its  action 
in  so  doing  must  be  affirmed. 

Dunbar,  C.  J.,  and  Stiles,  Scott  and  Anders,  JJ., 
concur. 
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[No.  913.    Decided  December  28,  1893.] 

Estella  M.  Elwell,  Respondent,  v.  Puget  Sound  and 
Chehalis  Railroad  Company,  Appellant. 

CORPORATIONS  —  UNAUTHORIZED    acts    of    agent  —  ISSUANCE    of 
NEGOTIABLE  NOTES. 

A  corporation  is  not  bound  by  negotiable  paper  uttered  by  its 
agent,  unless  he  has  express  authority  to  issue  the  paper,  or  there 
is  an  implied  general  authority  arising  from  such  frequent  exercise 
of  the  power  by  the  agent,  followed  by  ratification,  as  to  constitute 
a  custom  of  the  corporation,  or  a  ratification  of  the  particular  act, 
or  an  estoppel  to  deuy  the  agent's  authority. 

The  fact  that  the  president  and  manager  of  a  corporation  had 
executed  negotiable  notes  in  the  corporate  name,  which  they  had 
taken  care  of  without  the  knowledge  of  the  board  of  trustees,  will 
not  render  the  corporation  liable  on  other  notes  issued  by  such 
officers  without  the  authority  of  the  board  of  trustees,  although  the 
president  and  manager  were  two  of  the  live  trustees. 

Appeal  from  Supei^ior  Court,  Thurston  County. 

Hughes,  Hastings  <&  Stedman*  and  Charles  H.  Ayer,  for 
appellant. 

Skillman  &  Agnew,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Stiles,  J.  —  Respondent  alleged  the  execution  and  de- 
livery to  her  by  appellant,  a  corporation,  of  its  two  certain 
promissory  notes  for  $500  and  $550,  respectively,  which 
were  unpaid;  and  that,  as   accommodation   indorser,  she 
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had  paid  a  note  executed  and  delivered  by  appellant  to  the 
Capital  National  Bank  of  Olympia,  in  the  principal  sum  of 
$500,  which  sum  and  interest  appellant  refused  to  pay. 
The  answer  contained  a  general  denial,  and  alleged  affirma- 
tively that  the  pretended  notes  were  never  executed  by  the 
appellant's  board  of  trustees,  or  authorized  by  it,  or  exe- 
cuted by  any  person  or  persons  authorized  so  to  do  either 
by  the  board  of  trustees  or  the  by-laws  or  charter  of  the 
corporation.  And  there  was  a  further  averment,  that  the 
notes  were  executed  and  delivered,  if  at  all,  withoirt  any 
consideration  and  for  the  purpose  of  defrauding  appellant. 

The  first  and  second  notes  were  signed:  "P.  S.  &  C.  K. 
R.  Co.  By  L.  P.  Ouellette,  President;  W.  S.  Elwell, 
Man.  c&  Supt.;"  the  third:  "P.  S.  &  C.  R.  R.  Co.,  W.  S. 
Elwell,  Mgr.">  The  manager  was  the  husband  of  re- 
spondent, and  his  signature,  and  that  of  the  president,  was 
proven.  Respondent  loaned  the  money  for  which  the  first 
two  notes  were  given,  and  paid  the  amount  of  the  third 
one.  The  proceeds  of  all  the  notes  went  into  the  bank 
account  of  the  appellant,  and  were  checked  out  and  appro- 
priated to  pay  its  debts.  The  manager  and  the  president, 
of  course,  were  two  out  of  the  five  trustees.  The  manager 
testified  that  before  the  first  of  these  notes  was  made,  he 
had  made  other  like  notes  which  had  been  paid  with  ap- 
pellant's funds.  These  notes  were  not  brought  to  the  at- 
tention of  the  board  of  trustees;  witness  told  some  of  the 
members  of  the  company  of  them.  The  principal  place  of 
business  of  the  corporation  and  the  place  of  its  corporate 
meetings  was  Port  Gamble;  the  transactions  in  question 
took  place  at  Olympia. 

The  president  testified  that  in  a  conversation  had  be- 
tween himself,  the  manager  and  one  Ames,  also  a  trustee, 
at  Port  Gamble,  he  told  Ames  that  he  and  the  manager 
had  had  to  borrow  money  from  respondent,  which  was 
used  to  buy  certain  cattle.     Could  not  say  whether  he 
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told  Ames  that  any  note  bad  been  given.  (None  of  the 
notes  in  suit  covered  the  money  borrowed  to  purchase 
cattle.)  Ames  knew  of  the  notes  from  having  sent  a  man 
to  Olyrapia  to  investigate  the  affaire  of  the  company, 
where  he  saw  the  notes.  This  man  was  sent  in  behalf  of 
the  Paget  Mill  .Company,  which  had  been  furnishing  ap- 
pellant money  to  operate  with  under  a  special  contract. 

For  the  appellant  it  appeared  that  the  records  of  the 
company  showed  no  authorization  to  the  president  or  man- 
ager to  execute  notes.  The  corporation  was  engaged  in  a 
general  logging  business,  and  the  manager's  authority  was 
limited  by  the  by-laws  to  the  supervision  of  the  logging 
railroad,  attending  in  detail  to  all  matters  pertaining  to  its 
successful  operation,  and  keeping  accurate  accounts  of  the 
time  and  services  of  employes,  and  of  all  timber  and  logs 
cut  and  transported.  No  officer  was  designated  by  any 
article  of  incorporation  or  by-law  to  borrow  money  or  exe- 
cute notes. 

The  evidence  thus  summarized  did  not  warrant  a  recov- 
ery upon  the  notes.  Whatever  else  the  general  agent  of 
an  industrial  corporation  may  do  to  bind  his  principal  by 
contracts  made  by  virtue  of  his  implied  authority,  when 
it  comes  to  uttering  negotiable  paper,  to  which,  in  the 
hands  of  innocent  holders,  there  can  be  practically  no  de- 
fense, a  strict  rule  applies.  The  agent  must  either  have 
express  general  authority  to  issue  such  paper,  or  express 
authority  to  issue  the  particular  paper,  or  there  must  be 
implied  general  authority  arising  from  such  frequent  exer- 
cise of  the  power  by  the  agent,  followed  by  ratification,  as 
to  constitute  a  custom  of  the  corporation.  Duggan  v.  Pa- 
cific Boom  Co.,  6  Wash.  593  (34  Pac.  Rep.  157);  or  there 
must  be  ratification  of  the  particular  act,  or  an  estoppel  to 
deny  that  the  agent  had  authority.  Implied  general  au- 
thority, ratification  and  estoppel  are  each  invoked  in  this 
case.     But  the  substance  of  all  the  evidence  on  these  points 
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amounted  only  to  this,  that  the  president  and  manager  had 
made  some  notes  to  banks  at  Olympia,  which  they  had 
taken  care  of,  without  the  knowledge  of  the  board  of 
trustees;  and  that  long  after  the  notes  in  question  were 
due  an  agent  of  the  Puget  Mill  Company,  sent  by  Ames, 
who  was  an  employe  of  that  corporation  as  well  as  a 
trustee  of  the  appellant,  had  seen  the  notes  at  Olympia, 
and  had  presumably  told  Ames  of  them.  Ames  had  been 
told  that  the  president  and  manager  had  borrowed  money, 
but  not  that  any  notes  had  been  given.  The  only  wit- 
nesses for  respondent  on  any  of  these  matters  were  the  two 
officers  who  uttered  the  notes,  one  of  whom  was  the  hus- 
band of  respondent.  These  officers  seem  to  have  assumed 
to  carry  on  the  business  at  Olympia  more  as  though  they 
were  partners  than  as  if  they  were  mere  agents  of  a  cor- 
poration. The  manager,  especially,  undfer  the  terms  of  his 
employment,  had  nothing  to  do  with  the  financial  part  of 
the  company's  business.  The  case,  upon  all  material 
points,  is  covered  by  New  York  Iron  Mine  v.  Negaunee 
Bank,  39  Mich.  644,  and  McLellan  v.  Detroit  File  Works, 
56  Mich.  579  (23  N.  W.  Rep.  321). 

The  consideration  that,  as  matter  of  fact,  the  proceeds  of 
these  notes  went  into  the  possession  of  appellant's  agents 
and  were  used  to  pay  its  debts,  is  not  entitled  to  any  weight 
in  this  action.  In  a  proper  action,  where  all  defenses  legal 
and  equitable  can  be  made,  all  sums  which  respondent  con- 
tributed to  the  appellant's  benefit  can  be  recovered. 

Judgment  reversed,  and  cause  remanded  for  dismissal. 

Anders  and  Hovt,  JJ.,  concur. 

Dunbar,  C.  J.,  dissents. 
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[No.  978.    Decided  December  28, 1898.] 

Ernest  A:  Guley,  Respondent,  v.  The  Northwestern 
Coal  and  Transportation  Company,  Appellant. 

ACTION  FOR   PERSONAL  INJURIES  —  WEIGHT  OF  TESTIMONY  —  ERRO- 
NEOUS INSTRUCTIONS. 

Where  there  is  conflicting  testimony,  but  the  clear  weight  of  the 
evidence  is  with  either  side,  the  court  is  justified  in  taking  the  de- 
cision of  the  case  from  the  jury.  (Dunbar,  C.  J.,  and  Scott,  J., 
dissent.) 

In  an  action  for  damages  for  injuries  to  a  child  of  tender  years 
alleged  to  have  been  placed  in  charge  of  a  coal  car  on  a  down 
grade,  where  the  only  testimony  in  regard  to  the  difficulty  of  oper- 
ating the  car  brake'  was  that  of  the  injured  child,  who  had  no  ex- 
perience with  brakes  generally,  an  instruction  on  the  question  of 
defective  brakes  is  not  proper  to  the  case. 

Appeal  from  Superior  Court,  Thurston  County. 

Phil.  Skillman,  for  appellant. 

C.  S.  Salisbury,  and  Thompson,  Edseii  &  Humphries* 
for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Stiles,  J. — The  complaint  in  this  case  alleged  that,  on 
the  8th  day  of  March,  1S88,  plaintiff,  then  a  boy  of  thir- 
teen years,  was  in  the  empjQy  of  defendant,  at  its  coal 
mines  in  Thurston  county,  as  a  screener,  and  that,  while  so 
employed,  he  was  ordered  by  defendant's  superintendent 
to  leave  his  work  and,  with  the  assistance  of  another  boy 
of  about  plaintiff's  age,  to  take  a  car  loaded  with  coal 
down  a  steep  grade  to  the  scale  at  said  mines.  Paragraph 
6  then  proceeds  as  follows: 

4  4  That  the  plaintiff  was  inexperienced  in  handling  the 
brakes  of  cars,  and  that  the  brake  on  said  coal  car  was  de- 
fective, and  the  same  was  known  to  defendant,  and  despite 
the  utmost  efforts  and  exertions  of  plaintiff  and  his  com- 
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panion,  the  car  got  beyond  their  control  and  rushed  down 
a  steep  grade  with  such  great  speed  that  plaintiff  was 
thrown  from  said  car  to  the  ground,  falling  in  such  a  man- 
ner that  his  right  hand  lay  across  the  rail  of  the  car  track 
and  was  permanently  injured,  to  wit,  by  the  car  running 
over  his  right  hand  and  crushing  and  mangling  it  in  such 
a  manner  that  amputation  was  necessary,  and  the  lingers 
of  said  right  hand  were,  in  consequence,  amputated,  and 
the  hand  crippled  for  life." 

The  answer  admitted  the  plaintiff's  employment  as  a 
coal  screener,  denied  having  ordered  plaintiff  to  get  upon 
the  car,  or  that  the  brake  was  defective,  and  set  up  facts 
showing  that  he  had,  in  spite  of  the  defendant's  commands, 
and  without  its  knowledge,  left  his  work  and  gone  upon 
the  car,  when  he  was  injured  by  his  own  carelessness.  The 
reply  was  a  general  denial  of  the  facts  showing  contribu- 
tion. 

The  plaintiff  alone  testified  to  the  facts,  in  substance,  as 
follows: 

fct  Ismay,  the  superintendent,  called  me  and  his  son,  a 
boy  of  my  own  age,  from  the  place  where  we  were  work- 
ing, to  run  a  few  cars  down  to  the  scales  to  weigh  them. 
He  gave  me  a  stick  to  put  in  the  brake  of  the  car  so  I 
could  manage  it.  He  said:  'Take  this  stick  and  drop  that 
car  down;  the  brake  is  not  good.'  I  knew  nothing  about 
the  brake.  Had  run  other  cars  down  the  same  way,  but 
not  with  a  stick.  Put  the  stick  through  the  spokes  of  the 
brake  wheel  and  used  it  as  a  lever.  The  other  boy  helped 
by  taking  hold  of  the  other  side  of  the  wheel.  We  let  the 
car  down  about  twenty  feet  to  the  scales.  I  put  my  whole 
weight  against  the  stick  and  it  broke,  and  I  fell  upon  the 
ground  in  front  of  the  car  and  was  stunned,  as  I  struck  on 
my  head.  Knew  nothing  more  until  I  got  out  from  under 
the  car  and  found  my  hand  crushed.  Ismay  was  there 
within  ten  or  fifteen  feet  of  me,  and  he  took  me  on  his 
back  and  carried  me  home.  When  my  father  came  in  he 
was  blaming  me  for  it,  and  Ismay  said:  'Don't  blame 
the  boy;  I  was  to  blame  for  it.  I  told  him  to  brake  the 
car  down,  and  gave  him  the  stick  to  brake  it  down  with.' 
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Cross  examined:  The  car  was  not  running  fast.  The  front 
truck  only  passed  over  me;  then  it  stopped.  It  was  neces- 
sary to  have  the  brakes  set  to  keep  cars  from  running 
down.  We  loosened  the  brake,  then  the  car  started,  ran 
about  its  own  length  and  stopped.  Had  been  discharged 
and  reemployed  by  the  company  twice  before  the  accident, 
and  again  afterward.  Ismay  said  the  first  two  times  that 
it  was  because  I  was  lazy ;  the  last  time  was  because  I  was 
not  ablebodied.  Was  not  in  the  habit  of  leaving  my  work 
and  getting  on  the  cars  for  a  ride.  Didn't  know  that  any- 
one was  behind  the  car  pinching  it  ahead  with  a  crowbar. 
There  might  have  been  another  car  behind  the  one  I  was  on. 
If  the  stick  had  not  been  rotten  I  would  not  have  fallen. 
Re-direct:  The  brake  was  hard  to  throw,  and  wouldn't 
hold  the  car  without  the  use  of  unusual  force.  Ismay 
never  tojd  me  to  keep  away  from  the  cars.  Did  not  know 
of  any  rule  forbidding  boys  to  go  there.,, 

Plaintiff's  foster  mother  and  one  Striker  corroborated 
him  as  to  what  Ismay  said  in  taking  the  blame  for  the  ac- 
cident upon  himself.  His  father  was  dead  at  the  time  of 
the  trial.  Striker  further  stated  that  the  railroad  grade 
between  the  bunker  and  the  scale  was  not  heavy  —  enough 
to  run  a  car  down  without  forcing  it  any,  unless  the  track 
was  dirty,  as  it  generally  was  at  the  bunkers.  Didn't 
think  a  car  along  there  would  run  a  mile  an  hour. 

This  testimony  by  no  means  met  the  allegations  of  the 
complaint,  that  the  injury  occurred  by  plaintiff's  being 
thrown  off  the  car  while  it  was  running  away  down  a  steep 
grade,  and  by  reason  thereof,  and  because  the  brake  was 
defective,  and  would  have  justified  the  court  in  striking 
it  all  out.  But  having  been  received  without  objection, 
and  no  motion  to  strike  or  suggestion  of  surprise  having 
been  made,  a  non-suit  was  properly  refused. 

On  behalf  of  the  defendant,  the  superintendent  testified 
that  plaintiff's  discharges,  both  before  and  after  the  acci- 
dent, were  because  he  persisted  in  leaving  his  work  and 
getting  on  the  coal  cars  as  they  were  being  handled  along 
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the  track.  He  also  denied  having  told  plaintiff  to  get  upon 
the  car,  or  having  given  him  a  stick,  or  to  brake  the  car,  or 
that  the  brake  was  defective,  to  his  knowledge. 

The  car  in  question  had  been  loaded  and  run  down  within 
a  few  feet  of  the  scales  where  it  was  stopped  by  dirt  on 
the  track.  Witness  was  back  in  the  rear  of  a  second  car 
which  had  been  loaded,  and  had  men  pinching  the  second 
car  ahead  so  as  to  strike  the  first  car  and  bump  it  onto  the 
scales.  Just  at  the  moment  of  the  collision  he  turned  and 
saw  plaintiff  and  his  own  boy  on  the  front  end  of  the  first 
car,  and  saw  plaintiff  fall.  He  ran  around  and  found  the 
front  truck  not  yet  on  the  scales,  and  plaintiff  lying  under 
this  truck,  the  first  wheel  of  which  had  passed  over  his 
hand;  drew  the  boy  out  from  under  the  car  and*  carried 
him  home.  Witness  denied  having  said  he  was  to  blame 
in  having  directed  the  boy  to  get  on  the  car  and  giving  him 
a  stick,  or  that  Striker  was  present  when  he  carried  him  in; 
had  instructed  the  boys  many  times  not  to  get  on  the  cars, 
and  told  other  employes  to  see  that  they  did  not  do  so; 
punished  his  own  boy  for  getting  on  this  car,  and  on  other 
similar  occasions. 

Ismay,  jr.,  testified: 

uWe  were  screening  coal,  and  my  father,  with  two  or 
three  other  men,  went  down  to  load  some  cars  that  the 
train  had  just  brought  in;  so  we  hurried  up  with  our 
screening  and  went  down  to  see  if  we  could  catch  a  ride 
from  the  bunkers  down  below.  When  we  got  down  to  the 
bottom  of  the  stairs  we  saw  a  car  standing.  We  thought  it 
was  on  the  scales  and  we  started  to  get  on  to  it,  and  we  saw 
a  stick  lying  off  by  a  stump  there,  and  both  ran  for  it  at 
the  same  time,  but  he  got  the  stick  first.  We  climbed  upon 
the  car  to  take  the  brake  off,  and  he  put  the  stick  into  the 
brake  wheel  and  swung  around,  and  just  as  he  swung  around 
the  car  behind  bumped,  and  as  the  car  bumped  the  stick 
broke  and  he  fell  on  his  back  on  the  track.  The  car  did 
not  move  more  than  six  feet.  My  father  had  frequently 
told  us  to  stay  off  the  cars,  and  he  whipped  me  for  getting 
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on  at  this  time  as  well  as  others.     He  did  not  tell  us  to 
get  on  the  car." 

Other  adult  witnesses,  several  in  number,  corroborated 
the  superintendent  and  contradicted  the  plaintiff,  six  of 
them  as  to  the  frequent  and  positive  instructions  given  the 
boys  to  keep  off  the  cars. 

The  jury,  without  any  evidence  to  base  it  on,  found 
specially  that  the  brake  was  defective  and  that  defendant 
knew  it.  They  also  found  that  it  was  the  breaking  of  the 
stick  that  caused  plaintiff  to  fall;  that  another  car  collided 
with  the' car  he  was  on;  that  there  was  no  rule  of  which 
plaintiff  had  knowledge  against  his  going  on  the  cars,  and 
that  he  went  upon  the  car  under  the  order  of  the  superin- 
tendent.    They  found  generally  for  the  plaintiff. 

While  we  shall  ordinarily  be  very  slow  to  interfere  with 
the  verdict  of  a  jury,  where  the  testimony  is  conflicting, 
we  do  not  think  justice  would  be  done  were  this  one  al- 
lowed to  stand.  There  may  be,  and  sometimes  are,  cases 
where  the  testimony  of  a  single  witness,  even  a  child,  will 
outweigh  that  of  many  opposed,  where  there  are  circum- 
stances of  suspicion  connected  with  them.  But  there  was 
not,  in  this  case,  a  single  attempt  to  break  down  or  im- 
peach a  witness  for  the  defendant;  and  much  of  what  they 
did  say  that  was  material  was  not  contradicted  by  the 
plaintiff,  though  he  was  called  in  rebuttal.  Credible  wit- 
nesses cannot  be  set  aside  in  this  way,  and  a  verdict  sup- 
ported on  the  uncorroborated  testimony  of  a  single  witness, 
and  he  the  party  most  interested:  Where  the  clear  weight 
of  the  evidence  is  with  either  side,  there  is  no  substantial 
conflict,  and  the  court  should  take  the  decision  of  the  case 
from  the  jury.  Thompson'on  Trials,  §  2250;  Wilds  v.  Hail- 
road  Co.,  24  N.  Y.  430;  Corning  v.  Troy  Iron  and  Nail 
Factory,  44  N.  Y.  577. 

No  part  of  the  instructions  given  on  the  question  of  the 
defective  brake  was  proper  in  the  case,  because  there  was 
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no  competent  testimony  on  that  subject.  One  of  the  prin- 
cipal grounds  urged  to  support  the  recovery  was,  that  the 
plaintiff  was  a  child  of  tender  years,  without  knowledge 
or  experience  to  enable  hiifi  to  care  for  himself;  yet  his 
statement  that  the  brake  was  hard  to  operate  without  the 
exercise  of  unusual  force  was  all  there  was  in  the  case  on 
that  point.  He  had  no  experience  with  brakes  generally, 
and  could  not  know  whether  this  one  was  hard  to  operate 
in  comparison  with  others  or  not;  and,  moreover,  his  only 
knowledge  of  this  one  was  gained  in  the  single  moment  of 
time  in  which  he  was  pressing  against  it  before  he  fell.  It 
was  more  than  he  could  turn  with  a  rotten  stick,  and  that 
was  all  there  was  of  it.  The  only  question  in  the  case  was, 
whether  Ismay  directed  plaintiff  to  get  upon  the  car.  If 
he  did  this,  plaintiff  might  be  entitled  to  recover;  other- 
wise not.  The  instruction  as  to  the  burden  of  showing 
contributory  negligence  was  correctly  given.  Spurrier  v. 
Front  Street,  etc.,  Ry.  Co.,  3  Wash.  659  (29  Pac.  Rep. 
346). 

Appellant  is  entitled  to  a  new  trial,  and  the  judgment  is 
reversed  for  that  purpose,  respondent  having  leave  to 
amend  his  complaint  so  as  to  state  the  facts. 

Hoyt  and  Anders,  JJ.,  concur. 

Dunbar,  C.  J.  {dissenting).  —  I  dissent.  The  judgment 
in  this  case  seems  to  be  reversed  solely  on  the  ground  that 
the  weight  of  testimony  is  in  favor  of  the  defendant.  This 
is  a  case  of  a  plain  conflict  of  testimony.  If  the  statement 
of  plaintiff  is  true  he  ought  to  recover.  According  to  his 
statement,  Ismay,  the  superintendent,  knew  that  the  brake 
was  defective,  and  gave  him  the  defective  stick  to  use,  the 
breaking  of  which  was  the  cause  of  the  accident,  and  in- 
structed him  to  use  it  as  he  did  use  it.  He  called  the 
plaintiff  from  other  work  on  which  he  was  engaged  and 
instructed  him  how  to  run  the  car  down.    The  instructions 
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were  literally  followed.  The  means  supplied  by  the  super- 
intendent were  used,  and  in  literally  following  the  instruc- 
tions of  his  superintendent,  and  by  reason  of  the  defective 
means  employed,  he  was  injured. 

It  is  true  this  statement  was  flatly  contradicted  by  the 
superintendent  and  his  son,  a  boy  about  the  same  age  as 
the  plaintiff,  and  the  testimony  of  several  other  witnesses 
tended  to  contradict  it.  But  it  is  too  late  in  the  history 
of  jurisprudence  to  lay  down  the  rule  that  the  weight  of 
testimony  is  to  be  ascertained  by  counting  the  number  of 
witnesses  who  testify  pro  and  con  on  a  proposition,  and  to 
go  still  furtheV  and  hold  it  error  for  a  jury  to  believe  the 
testimony  of  one  witness  which  was  contradicted  by  the 
testimony  of  two  or  more  witnesses;  and  yet  this  court,  to 
reverse  this  case,  must  either  yield  its  allegiance  to  this 
doctrine  or  the  other  equally  fallacious  one,  that  it  is  the 
duty  of  this  court  to  constitute  itself  an  appellate  jury  and 
weigh  the  testimony  and  render  a  verdict  upon  the  facts 
in  the  case. 

My  idea  is,  that  the  law,  if  it  is  to  be  administered  with 
any  efficacy  at  .all,  must  be  administered  as  a  system. 
That  has  been  the  idea  of  the  law  makers,  and  they  have 
promulgated  a  system  conferring  certain  jurisdictions  and 
powers  upon  courts,  and  conferring  certain  other  jurisdic- 
tions, powers  and  provinces  just  as  firmly  upon  juries.  It 
is  not  intended  that  these  powers  should  trench  upon  each 
other,  and  there  is  no  occasion  for  them  to  do  so.  It  is 
the  duty  of  the  court  to  announce  and  enforce  the  law 
governing  the  admission  of  testimony,  and  to  see,  under 
proper  objection,  that  only  legal  testimony  is  admitted. 
It  may  even  go  farther  and  decide  that  as  a  matter  of  law 
certain  testimony,  if  conceded  to  be  true,  would  not  con- 
stitute a  defense,  or  would  not  sustain  a  judgment,  but  it 
has  no  more  right  to  weigh  testimony,  or  to  pass  upon  the 
credibility  of  witnesses,  or  to  say  what  testimony  is  prob- 

32—7  wash. 
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able  or  improbable,  or  to  say  what  circumstances  are  sus- 
picious, than  the  jury  has  to  usurp  the  functions  of  the 
court  in  construing  the  law,  and  to  refuse  to  render  a  ver- 
dict for  a  plaintiff  because  in  their  judgment  the  complaint 
does  not  state  facts  sufficient  to  constitute  a  cause  of  action; 
for  the  law  makes  it  the  special  and  exclusive  province  of 
the  jury  to  weigh  the  testimony  and  pass  upon  the  credi- 
bility of  the  witnesses,  for  reasons  which  have  been  so 
often  and  so  uniformly  announced  in  the  courts  that  it 
would  be  like  citing  elementary  law  to  cite  them  here.  In 
my  judgment  the  law  cited  by  the  majority  from  Thompson 
on  Trials  does  not  tend  in  any  degree  to  sustain  the 
opinion. 

It  is  not  contended  by  the  majority  that  there  was  not 
sufficient  legal  testimony  offered  by  the  plaintiff  to  sustain 
the  verdict,  if  it  had  not  been  disputed;  but  the  bald  con- 
tention is,  that  in  the  opinion  of  this  court  the  jury  was 
not  justified  in  believing  the  testimony  of  the  plaintiff,  be- 
cause it  was  contradicted  by  a  large  number  of  credible 
witnesses  "who  were  unimpeached, "  "and  credible  wit- 
nesses," say  the  court,  "cannot  be  set  aside  in  this  wa3r 
and  a  verdict  sustained  on  the  uncorroborated  testimony  of 
a  single  witness,  and  he  the  party  most  interested. " ' 

I  am  not  aware  of  any  law  compelling  the  jury  to  be- 
lieve the  testimony  of  a  witness  because  he  has  not  been 
impeached,  and  I  have  always  been  of  the  opinion  that  the 
interest  of  the  witness  was  a  matter  especially  to  be  taken 
into  consideration  by  the  jury  as  affecting  his  credibility; 
but  that  there  is  no  legal  barrier  to  a  jury  believing  him 
notwithstanding  his  interest.  If  I  am  correct  in  this  prop- 
osition, the  presumption,  then,  is  that  the  jury  did  take 
the  witness'  interest  into  consideration,  and  that  they  exer- 
cised their  legal  right  of  believing  him  notwithstanding 
his  interest.  It  is  barely  possible  that  the  jury  also  con- 
sidered the  interest  of  the  witness  Ismay,  who  was  a  ser- 
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vant  of  the  company,  and  who  was  alleged  to  have  been 
the  cause  of  the  damage  suffered;  and  if  I  should  deem  it 
worth  while  to  enter  into  a  discussion  of  the  weight  of  the 
testimony,  I  might  add  that  the  record  shows  that  the 
statement  of  the  boy  was  corroborated,  so  far  as  the  ad- 
mission of  the  superintendent  is  concerned,  that  the  acci- 
dent was  his  fault,  by  the  mother  of  the  boy,  and  by  the 
witness  Striker,  who  testified  that  he  was  at  the  boy's 
home  when  Ismay  brought  the  boy  home  immediately  after 
the  accident,  and  that  Ismay  said  to  the  boy's  father: 

"It  wasn't  the  boy's  fault,  Fred;  it  is  my  fault.  I  or- 
dered the  boy  to  take  the  car  down  and  gave  him  a  stick 
to  take  it  down  with,  but  the  stick  broke  and  made  him  fall 
forward  in  front  of  the  car." 

Striker  at  least  was  a  disinterested  witness  and  was  "un- 
impeached.'"  The  jury  had  a  legal  right  to  believe  his 
testimony,  and  if  it  was  true  that  Ismay  made  this  admis- 
sion at  the  time  the  accident  occurred,  it  was  very  strongly 
corroborative  of  the  testimony  of  the  plaintiff  at  the  trial 
on  the  main  issue  in  the  case. 

But  the  very  fact  that  the  different  members  of  this 
court,  who  were  not  present  at  the  trial  and  who  did  not 
hear  the  witnesses  testify,  differ  as  to  where  the  weight  of 
testimony  is,  shows  the  wisdom  of  the  law  in  submitting 
all  questions  of  the  credibility  of  witnesses  to  the  jury  to 
whom  the  evidence  is  personally  addressed.  And  this  has 
been  the  uniform  holding  of  this  court.  In  JYoyes  v.  Pugin, 
2  Wash.  653  (27  Pac.  Rep.  548),  this  court  said: 

"The  first  contention  of  appellant  is,  that  the  evidence 
fails  to  show  any  employment  of  respondent  by  him,  or 
that  he  ever  requested  the  latter  to  perform  the  labor  for 
which  he  now  seeks  compensation,  and  that  the  court  below 
erred  in  not  setting  aside  the  verdict  for  insufficiency  of  the 
evidence.  Upon  that  point  both  parties  testified  fully;  and, 
there  being  a  direct  conflict  between  the  testimony  of 
plaintiff  and  defendant,  it  was  for  the  jury  to  determine, 


500   GULEY  v.  NORTHWESTERN  COAL,  ETC.,  CO. 

Dissenting  Opinion — Dunbak,  C.  J.  [7  Wash. 

under  all  the  facts  and  circumstances  before  them,  upon 
which  side  lay  the  preponderance  of  the  evidence. ' ' 

In  Zybarger  v.  State,  2  Wash.  553  (27  Pac.  Rep.  449), 
we  held  that  where  there  was  sufficient  evidence  to  sustain 
the  verdict  of  the  jury  the  supreme  court  would  not  pass 
upon  the  weight  of  testimony.  In  Graves  v.  Griffith 
Realty,  etc.,  Co.,  3  Wash.  742  (29  Pac.  Rep.  344),  the  court 
said: 

"The  main  contention  here  is,  that  the  evidence  did  not 
support  the  findings.  An  appellate  court  in  a  law  case  will 
not  usurp  the  functions  of  the  jury,  or  of  a  judge  acting  in 
the  capacity  of  a  jury,  and  reverse  the  judgment  because 
the  weight  of  testimony  seems  to  be  on  the  other  side,  or 
because,  in  a  case  of  conflict  of  testimony,  the  jury  believed 
the  testimony  of  witnesses  that  it  does  not  believe.  This 
doctrine  is  so  elementary  and  so  universally  announced  by 
the  courts  that  it  would  be  idle  to  enlarge  upon  it  or  dis- 
cuss it  further.  It  is  sufficient  to  say  that  the  jury  is  the 
judge  of  the  facts.  If  the  testimony  on  which  the  judg- 
ment is  based  is  competent,  and  is  legally  introduced,  and 
if  conceded  to  be  true  would  sustain  the  judgment,  the  ap- 
pellate court  will  not  inquire  further  as  to  its  sufficiency." 

In  Puget  Sound,  etc.,  R.  R.  Co.  v.  Ingwoll,  4  Wash.  675 
(30  Pac.  Rep.  1097),  we  decided  that  "  the  verdict  of  a  jury 
will  not  be  disturbed  where  the  testimony  is  conflicting, 
if  there  is  sufficient  evidence  to  sustain  the  verdict;"  and 
in  Brasen  v.  Seattle,  Lake  Shore,  etc.,  Ry.  Co.,  4  Wash. 
754  (31  Pac.  Rep.  34),  that  "where  there  is  sufficient  legal 
testimony  to  support  the  verdict  of  the  jury  awarding 
damages,  the  verdict  will  not  be  disturbed  in  the  supreme 
court."  In  Dillon  v.  Folsom,  5  Wash.  439  (32  Pac.  Rep. 
216),  the  court  said: 

"An  examination  of  the  record  satisfies  us  that  there 
was  a  substantial  conflict  in  the  testimony  upon  the  main 
issue,  and  this  being  the  case  the  verdict  must  stand.  If 
this  court  should  set  aside  verdicts  upon  the  ground  that  in 
its  opinion  a  preponderance  of  the  testimony  was  in  favor 
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of  the  other  side  of  the  issue  presented  to  the  jury,  there 
would  be  little  use  in  jury  trials.  All  this  court  will  do  in 
any  case  is  to  investigate  the  record  so  far  as  is  necessary 
to  see  whether  or  not  there  was  substantial  testimony  to 
support  all  the  issues  necessary  to  be  found  by  the  jury, 
and  if  such  is  contained  in  the  record,  the  verdict  will  not 
be  set  aside  for  the  reason  that  in  its  opinion  there  was  a 
greater  amount  of  testimony  on  the  other  side." 

In  Booth  v.  Columbia,  etc.,  R.  R.  Co.,  6  Wash.  531  (33 
Pae.  Rep.  1075),  the  court,  after  announcing  that  a  certain 
proposition  was  denied,  proceeds  to  say: 

t;  Whether  or  not  it  was  successfully  denied,  is  a  ques- 
tion for  the  jury  to  pass  upon,  and  they  have  passed  upon 
that  question  in  favor  of  the  contention  of  the  respondents, 
and  this  court  will  therefore  not  presume  to  set  aside  their 
verdict,  even  though  in  its  judgment  the  weight  of  testi- 
mony is  in  favor  of  the  appellant. ' ' 

And  in  Burden  v.  Cropp,  ante,  p.  198,  the  language  of 
the  court  is: 

4 'The  only  question  presented  by  the  record  in  this  case 
is  that  of  the  sufficiency  of  the  evidence  to  sustain  the  ver- 
dict of  the  jury,  and  as  we  think  that  the  testimony  of  the 
plaintiff's  witnesses,  if  believed  by  the  jury,  was  sufficient 
to  establish  the  cause  of  action  set  out  in  the  complaint,  it 
follows  by  well  established  principles  that  the  verdict  must 
be  sustained,  even  although  the  testimony  offered  in  oppo- 
sition thereto  is  more  satisfactory  to  our  minds.  It  is  not 
enough  to  authorize  us  to  disturb  the  verdict  of  the  jury 
that  we  should  be  of  the  opinion  that  the  evidence  upon 
the  other  side  was  entitled  to  a  greater  weight  than  that 
upon  which  the  verdict  seems  to  have  been  founded.  It  is 
enough  if  there  was  any  evidence  which,  if  uncontradicted, 
would  be  sufficient  to  establish  all  the  facts  necessary  to 
sustain  the  complaint  of  the  successful  party." 

The  decisions  cited  above  have  been  concurred  in  by 
every  member  of  this  court,  and  they  have  been  so  uni- 
form, so  clear  and  so  pointed  that  the  bar  of  the  state  had 
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a  right  to  rely  upon  them  in  the  preparation  of  their  briefs 
in  this  court;  and  the  brief  of  the  respondent  in  this  case 
convinces  me  that  they  did  rely  on  the  law  in  that  respect 
being  settled,  and  therefore  did  not  discuss  the  question 
upon  which  the  case  is  reversed,  but  devoted  their  brief  to 
the  discussion  of  law  points  involved,  upon  which  the  ma- 
jority seems  to  sustain  them. 

1  know  of  no  good  reason  why  this  court  should  leave 
the  well  beaten  path  which  it  has  heretofore  so  uniformly 
trodden,  in  company  with  every  other  appellate  court,  and 
start  out  on  another  road  which,  in  my  judgment,  it  can- 
not occupy  without  a  plain  usurpation  of  the  province  of 
another  tribunal;  without  in  effect  denying  a  constitutional 
right  to  the  citizen,  and'  without  bringing  about  the  un- 
fortunate disturbances  which  always  follow  the  unsettling 
of  a  well  established  principle.  The  judgment  should  be 
affirmed. 


Scott,  J.,  concurs. 


[  No.  1134.     Decided  December  28, 1803.] 

The  State  op  Washington,  Respondent  v.  Frank  Wil- 
son, Appellant. 

APPEAL  — FAILURE  TO   FILE    TRANSCRIPT  — EXCUSABLE    DELAY. 

Where  an  appellaut's  failure  to  file  his  transcript  and  briefs 
within  the  time  required  by  statute  is  due  to  a  misunderstanding 
between  his  attorney  and  the  clerk  of  the  superior  court,  and  the 
appellant  has  at  all  times  been  endeavoring  in  good  faith  to  prose- 
cute his  appeal,  and  the  transcript  has  been  filed  and  his  brief 
served  prior  to  the  hearing  upon  a  motion  to  dismiss  his  appeal, 
the  motion  will  bo  denied.    (Hoyt,  J.,  dissents.) 
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Appeal  from  Superior  Courts  King  County. 
Opinion  on  motion  to  dismiss  appeal. 

G.  J).  Farwell,  for  appellant. 

John  F.  Miller^  Prosecuting  Attorney,  for  The  State. 

The  opinion  of  the  court  was  delivered  by 

Stiles,  J. — The  state  moves  to  dismiss  the  appeal  in 
this  case  because  of  appellant's  neglect  and  failure  to  file 
his  transcript  and  briefs  within  the  time  required  by  the 
statute. 

From  the  affidavits  on  file  and  the  fact  that  the  appel- 
lant, in  response  to  the  motion,  has  already  caused  the 
transcript  to  be  filed  in  this  court  and  his  brief  to  be  served 
and  filed,  it  appears  that,  although  there  has  been  consid- 
erable delay  in  complying  with  the  law  in  regard  to  filing 
transcript  and  briefs,  appellant  has  at  all  times  been  en- 
deavoring in  good  faith  to  prosecute  an  appeal  from  the 
judgment  against  him,  and  that  the  delay  has  probably 
arisen  more  from  a  misunderstanding  between  his  attorney 
and  the  clerk  of  the  superior  court  than  from  any  other 
reason. 

The  motion  to  dismiss  is,  therefore,  denied. 

Dunbar,  C.  J.,  and  Anders  and  Scott,  JJ.,  concur. 

Hoyt,  J.,  dissents. 
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[  No.  870.    Decided  December  30, 1893.  ] 

Laramie  Mayer,  Assignee  of  Charles  F.  Frasch,  Appel- 
lant, v.  Charles  F.  Frasch  and  Kate  Frasch,  Re- 
spondents. 

FRAUDULENT  CONVEYANCES  —  CONVEYANCE  TO  WIFE. 

A  conveyance  by  a  husband  to  his  wife  is  not  fraudulent  as  to 
creditors,  although  he  was  indebted  to  thera  at  that  time,  and  has 
been  ever  since,  when  in  fact  the  indebtedness  existing  at  the  time 
of  the  conveyance  had  been  liquidated,  and  the  debtor  was,  more- 
over, possessed  of  considerable  other  property,  and  had  never 
represented  himself  as  the  owner  of  the  land  in  controversy  for  the 
purpose  of  securing  credit. 

Appeal  from  Superior  Court,  King  County. 

Strudwick  db  Peters,  for  appellant. 
Fred.  II  Peterson,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Scott,  J. — This  action  is  brought  to  set  aside  a  convey- 
ance executed  by  Charles  F.  Frasch  to  Kate  Frasch,  his 
wife,  of  one  hundred  and  sixty  acres  of  land,  situated  in 
Whatcom  county,  on  the  ground  that  said  conveyance  was 
a  fraud  upon  his  creditors. 

Said  Charles  F.  Frasch  became  the  owner  of  the  land 
on  the  7th  day  of  September,  1889,  and  on  the  27th  day 
of  November  of  said  year  he  intermarried  with  his  co- 
defendant,  and  the  deed  of  the  land  in  question  was  exe- 
cuted on  the  12th  day  of  April  following.  Said  land  was 
of  the  value  of  about  one  thousand  dollars.  During  these 
times,  and  prior  and  subsequent  thereto,  the  defendant 
Charles  F.  Frasch  was  engaged  in  the  grocery  business  in 
the  city  of  Seattle.  On  the  9th  day  of  March,  1891,  he 
made  a  deed  of  general  assignment  of  all  of  his  property, 
both  real  and  personal,  for  the  benefit  of  his  creditors,  to 
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one  Chris.  K.  Frasch,  who  was,  upon  objection  made  by 
certain  of  the  creditors,  thereafter  removed,  and  appellant 
was  appointed  in  his  stead. 

It  appears  that  upon  the  day  said  deed  to  Kate  Frasch 
was  executed,  Charles  F.  Frasch  was  indebted  to  Schwa- 
bacher  Bros.  &  Co.  in  the  sum  of  $700,  and  to  Tilman  & 
Bendel  in  the  sum  of  §1,500,  parties  of  whom  he  was  ac- 
customed to  purchase  groceries  in  the  conduct  of  his  busi- 
ness, and  to  whom  he  is  indebted  at  the  present  time.  It 
also  appears  that  it  was  the  custom  of  said  creditors  to  send 
him  monthly  statements  of  his  account,  and  for  him  to  remit 
money  to  apply  thereon  from  time  to  time.  It  further  ap- 
pears that  after  said  conveyance  fie  remitted  to  each  of  said 
creditors  large  sums  of  money,  much  more  than  sufficient 
to  discharge  the  indebtedness  existing  on  said  April  12, 
1890.  It  appears,  however,  that  he  was  purchasing  goods 
of  them  during  all  of  these  times,  and  it  is  not  clear  that 
he  was  at  any  time  entirely  out  of  debt  to  either  of  them. 

The  lower  court  found  that  none  of  the  claims  now  be- 
ing pressed  were  in  existence  at  the  time  of  the  execution 
of  the  deed,  and  for  that  reason  that  there  were  no  grounds 
upon  which  the  same  should  be  set  aside,  and  we  are  of  the 
opinion  that  the  finding  of  the  lower  court  must  be  sus- 
tained in  this  particular.  The  proof  upon  the  point  is 
conclusive,  and  the  fact,  if  fact  it  was,  that  said  Charles  F. 
Frasch  was  indebted  to  the  creditors  mentioned  at  all  times 
from  and  including  the  execution  of  the  deed  would  not  be 
sufficient  to  authorize  them  to  attack  the  same,  as  the  par- 
ticular debts  now  in  existence  were  incurred  thereafter,  the 
the  ones  in  existence  at  the  time  of  the  conveyance  having 
been  paid. 

It  further  appears  that  the  deed  was  placed  on  record 
within  a  day  or  two  after  its  execution,  and  that  said  land 
was  only  a  very  inconsiderable  part  of  the  property  then 
owned  by  said  Charles  F.  Frasch.     It  also  appears  that  he 
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occasionally  sent  statements  to  his  said  creditors  of  his  con- 
dition, and  of  the  property  he  owned,  and  in  none  of  the 
statements  did  he  make  mention  of  the  land  in  question  as 
being  owned  by  him. 

Affirmed. 

Dunbar,  C.  J.,  and  Stiles,  Hoyt  and  Anders,  JJ., 
concur. 


[  No.  87*.    Decided  December  30, 1893.] 

The  State  of  Washington,  Respondent,  v.  Charles  W. 

26  668'  Nordstrom,  Appellant. 

7   aqkI 
C3?-4^|  HOMICIDE  —  PROSECUTION   BY  INFORMATION  — INDORSING  NAMES  OF 

WITNESSES  —  EVIDENCE  —  INSTRUCTIONS —  NEWLY     DISCOVERED 
EVIDENCE. 

Infamous  crimes  may  bo  prosecuted  iu  this  state  by  information, 
as  the  constitution  of  the  United  States  does  not  assume  to  regulate 
prosecutions  under  state  laws. 

A  preliminary  examination  on  a  charge  before  one  justice  of  the 
peace,  after  the  dismissal  of  a  charge  before  another  justice  without 
an  examination,  is  sufficient  to  found  an  information  upon. 

A  defendant  who  has  been  served  with  a  copy  of  an  information 
against  him,  with  the  names  of  witnesses  indorsed  thereon,  is  not 
entitled  to  another  copy  of  the  information,  upon  the  indorsement 
of  additional  witnesses  thereon,  but  notice  of  the  addition  of  the 
new  names  is  sufficient. 

The  personal  effects  of  every  kind  belonging  to  a  prisoner  may 
be  taken  from  his  person  and  used  upon  his  trial  for  what  they  may 
be  worth  as  criminating  evidence. 

Where  the  evidence  in  a  prosecution  for  murder  tends  to  show 
that  the  person  who  committed  the  crime  had  worn  a  certain  pair 
of  rubber  boots  at  the  time,  and  the  defendant  testifies  that  he  can- 
not get  the  boots  upon  his  feet,  and  makes  apparently  extraordi- 
nary efforts  to  put  them  on  in  the  presence  of  the  jury,  it  is  not 
error  to  allow  a  shoemaker  to  measure  defendant's  feet  and  the 
boots  and  then  testify  that  a  foot  of  defendant's  size  could  wear  the 
boots;  nor  is  it  improper  to  call  other  witnesses  to  put  the  boots  on 
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in  the  presence  of  the  jury,  and  allow  the  shoemaker,  after  meas- 
uring their  feet,  to  testify  that  he  finds  them  as  large  as  defendant's. 

Where  a  defendant  charged  with  murder  attempts  to  prove  an 
alibi  by  testifying  that  he  was  in  a  certain  saloon  on  the  night  of 
the  murder,  and  the  state  places  the  saloon  keeper  on  the  stand  to 
rebut  defendant's  proof,  and,  for  the  purpose  of  proviug  that  the 
witness  had  a  real  recollection  that  the  defendant  was  not  there, 
rather  than  a  mere  absence  of  recollection  as  to  whether  or  not  he 
had  visited  the  saloon,  it  is  not  error  where  there  is  no  other  ob- 
jection than  to  the  leading  character  of  the  questions,  for  the  saloon 
keeper  to  testify  that  he  knew  on  the  day  following  the  crime  that 
defendant  was  suspected  by  the  people  of  his  locality. 

Where  a  defendant  in  a  criminal  prosecution  appears  as  a  wit- 
ness in  his  own  behalf,  it  is  not  error  for  the  court  to  charge  the 
jury  that,  "in  the  case  of  the  defendant  you  have  a  right  to  consider 
the  great  interest  he  has  in  your  verdict." 

It  is  not  error  for  the  court  to  refuse  to  instruct  that  a  failure  to 
prove  a  motive  for  the  commission  of  the  uiurder  charged  would 
raise  a  strong  presumption  of  the  innocence  of  the  accused. 

Where  defendant  had  sworn  on  his  trial  that  he  could  not  get  on 
certain  rubber  boots,  he  is  not  entitled  to  a  new  trial  on  the  ground 
of  newly  discovered  evidence  showing  that,  while  it  was  possible 
for  him  to  get  the  boots  on,  he  could  not  have  worn  them. 

Appeal  from  Superior  Courts  King  County, 

James  Hamilton  Levels  (N.  Soderberg,  Arthur  E  Grif- 
fin, E.  B.  Palmer,  and  Gill  dk  Keene,  of  counsel),  for  ap- 
pellant. 

John  F.  Miller^  Prosecuting  Attorney,  A.  G.  Mc Bride, 
and  James  A.  Ilaight,  for  The  State. 

The  opinion  of  the  court  was  delivered  by 

Stiles,  J.  —  Again  the  question  is  presented  here,  that 
the  appellant,  under  the  federal  constitution,  is  entitled  to 
have  the  charge  against  him  presented  upon  an  indictment 
found  by  a  grand  jury.  In  this  instance  the  contention  is 
based  upon  the  language  of  the  enabling  act,  which  pro- 
vided that  the  constitution  of  Washington  should  be  repub- 
lican in  form,  and  "not  repugnant  to  the  constitution  of 
the  United  States." 
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Much  learned  investigation  and  ingenious  argument  have 
been  expended  by  counsel  in  an  endeavor  to  impress  this 
court  with  the  view  that  inasmuch  as  the  constitution  of 
the  United  States,  in  prescribing  the  method  of  initiating 
prosecutions  for  infamous  crimes  against  federal  laws, 
makes  the  grand  jury  a  sine  qua  non%  and  its  indictment 
the  only  lawful  means  of  charging  an  offense;  therefore, 
the  state  constitution  must  conform  to  the  same  method, 
and  any  authority  to  prosecute  by  information  must  be  re- 
pugnant to  the  supreme  federal  law  and  void. 

We  may  and  do  yield  assent  to  all  that  is  thus  said,  with 
one  exception;  and  we  should  be  justified  in  going  farther 
than  the  argument  made,  and  in  holding  that  if  the  provis- 
ions of  the  fifth  amendment  to  the  federal  constitution  ap- 
ply to  the  matter  of  prosecutions  for  crimes  against  state 
laws,  it  would  make  no  difference  were  there  no  mention 
of  the  federal  constitution  in  the  enabling  act,  or  the  con- 
stitution of  the  state;  the  constitution  of  the  United  States 
would  still  be  the  supreme  law  of  the  land,  and  all  provis- 
ions of  the  state  constitution  or  laws,  which  were  actually 
repugnant,  would  be  utterly  void.  Nor  could  any  act  of 
congress  make  any  such  provision  one  whit  the  less  void 
and  inoperative. 

But  the  difficulty  is,  that  the  constitution  of  the  United 
States  does  not  assume  or  pretend  to  regulate  prosecutions 
for  offenses  against  state  laws,  and  we  see  no  reason  why 
there  should  be  any  departure  from  the  views  on  this  sub- 
ject expressed  in  Lybarger  v.  State,  2  Wash.  552  (27  Pac. 
Rep.  449).  See  Spies  v.  Illinois,  123  U.  S.  131  (8  Sup. 
Ct.  Rep.  21). 

2.  The  information  was  identical  with  those  in  State  v. 
Freidrich,  4  Wash.  204  (21)  Pac.  Rep.  1055),  and  State  v. 
Day,  4  Wash.  104  (29  Pac.  Rep.  984). 

3.  Appellant  alleges  error  because  the  court  below  re- 
fused to  quash  the  information,  upon  a  showing  that  he 
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had  not  a  preliminary  examination.  But  his  real  ground  for 
the  motion  was  that,  whereas  a  charge  was  made  against 
him  before  Justice  Neagle,  that  charge  was  not  pursued, 
but  was  dismissed  and  a  new  charge  made  before  Justice 
Von  Tobel,  before  whom  there  was  a  full  examination.  No 
error. 

4.  The  names  of  certain  witnesses  were  indorsed  upon 
the  information  before  the  trial  commenced,  by  special 
order  of  the  court,  as  the  statute  permits.  Code  Proc, 
§  1230. 

5.  Upon  filing  the  information  the  prosecuting  attorney 
caused  a  copy  of  it,  with  names  of  witneses  endorsed,  to  be 
served  upon  appellant,  and  appellant  complains  because  he 
was  not  furnished  another  copy,  when  the  names  of  new 
witnesses  were  added.  The  evident  purpose  of  the  statute 
(Code.  Proc,  §  1267)  is  to  apprise  the  accused,  as  soon 
after  the  information  is  filed  as  is  reasonably  possible,  of 
the  charge  made  against  him  and  the  names  of  leading  wit- 
nesses. After  that,  notice  of  the  addition  of  new  names  of 
witnesses  meets  every  reasonable  requirement;  and  there 
wa§  notice  in  this  case. 

6.  The  state  sought  to  connect  the  appellant  with  the 
homicide  by  means  of  certain  boot  tracks  and  tracks  of 
feet  wearing  only  socks,  impressed  in  soft  or  muddy  ground 
near  the  scene  of  the  crime;  and  in  pursuit  of  its  endeavor 
called  a  deputy  sheriff  to  produce  the  boots  and  socks  of 
appellant.  These  articles  were  taken  from  appellant's  per- 
son upon  his  arrest  and  were  retained  by  the  sheriff  to  be 
used  as  evidence;  the  boots  because  it  was  claimed  that 
they  fitted  the  tracks,  and  the  socks  because  they  were 
muddy.  No  force  whatever  seems  to  have  been  used  by 
the  officers  in  getting  possession  of  these  things,  but  they 
were  taken  from  the  prisoner  in  the  course  of  the  usual 
search  of  his  person,  upon  his  arrival  at  the  jail.  Appel- 
lant complains  of  the  admission  of  the  boots  and  socks  in 
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evidence  on  the  ground  that  they  were  obtained  by  an  un- 
reasonable search  of  his  person,  and  that  it  was  a  method 
of  compelling  him  to  give  evidence  against  himself;  but  we 
cannot  sustain  his  position.  It  is  generally  held  that  an 
accused  person  cannot  be  compelled  to  exhibit  those  por- 
tions of  his  body  which  are  usually  covered  for  the  pur- 
pose of  securing  his  identification,  or  in  other  ways 
affording  evidence  against  him;  though  that  proposition 
has  been  reduced  in  at  least  one  case  to  prohibiting  ex- 
posure only  where  decency  would  be  infriuged.  Ah  Chuey 
v.  State,  14  Nev.  79. 

But  it  has  never  been  held  that  personal  effects  of  every 
kind  could  not  be  taken  from  the  person  of  a  prisoner  and 
used  upon  his  trial  for  what  they  may  be  worth  as  crimi- 
nating evidence.    State  v.  Gra/iam%  74  N.  C.  640. 

The  same  observations  apply  to  the  memorandum  book 
taken  from  appellant's  pocket  and  exhibited  to  the  jury  to 
show  that  a  leaf  found  in  a  cabin  in  the  woods,  where  it  was 
claimed  appellant  had  been,  belonged  in  his  book;  and  also 
to  the  cap  which  he  wore  when  arrested,  and  which  it  was 
claimed  had  been  hanging  on  a  nail  in  the  same  cabin  until 
the  night  of  the  homicide. 

7.  There  was  testimony  tending  to  show  that  the  person 
who  tired  the  shot  that  killed  William  Mason  had  worn  a 
certain  pair  of  ruty)er  boots,  which  it  was  conceded  did  not 
belong  to  appellant.  When  appellant  went  upon  the  stand 
he  testified  that  he  could  not  get  these  boots  upon  his  feet, 
and  at  the  request  of  his  counsel  made  apparently  extra- 
ordinary efforts  to  put  them  on  in  the  presence  of  the  jury, 
but  without  effect.  In  rebuttal  the  state  called  a  shoemaker 
and  had  him  measure  the  boots  and  appellant's  feet,  where- 
upon he  testified  that  a  foot  of 'that  size  could  wear  those 
boots.  Other  persons  were  then  called,  and  in  the  presence 
of  the  jury  they  put  the  boots  on,  after  which  the  shoe- 
maker measured  their  feet,  and  found  them  at  least  as 
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large  as  appellant's.  All  this  was  done  against  objection, 
on  the  ground  that  the  measurement  of  appellant's  feet 
was  compelling  him  to  give  evidence  against  himself. 
But  in  our  judgment,  after  the  exhibition  made  by  appel- 
lant in  his  apparent  efforts  to  get  the  boots  on,  the  meas- 
urement of  his  feet  was  only  a  legitimate  way  of  cross 
examining  him,  and  the  subsequent  testimony  of  the  shoe- 
maker and  the  other  witnesses  was  proper  rebuttal.  When 
the  shoemaker  took  his  measurements  he  had  not  been 
sworn,  but  he  was  sworn  before  he  gave  any  testimony. 

8.  The  homicide  was  committed  on  Friday  evening,  No- 
vember 27,  1891,  at  6:30.  Appellant,  by  way  of  account- 
ing for  himself,  told  of  his  movements  that  afternoon  and 
evening,  and  stated  that  at  a  little  after  eight  o'clock  he 
went  into  the  saloon  of  one  Cooper,  at  Gilman,  several 
miles  from  the  house  where  deceased  was  shot,  and  bought 
from  Cooper  a  bottle  of  whisky  and  a  glass  of  beer,  the 
testimony  tending  to  show  an  alibi.  On  rebuttal,  Cooper 
was  called  and  testified  with  some  positiveness  that  appel- 
lant was  not  in  his  saloon  and  did  not  buy  anything  from 
him  on  that  night.    On  cross  examination  this  occurred: 

"Q.  Is  it  possible  he  could  have  come  in  there  on  Fri- 
day night  and  bought  fifty  cents'  worth  of  liquor  and  you 
not  remember  the  next  day  (  A.  Well,  I  do  not  think  so; 
I  think  I  should  remember  it. 

kiQ.  Why  do  you  think  so?  Why  would  you  remember 
that  particularly  'i " ' 

Many  other  questions  were  asked  for  the  purpose  of 
getting  an  admission  that  even  though  the  witness  had  seen 
appellant  on  Friday  night  at  his  saloon,  he  might  have 
forgotten  it,  and  the  certainty  of  his  recollection  was  left 
somewhat  shaken.  But  upon  the  re-direct,  he  was  asked: 
"Did  you  know  on  Saturday  night  that  this  man  was  sus- 
pected of  the  murder  of  Willie  Mason?"  and  he  answered 
that  he  did,  and  that  he  had  learned  the  fact  about  noon 
of  that  day. 
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"Q.  Did  citizens  in  Gilman  talk  anything  about  who 
they  suspected  of  the  crime?  (Objected  to  as  leading.) 

"Court:  His  question  is  leading. 

"Q.  The  people  living  there  in  Gilman?     A.  Yes,  sir. 

"Q.  Quite  a  number  of  them?    A,  Yes,  sir. 

"Q.   You  heard  them  talking?     A.   Yes,  sir. 

"Q.  What  did  you  hear  them  talking?  (Objected  to  as 
hearsay,  immaterial  and  incompetent.) 

"Court:  Objection  overruled. 

"A.  They  said  a  certain  man  had  been  suspected;  that 
they  suspected  him. 

"Q.  Who  was  that  certain  man?  A.  That  defendant  — 
I  forget  the  name/' 

The  obvious  purpose  of  this  examination  was  to  show  an 
additional  reason  why  the  witness  would  not  have  forgot- 
ten the  alleged  visit  of  appellant  to  his  saloon  the  night 
before,  some  of  the  reasons  therefor  having  been  challenged 
on  the  cross  examination;  though  the  court,  upon  the  direct 
question  being  asked,  whether  knowledge  that  appellant 
was  so  suspected  would  have  been  likely  to  perpetuate  the 
fact  of  such  a  visit  in  the  witness'  mind,  sustained  an  ob- 
jection to  it.  Counsel  for  appellant  here  urge  that  this 
re-direct  examination  was  an  unfair  and  improper  method 
of  getting  before  the  jury  the  fact  that  the  Gilman  com- 
munity not  only  suspected  him  of  the  crime,  but  believed 
him  to  be  the  guilty  party;  but  we  cannot  see  why  any 
such  construction  should  be  put  upon  the  proceeding.  The 
principal  questions  went  unchallenged  except  on  the  ground 
of  their  leading  character,  and  the  whole  attention  of  the 
court  and  jury  must  have  been  directed,  under  the  circum- 
stances, to  the  point  whether  the  witness  had  any  real  rec- 
ollection that  appellant  was  not  there,  or  a  mere  absence 
of  recollection  as  to  whether  he  had  visited  the  saloon  or 
not.  Nothing  was  related  tending  to  show  that  any  person 
believed  in  appellant's  guilt,  but  only  that  he  was  sus- 
pected, and  the  very  first  answer  which  was  not  objected 
to  gave  that  information.     No  request  was  made  to  limit 
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the  jury's  consideration  of  the  evidence,  and  it  was  evi- 
dently thought  of  but  minor  importance,  as  it  was  not 
mentioned  in  appellant's  brief  in  chief. 

9.  Attention  is  called  to  alleged  improper  remarks  of 
counsel  for  the  state  to  the  jury,  and  the  rulings  of  the 
court  thereon;  but  as  what  was  said  is  not  preserved  in  the 
statement,  we  cannot  know  what  the  fact  was.  Affidavits 
were  filed  by  both  sides,  but  the  court  was  never  called 
upon  to  settle  the  truth  of  the  matter. 

10.  In  giving  the  usual  cautionary  charge  to  the  jury  as 
to  the  credit  to  be  given  to  witnesses,  the  court  used  this 
language:  uIn  the  case  of  the  defendant  you  have  a  right 
to  consider  the  great  interest  he  has  in  your  verdict." 
The  statement  was  true;  a  jury  has  a  right  to  consider  the 
interest  of  every  witness  (Dodd  v.  Mocre^  91  Ind.  522); 
and  the  court  does  not  err  in  so  instructing.  Whether  in 
a  criminal  case,  where  the  defendant  testifies  under  peculiar 
circumstances,  he  ought  to  be  singled  out  as  pointedly  as 
was  here  done  may  be  questionable,  but  no  point  is  made 
on  that. 

11.  Numerous  verbal  criticisms  are  made  of  various  por- 
tions of  the  instructions,  but  such  portions  were  either 
given  at  the  request  of  the  appellant,  or  were  not  excepted 
to.  Neither  singly  nor  as  a  whole  do  they  destroy  the 
fairness  or  justness  of  the  admirable  charge  given  by  the 
court. 

12.  Appellant  asked  the  court  to  instruct  that  a  failure 
to  prove  a  motive  for  the  commission  of  the  crime  would 
raise  a  strong  presumption  that  the  accused  was  innocent. 
There  could  be  no  necessity  for,  nor  propriety  in,  giving 
such  an  instruction.  The  general  presumption  of  inno- 
cence covers  it  fully.  The  jury  were  told  that  this  would 
be  a  circumstance  for  them  to  consider;  to  have  said  more 
would  have  been  to  trench  upon  the  prohibition  against 
commenting  on  the  facts.     In  some  cases  motive  may,  as 
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counsel  suggests,  be  a  very  material  element  in  determin- 
ing the  degree  of  a  prisoner's  guilt;  but  there  could  be 
no  such  question  in  this  case,  for  the  accused  was  either 
guilty  of  a  base  assassination,  or  he  was  entirely  innocent, 
was  not  present,  and  did  not  fire  the  fatal  shot. 

13.  The  affidavit  of  Waldrowf,  produced  on  the  motion 
for  a  new  trial,  was  wholly  insufficient  for  any  purpose, 
relating  as  it  did  to  nothing  but  indefinite  hearsay  about 
immaterial  matters.  Claus  Berglin  undertook  to  say  that 
while  it  was  possible  appellant  could  have  put  the  rubber 
boots  on,  he  could  not  have  worn  them.  Appellant  was 
fully  notified  before  the  trial  that  one  of  the  main  points 
in  the  case  would  be  whether  he  had  worn  those  boots  or 
not,  and  the  first  thing  he  did  when  he  went  upon  the  stand 
was  to  demonstrate  that  he  could  not  possibly  get  them  on 
his  feet.  We  think  it  is  too  late  now  to  ask  that  the  case 
be  opened  to  allow  the  admission  of  testimony  which  would 
contradict  his  own  sworn  statement. 

14.  The  insufficiency  of  the  evidence  to  justify  a  con- 
viction is  strongly  urged.  But,  as  to  this  point,  without 
extended  review,  we  shall  only  say,  that  while  it  was 
wholly  circumstantial,  we  doubt  whether  any  impartial 
reader  of  it  would  come  to  a  conclusion  different  from  that 
arrived  at  by  the  jury.  Others  might,  perhaps,  hesitate, 
if  burdened  with  the  responsibility  of  the  jury,  to  give  as 
conclusive  effect  as  they  have  to  the  evidence;  but  all  such 
responsibility,  under  the  facts  proven,  rested  with  the  jury 
alone,  and  they  have  decided  the  question,  after  receiving 
the  fairest  possible  instructions  from  the  court. 

Other  points  raised  were  either  immaterial  or  were  not 
sustained  by  the  record,  and  it  is  only  left  for  us  to  direct 
an  affirmance  of  the  judgment,  and  that  the  sentence  im- 
posed upon  the  appellant  be  carried  into  execution.  So 
ordered. 

Andekr,  Scott  and  Hoyt,  JJ.,  concur. 
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Dunbar,  C.  J.  (concurring). — In  concurring  in  this 
opinion,  I  wish  to  say  that,  if  the  admission  of  the  testi- 
mony of  the  witness  Cooper,  concerning  the  defendant 
being  suspected  by  the  people  of  Gilman,  had  been  prop- 
erly and  duly  assigned  as  error,  I  should  feel  bound  to  re- 
verse the  judgment  on  that  ground,  for  I  think  it  was  most 
palpable,  prejudicial  error;  but  as  it  was  not  assigned  in 
appellant's  first  brief,  I  will  treat  it  as  though  it  were 
waived,  and  hence  I  concur. 


[  No.  898.    Decided  December  30, 1893.] 

W.  Gabriel,  Respondent,  v.  Seattle  and  Montana 
Railway  Company,  Appellant. 

APPEAL — AMOUNT     IN     CONTROVERSY  —  REDUCTION     BY    JUSTICE'S 
RULING  —  CERTIORARI. 

The  supreme  court  can  acquire  no  jurisdiction  by  appeal  over 
an  action  begun  in  a  justice's  court,  where  the  amount  in  contro- 
versy as  determined  by  the  pleadings  is  $75,  although  the  justice 
may  have  erroneously  sustained  a  demurrer  to  a  counterclaim  for 
damages  in  the  sum  of  $500,  as  certiorari  is  the  proper  remedy  for 
reviewing  the  ruling  of  the  justice  upon  the  defense  interposed. 

Appeal  from  Superior  Court,  Skagit  County. 

Burke,  Shepard  c£  Woods,  for  appellant. 

D.  H.  Hartson,  and  Million  &  House?;  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Scott,  J. — This  action  was  brought  before  a  justice  of 
the  peace  of  Skagit  county  to  recover  the  value  of  a  cow 
killed  by  the  defendant's  train,  the  amount  sued  for  being 
$75.  The  defendant  interposed  a  defense,  alleging  negli- 
gence upon  the  part  of  the  plaintiff  in  allowing  his  stock, 
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and  especially  the  animal  in  question,  to  run  upon  the 
defendant's  right-of-way,  thus  obstructing  the  passage  of 
trains  and  exposing  the  employes  and  passengers  of  the 
company  to  great  peril,  and  asked  damages  therefor  in  the 
sum  of  $500. 

The  plaintiff  demurred  to  this  defense  upon  the  ground 
that  it  did  not  state  facts  sufficient  to  constitute  a  cause  of 
action,  and  because  the  amount  claimed  therein  was  be- 
yond the  jurisdiction  of  a  justice  of  the  peace.  The  court 
sustained  the  demurrer,  a  trial  was  had,  and  judgment 
rendered  for  plaintiff  in  the  sum  of  $75.  A  general  appeal 
was  taken  by  the  railroad  company  to  the  superior  court 
of  said  county.  No  application  was  made  to  said  court  for 
the  privilege  of  filing  other  or  new  pleadings,  but  the  de- 
fendant sought  to  introduce  evidence  under  this  defense 
which  had  been  introduced  in  the  justice's  court  to  which 
the  demurrer  of  plaintiff  had  been  sustained  as  aforesaid. 
The  court  refused  to  allow  evidence  in  support  of  this  de- 
fense, and  trial  being  had,  judgment  was  rendered  for  the 
plaintiff  in  the  sum  of  $50;  whereupon  the  defendant  ap- 
pealed. 

Respondent  moves  to  dismiss  the  appeal  upon  the  ground 
that  the  amount  in  controversy  is  less  than  $200,  and  we 
are  of  the  opinion  that  this  motion  must  be  granted.  The 
amount  in  controversy,  as  determined  by  the  pleadings 
as  they  stand,  is  $75.  Whatever  the  effect  was  or  what- 
ever rights  defendant  may  have  in  introducing  a  defense 
in  a  justice's  court  which  is  beyond  the  jurisdiction  of  said 
court,  as  to  offsetting  the  same  or  any  portion  of  the  dam- 
ages proved  thereunder  against  the  claim  of  the  plaintiff, 
this  defense  was  disposed  of  in  said  court,  and  if  defend- 
ant desired  to  review  the  ruling  of  the  justice  thereon  he 
should  have  removed  said  cause  to  the  superior  court  by 
certiorari  proceedings,  and  not  by  taking  a  general  appeal. 

No  proper  steps  were  taken  in  the  superior  court  to  raise 
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any  point  over  this  question.  An  offer  of  evidence  in 
support  of  a  defense  which  had  in  effect  been  stricken  out 
was  insufficient  for  that  purpose. 

Dismissed. 

Dunbar,  C.  J.,  and  Hoyt,  Stiles  and  Anders,  JJ., 
concur. 


[  No.  909.    Decided  December  30, 1893.] 

Frederick  Weideman,  Respondent,  v.  Tacoma  Rail- 
way and  Motor  Company,  Appellant. 

EVIDENCE  — DECLARATIONS    OF    AGENT  —  NEGLIGENCE  —  NON-SUIT. 

The  declarations  of  an  agent  made  after  the  transaction  cannot 
bind  the  principal,  unless  they  are  so  related  to  it  as  to  constitute 
a  part  of  the  res  gestae. 

In  an  action  for  damages  for  injuries  received  from  the  falling 
of  a  building  which  plaintiff  was  employed  with  others  to  tear 
down  and  remove,  the  plaintiff  should  be  non-suited  when  his  only 
evidence  tending  to  show  negligence  is  the  fact  that  the  building 
fell  after  some  of  the  boards  and  timbers  had  been  removed.  (  Dun- 
bar, C.  J.,  dissents.) 

Appeal  from  Superior  Court,  Pierce  County. 

Crowley  cfe  Sullivan  (Ashton  cfe  Chapman,  of  counsel ),  for 
appellant: 
A  declaration  by  an  agent  made  after  the  transaction 
cannot  bind  the  principal,  unless  made  as  part  of  the  res 
gesUp.  Beasley  v.  San  Jose  Fruit  Packing  Co.,  28  Pac. 
Rep.  485;  Insurance  Co.  v.  Mahone,  21  Wall.  152;  Packet 
Co.  v.  Clough,  20  Wall.  528.  The  declarations  of  officials 
of  a  corporation  rest  upon  same  principles  as  apply  to 
other  agents.  Huntington  v.  Decker,  82  Pa.  St.  119;  Wa- 
hash  County  v.  Pearson,  129  Ind.  456;  McDerrnott  v.  Han- 
nibal, etc.,  R.  R.  Co.,  73  Mo.  516. 
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There  is  no  presumption  of  negligence  from  the  mere  . 
fact  that  the  building  fell  down.  Hawkins  v.  Front  St. 
Cable  Ry.  Co.,  3  Wash.. 5 92;  Sappenfield  v.  Railroad  Co., 
27  Pac.  Rep.  590;  Wormell  v.  Maine  Central  R.  R.  Co.,  10 
Atl.  Rep.  50;  Davidson  v.  Davidson,  48  N.  W.  Rep.  560; 
Northside,  etc.,  Co.  v.  Want,  15  S.  W.  Rep.  40. 

Heilig  cfe  Hart  man,  for  respondent: 

With  reference  to  the  authorities  cited  by  defendant  in 
support  of  its  contention,  that  "there  is  no  presumption  of 
negligence  from  the  mere  fact  that  the  building  fell  down,'" 
we  concede  that  where  a  man  coupling  cars,  or  working  at 
a  machine,  or  being  hit  by  a  weight  falling  through  an  ele- 
vator, gets  hurt,  or  there  is  a  collision,  there  may  be  no 
presumption  that  any  one  has  been  negligent,  but  we  can- 
not assent  that  the  same  rule  holds  with  a  falling  building. 
It  was  the  duty  of  defendant  to  so  proceed  with  and  direct 
the  taking  down  of  the  building  that  it  would  not  fall  upon 
the  workmen,  and  its  failure  to  do  so  was  negligence. 
Transportation  Co.  v.  Downer,  11  Wall.  134;  Johnson  v. 
Ashland  Bank,  48  N.  W.  Rep.  712;  Mullen  v.  St.  John, 
57  N.  Y.  568;  Hamilton  v.  Branfoot,  48  Fed.  Rep.  916; 
Gleeson  v.  Railroad  Co.,  140  U.  S.  435;  Bamowski  r.  Helr 
son,  50  N.  W.  Rep.  989/ 

The  opinion  of  the  court  was  delivered  by 

Hoyt,  J. — Plaintiff  suffered  personal  injury  while  en- 
gaged in  tearing  down  a  building  belonging  to  the  defend- 
ant, .and  recovered  a  judgment  for  damages  growing  out  of 
such  injury,  from  which  defendant  has  appealed. 

One  of  the  grounds  upon"  which  the  appellant  seeks  a 
reversal  is,  that  the  building  was  being  taken  down  under 
contract,  and  that  the  plaintiff  was  working  for  the  con- 
tractor and  not  for  the  company.  The  conclusion  to  which 
we  have  come  as  to  other  questions  involved  makes  it  un- 
necessary that  we  should  decide  this  one. 
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The  next  error  alleged  is,  that  the  court  allowed  the 
plaintiff  to  put  in  evidence  the  statement  of  one  of  the 
officers  of  the  company  made  some  time  after  the  date  of 
the  injury.  This  action  of  the  court  constituted  reversible 
error.  The  declarations  of  an  agent  made  after  the  trans- 
action cannot  bind  the  principal  jinless  they  are  so  related 
to  it  as  to  constitute  a  part  of  the  re*  gesta\  and  as  there  is 
no  pretense  that  the  declarations  in  question  were  so  re- 
lated they  should  not  have  been  admitted.  This  error 
alone  would  require  a  reversal  of  the  judgment. 

Appellant  asks  that  we  should  go  further  and  direct  the 
non-suit  of  plaintiff.  At  the  close  of  the  testimony  on  the 
part  of  the  plaintiff  appellant  moved  for  a  non-suit,  which 
was  denied  and  exception  taken;  and  if  the  action  of  the 
court  in  denying  such  motion  was  wrong,  appellant  will  be 
entitled  to  that  measure  of  relief.  It  will,  therefore,  be- 
come necessary  that  we  should  pass  upon  the  question  of 
the  sufficiency  of  the  proof  offered  by  the  plaintiff,  before 
he  rested,  to  sustain  a  verdict  in  his  favor.  We  have  care- 
fully examined  all  of  such  proof  and  are  unable  to  find 
anything  therein  which  sufficiently  points  to  the  negligence 
of  the  defendant  to  authorize  the  jury  to  find  it  guilty  of 
such  negligence.  There  is  practically  no  proof  tending  to 
show  negligeuce  on  the  part  of  the  defendant  or  its  agents 
in  tearing  down  the  building,  excepting  the  fact  that  it  fell 
at  a  time  when  it  was  not  expected  that  it  would. 

The  fact  of  the  falling  of  a  building  which  is  designed 
to  stand  up  has  been  held  to  furnish  proof  that  it  was  neg- 
ligently constructed,  and  respondent  cites  some  cases  of 
this  kind  to  combat  the  theory  of  the  appellant.  But  it  is 
evident  that  they  are  not  applicable  to  the  case  at  bar.  The 
fact  that  this  building  fell  cannot  be  any  proof  of  neligence, 
for  to  cause  it  to  fall  was  the  very  thing  which  was  sought 
to  be  accomplished  by  the  labor  in  which  the  plaintiff  was 
engaged. 
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There  is  nothing  tending  to  show  what  was  the  immedi- 
ate occasion  of  the  falling  of  the  building.  It  is  true  that 
it  sufficiently  appears  that  what  was  being  done  by  the 
plaintiff  and  those  associated  with  him  had  the  effect  of 
weakening  the  building  and  increasing  the  probability  of 
its  falling;  but  there  is  nothing  that  shows  that  such  labor 
had  so  far  proceeded  as  to  lead  a  person  of  reasonable 
prudence  to  expect  that  the  building  would  fall  until  more 
had  been  done  by  way  of  weakening  it.  For  all  that  ap- 
pears, everything  done  by  those  engaged  in  the  work 
might  have  been  such  as  a  most  careful  man  would  have 
considered  prudent  and  not  at  all  likely  to  lead  to  the 
present  falling  of  the  building;  and  that  such  action  only 
resulted  in  the  falling  by  reason  of  some  condition  of  the 
building  unknown  to  the  defendant  or  its  agents,  after  rea- 
sonable effort  to  obtain  the  requisite  knowledge  had  been 
exhausted  by  them.  Some  latent  defect  in  the  timber  with 
which  the  building  was  constructed  might  have  been  the 
immediate  cause  of  its  falling. 

The  proof  fails  to  show  to  what  extent  the  outside  boards 
or  plank  had  been  removed.  It  only  shows  that  boards 
had  been  knocked  off  and  carried  away;  but  how  many  or 
what  proportion  they  bore  to  the  whole  is  in  no  way  dis- 
closed. There  may  have  been  such  a  part  thereof  left 
upon  the  building  as  would  lead  a  prudent  person  to  be- 
lieve that  it  would  be  safe  to  remove  more  of  them  before 
there  would  be  any  danger  of  the  building  falling,  and  be- 
fore there  would  be  any  reasonable  probability  of  the  force 
engaged  being  able  to  push  it  over,  or  of  a  team  being  able 
to  pull  it  down.  And  notwithstanding  such  appearance  on 
the  part  of  the  building,  it  may  have  fallen  by  reason  of 
some  inherent  and  undiscoverable  defect  in  its  construc- 
tion. 

It  was  urged  on  the  part  of  the  appellant,  that  even 
though  the  manner  in  which  the  work  was  prosecuted  con- 
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stituted  negligence,  the  plaintiff  could  not  recover  for  the 
reason  that  his  eyes  were  open  and  the  nature  of  the  danger 
to  which  he  was  exposed  must  have  been  apparent  to  him. 
There  is  much  force  in  the  argument  of  the  appellant  upon 
this  question,  but  it  is  not  necessary  that  we  should  say 
anything  in  regard  thereto  on  account  of  the  conclusion  to 
which  we  have  come,  as  above  stated. 

Respondent  urges  that  the  measure  of  relief  asked  by 
appellant  should  not  be  granted  for  the  reason  that  the 
trial  court  erroneously  excluded  proof  offered  by  him 
which,  if  admitted,  would  have  shown  negligence  on  the 
part  of  appellant.  We  cannot  so  find,  as,  in  our  opinion, 
the  proof  offered  would  not  have  materially  strengthened 
plaintiff's  case. 

The  judgment  must  be  reversed,  and  the  cause  remanded 
with  instructions  to  grant  the  non-suit  as  asked  by  appel- 
lant. 

Stiles,  Scott  and  Anders,  JJ.,  concur. 

Dunbar,  C.  J.,  dissents. 


[No.  915.    Decided  December  30,  1893.] 

H.  Frazer,  Respondent,  v.  Drew  Miller,  Defendant, 
and  A.  J.  Miller,  Appellant. 

APPLICATION  OF   PAYMENTS  —  EVIDENCE  —  INSTRUCTIONS. 

In  an  action  against  co-partners,  after  the  dissolution  of  partner- 
ship, to  recover  upon  an  account  for  services,  where  the  evidence 
hps  shown  that  the  business  was  continued  by  one  of  the  partners, 
who  assumed  the  firm  indebtedness,  and  that  the  plaintiff  had  con- 
tinued in  the  Service  thereafter,  receiving  payments  of  money  from 
time  to  time,  evidence  is  admissible  that  plaintiff  had  instituted  a 
suit,  which  was  afterwards  dismissed,  upon  a  balance  of  account 
against  the  partner  continuing  the  business  alone,  for  the  purpose 
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of  showing  that  the  plaintiff  had  made  application  of  the  payments 
to  the  partnership  account. 

Where  the  record  shows  that  the  papers  in  such  former  suit  were 
offered  in  evidence  for  the  purpose  of  showing  plaintiff's  applica- 
tion of  the  payments  made,  and  were  excluded  by  the  court  on  the 
ground  that  they  were  immaterial  and  irrelevant,  there  is  sufficient 
testimony  in  the  record  for  the  court  to  take  cognizance  of  the 
error  alleged  in  rejecting  such  testimony.  (Dcnbar,  C.  J.,  and 
Anders,  J.,  dissent.) 

In  such  case,  where  the  theory  of  the  retiring  partner  is  that  the 
plaintiff  took  from  the  partner  continuing  the  business  a  due  bill 
whereby  he  accepted  the  latter  as  his  debtor  for  the  demand,  it  is 
not  error  for  the  court  to  instruct  the  jury  that  "if  a  creditor  takes 
a  due  bill,  or  anything  of  the  kind,  and  agrees  to  release  any  other 
claim  and  looks  to  such  due  bill,  he  is  bound  by  it  and  must  stand 
to  it." 

Upon  the  question  of  the  application  of  payments  it  is  not  error 
for  the  court  to  charge  the  jury:  "  You  are  instructed  that  the  law 
applicable  to  this  proposition  is  that,  if  there  be  debts  due  from  a 
person  and  he  pays  money  to  his  creditor,  the  debtor  has  a  right  to 
have  the  payment  applied  to  which  debt  he  pleases.  But  he  must 
make  the  application  at  the  time  he  makes  the  payment,  and  he 
cannot  make  it  afterward.  If  no  specific  application  be  made  by 
the  debtor  at  the  time  of  payment,  then  this  right  of  application  is 
the  creditor's,  aud  he  may  make  it  as  he  may  prefer,  and  at  any 
time  before  an  account  is  settled  between  them  or  before  action  is 
brought;  and,  if  neither  creditor  or  debtor  applies  it  specially,  then 
the  law  will  apply  or  credit  it  to  the  oldest  account." 

Appeal  from  Superior  Court,  Pierce  County. 

W.  W.  Likens,  and  Ira  A.  Town,  for  appellant. 
Heilig  <k  Ilartman^  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Scott,  J. — The  defendants,  from  July  1, 1 889,  to  March 
6,  1890,  were  engaged  in  conducting  a  livery  stable  business 
under  the  firm  name  of  Miller  &  Son.  The  plaintiff 
worked  for  them  during  this  time,  and  earned  #490.  At 
the  latter  date  A.  J.  Miller  sold  out  his  interest  in  said 
business  to  his  son  Drew  Miller,  who  assumed  the  debts  of 
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the  firm,  and  Frazer  continued  to  work  for  the  son  from 
March  6  till  August  31,  1890,  and  earned  $352. 

The  son  was  treasurer  and  bookkeeper  for  the  co-part- 
nership during  its  existence,  and  made  all  payments  of 
wages,  and  he  paid  plaintiff  various  sums  of  money  during 
said  time,  amounting  to  $193,  and  after  the  dissolution  of 
said  firm  he  made  payments  to  him  amounting  to  $399. 
Xo  receipts  were  given  therefor. 

If  the  total  of  these  payments,  $592,  be  applied  to  the 
partnership  debt,  it  overpaid  Frazer's  claim  against  the 
firm  by  $102.  If  the  payments  made  by  Drew  Miller, 
after  the  dissolution  of  the  firm,  be  applied  to  the  wages 
earned  by  plaintiff  while  working  for  him  individually, 
then  this  individual  debt  would  be  satisfied  and  a  balance 
of  $47,  together  with  the  $193  paid  during  the  existence  of 
the  co-partnership,  be  applied  to  the  firm  indebtedness  to 
the  plaintiff,  a  balance  of  $250  is  left,  and  for  this  amount 
he  sues,  with  interest  from  March  6,  1890,  the  date  of  dis- 
solution. 

The  case  was  tried  by  a  jury,  who  brought  in  a  verdict 
for  the  plaintiff,  and  the  defendant,  A.  J.  Miller,  appealed. 
Most  of  the  facts  in  the  case  are  undisputed.  All  the  pay- 
ments in  question  were  made  after  the  dissolution  of  the 
firm,  without  any  application  thereof  by  the  debtor.  It  is 
contended  that  the  plaintiff  applied  sufficient  of  the  pay- 
ments upon  the  partnership  account  to  satisfy  the  same, 
and  it  is  also  contended  that,  if  no  application  of  said  pay- 
ments was  made  by  the  plaintiff  at  the  time  he  received 
them,  he  had  no  right  to  apply  the  same  thereafter  in  sat- 
isfaction of  the  individual  indebtedness,  and  that  the  law 
would  apply  them  to  the  older  claim. 

The  authorities  cited  by  the  appellant  upon  this  last 
proposition  are  not  directly  in  point,  many  of  them  apply- 
ing to  a  case  of  continuing  account  between  the  same  par- 
ties, and  in  such  a  case  the  law  would  apply  the  payments 
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to  the  older  claims.  Plaintiff  contends  that  he  applied  the 
payments  made  subsequent  to  the  dissolution  of  the  co- 
partnership, at  the  time  they  were  received,  upon  the  in- 
dividual indebtedness.  The  testimony  is  not  very  clear  as 
to  this,  however,  but  it  does  appear  therefrom  that  he 
asked  Drew  Miller  to  settle  up  the  old  account  at  one  of 
said  times,  and  that  he  said  he  would  wait  and  see  his 
father  about  it. 

There  is  testimony  to  show  that  when  the  plaintiff  quit 
working  for  Drew  Miller  he  asked  him  to  make  out  a  bill 
to  show  him  what  was  coming  to  him,  and  that  said  Miller, 
instead  of  muking  out  an  itemized  bill,  gave  him  a  state- 
ment of  the  balance,  which  is  as  follows: 

"Due  Harry  Frazer  ($300)  three  hundred  dollars  for 
labor.  Drew  Miller." 

It  is  further  contended  that  the  plaintiff  subsequently 
brought  suit  against  Drew  Miller  for  the  whole  of  said 
claim,  but  that  he  afterwards  discontinued  it  and  brought 
the  present  action. 

Appellant  alleges  the  following  errors: 

First:  That  the  court  erred  in  sustaining  plaintiff's  ob- 
jection to  the  defendant's  offer  in  evidence  of  the  papers 
and  files  in  said  former  action.  It  is  contended  by  the  re- 
spondent that  this  question  cannot  be  considered,  because 
said  papers  were  not  made  a  part  of  the  statement  of  facts, 
and  not  being  here  it  would  be  impossible  to  say  whether 
they  were  properly  excluded.  The  record  in  relation  to 
this  matter  is  as  follows: 

"Q.  Look  at  this  paper,  if  you  please,  and  I  will  ask 
you  if  a  paper  of  that  description  was  served  upon  you, 
which  is  the  summons  in  the  case  4573  in  this  court.  A. 
Yes,  sir;  a  paper  of  this  description  was  served  on  me. 

"Q.   Turn  it  over  and  see  if  you  can  tell  about  the  date. 

"Mr.  Heilig:  We  will  admit  that  such  a  suit  has  been 
brought  and  dismissed. 

"Q.   Is  the  claim  for  which  this  action  No.  4573  was 
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brought  the  same  claim  for  which  this  due  bill  was  exe- 
cuted by  you  on  the  31st  of  August,  1890?  (Objected  to 
as  immaterial  and  irrelevant.) 

"Court:  Let  that  go  in;  simply  make  the  records  show 
that  the  offer  is  to  show  that.  (Objection  sustained  and  ex- 
ception allowed.) 

"Col.  Likens;  We  offer  to  show  by  the  witness  that  the 
obligation  or  the  demand  sued  upon  in  the  case  No.  4573  en- 
titled H.  Frazer  against  Drew  Miller  in  this  court  is  the 
same  demand  for  which  this  due  bill  now  offered  in  evi- 
dence as  the  defendant's  exhibit  A  was  given.  (Objected 
to  on  the  ground  that  the  plaintiff  is  not  suing  on  the  due 
bill;  it  is  irrelevant  and  immaterial.  Objection  sustained 
and  exception  allowed.) 

"Col.  Likens:  We  now  offer  the  papers  in  the  case  No. 
4573,  entitled  H.  Frazer  against  Drew  Miller  for  the  pur- 
pose of  showing  the  application  of  the  payments  as  made 
by  the  plaintiff  himself,  that  were  made  after  the  5th  day  of 
March,  1890.  (Objected  to  as  immaterial  and  irrelevant. 
Objection  sustained  and  exception  allowed.)" 

No  authorities  were  cited  by  either  party,  and  the  only 
case  we  have  found  upon  the  subject  is  Williams  v.  State, 
127  Ind.  471  (26  N.  E.  Rep.  1082),  where  it  is  held  that 
documents  offered  in  evidence  and  excluded  must  be  made 
a  part  of  the  record  to  raise  the  question  on  appeal,  and 
there  is  no  doubt  but  that  this  should  be  the  general  rule. 
But  we  are  of  the  opinion  that  there  may  be  exceptions 
thereto.  The  only  object  of  the  record  is  to  clearly  show 
the  question  which  was  presented.  A  question  may  be 
raised,  with  the  consent  of  the  court  at  least,  by  an  offer 
to  prove  (Hayne,  New  Trial  and  Appeal,  §110);  and  in 
this  case  it  fully  appears  that  counsel  for  appellant  sought 
to  prove  that  respondent  had  previously  brought  suit  against 
Drew  Miller  individually  upon  the  demand  sued  upon  in 
this  action,  and  said  counsel  offered  the  record  in  said  ac- 
tion for  the  purpose  of  showing  the  application  by  the 
plaintiff  of  the  payments  in  question  in  this  case.  It  was 
objected  to  as  immaterial  and  irrelevant.     No  question  was 
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raised  over  the  competency  or  genuineness  of  the  record 
or  papers  offered  for  that  purpose,  and  we  think  it  fully 
appears  that  they  were  excluded  for  the  reason  that  the 
court  deemed  the  proof  immaterial,  and  that  it  was  under- 
stood to  be  upon  that  ground  by  the  court  and  the  parties. 

The  statement  of  facts  appears  to  have  been  regularly 
settled  and  the  court  certifies  that  it  contains  all  the  ma- 
terial facts.  The  respondent  did  not  astc  to  have  these 
papers  included,  and  while  it  was  not  his  duty  to  do  so,  to 
have  the  case  properly  presented  upon  the  part  of  appel- 
lant, yet  under  the  circumstances  here,  if  he  desired  to 
show  any  different  state  of  facts  in  this  particular  than  was 
presented  by  the  record  as  it  stood,  and  if  he  had  a  right 
to  present  any  other  reason  for  the  exclusion  of  such  proof 
than  was  included  in  the  objections  raised,  he  should  have 
asked  that  the  papers  be  incorporated. 

We  are  of  the  opinion  that  the  proof  offered  was  material 
and  relevant,  although  we  are  not  prepared  to  say  that  an 
application  of  payments  thus  shown  could  not  be  explained 
by  the  plaintiff  and  shown  to  have  been  made  under  a 
mistake,  or  misapprehension,  or  that  it  should  be  taken  as 
conclusive  against  him. 

The  second  and  third  errors  complained  of  are  with  ref- 
erence to  two  instructions  given  by  the  court  to  the  jury. 
The  first  is  as  follows: 

4 'But  if  a  creditor  takes  a  due  bill,  or  anything  of  the 
kind,  and  agrees  to  release  any  other  claim  and  looks  to 
such  due  bill  —  if  he  makes  that  contract,  of  course  he  is 
bound  by  it  and  must  stand  to  it/' 

Appellant  claims  that  this  was  error  because  there  was 
no  question  of  release  in  the  case;  that  it  was  simply  a 
case  of  applying  the  payments  or  credits  on  the  accounts. 
We  do  not  think  this  contention  is  borne  out  by  the  record, 
as  it  sufficiently  appears  therefrom  that  there  was  a  con- 
tention that  the  plaintiff,  by  taking  the  statement  in  ques- 
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tion,  which  the  appellant  terms  a  due  bill,  had  accepted 
the  defendant,  Drew  Miller,  as  his  debtor  for  the  demand, 
and  that  the  effect  of  it  was  to  release  appellant;  and  under 
this  theory  of  the  case  the  instruction  was  proper. 
The  next  instruction  complained  of  is  as  follows: 

uYou  are  instructed  that  the  law  applicable  to  this 
proposition  is,  that  if  there  be  debts  due  from  a  person 
and  he  pays  money  to  his  creditor,  the  debtor  has  a  right 
to  have  the  payment  applied  to  which  debt  he  pleases. 
But  he  .must  make  the  application  at  the  time  he  makes 
the  payment,  and  he  cannot  make  it  afterward.  If  no 
specific  application  be  made  by  the  debtor  at  the  time  of 
payment,  then  this  right  of  application  is  the  creditor's, 
and  he  may  make  it  as  he  may  prefer,  and  at  any  time  be- 
fore an  account  is  settled  between  them  or  before  action 
is  brought,  and  if  neither  creditor  or  debtor  applies  it 
specially,  then  the  law  will  apply  or  credit  it  to  the  oldest 
account. '  ' 

This  instruction  we  think  properly  states  the  law  of  the 
case  as  to  the  application  of  payments  by  the  creditor — 
and  that  is  the  only  question  raised  with  relation  to  it  — 
at  least  in  the  absence  of  any  request  by  the  debtor  after 
payment  to  make  an  earlier  application.  The  creditor 
was  not  bound  immediately  on  receipt  of  such  payments  to 
apply  them  on  a  particular  claim.  Mayor  v.  Patten,  4 
Cranch,  317;  18  Am.  &  Eng.  Ency.  of  Law,  pp.  241,  242, 
and  cases  cited. 

The  further  errors  claimed  are  on  the  ground  that  the 
court  should  have  granted  the  defendants'  motion  for  a 
new  trial,  but  the  points  raised  are  disposed  of  in  what  has 
previously  been  said,  with  the  exception  that  it  is  contended 
that  the  evidence  was  insufficient  to  justify  the  verdict. 
This  ground  is  not  tenable,  as  evidence  was  introduced  suf- 
ficient to  support  plaintiff's  case,  if  true. 

For  the  error  aforesaid,  in  not  admitting  the  proof  of- 
fered, the  judgment  is  reversed. 

Hoyt  and  Stiles,  JJ.,  concur. 
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Dunbak,  C.  J.  {dissenting). — I  am  unable  to  agree  with 
the  majority  in  the  reversal  of  this  case.  I  think  where 
an  appellant  asks  this  court  to  reverse  a  judgment  for  error 
in  rejecting  testimony,  that  the  testimony  should  be  brought 
here  for  the  inspection  of  this  court.  It  is  true  that  the 
attorney  stated  that  the  paper  rejected  was  offered  to  prove 
a  certain  thing;  but  the  attorney  may  have  been  mistaken 
as  to  the  legal  effect  of  the  proof,  if  it  had  been  admitted. 
The  trial  judge  may  have  inspected  the  paper  and  found  it 
immaterial  evidence  from  something  that  appeared 'on  the 
face  of  the  paper.  The  particular  ground  on  which  it  was 
rejected  does  not  appear  in  the  record,  and,  without  this 
court  has  an  opportunity  to  inspect  it,  it  must  rely  on  the 
judgment  of  the  party  offering  it,  and  conclude  without  an 
inspection  of  it  that  its  legal  effect,  if  admitted,  would  be 
to  prove  a  certain  thing,  thus  determining  without  an  in- 
vestigation the  very  question  at  issue. 

Anders,  J. —  I  concur  in  the  above  opinion  of  the  chief 
justice. 


[No.  941.    Decided  December  30, 1898.] 

F.  M.  Muldoon,  Respondent,  v.  The  Seattle  City 
7~£5i  Railway  Company,  Appellant. 

f23    639 
\VZ6    645 

CARRIERS  —  LIABILITY    FOR    NEGLIGENCE  —  PASSENGER    RIDING    ON 

FREE    PASS  — CONTRIBUTORY  NEGLIGENCE  —  STANDING  ON  PLAT- 
FORM. 

A  passenger  riding  upon  a  free  pass  which  contains  conditions 
limiting  the  liability  of  the  carrier  on  account  of  negligence,  cannot 
recover  for  injuries  received  through  the  negligence  of  the  carrier's 
servant. 

It  is  not  negligence  per  se  for  a  passenger  to  stand  upon  the 
front  platform  of  the  trail  car  in  a  moving  cable  train,  when  there 
is  no  rule  of  the  company  against  it,  and  it  has  been  the  custom  for 
passengers  to  occupy  that  position. 
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Appeal  from  Superior  Court,  King  County. 

Andrew  F.  Burleigh,  for  appellant. 

Thompson,  Edsen  dk  Humphries,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Stiles,  J. — In  this  case  the  bare  legal  question  is  up  for 
determination,  whether  a  person  riding  upon  a  public  street 
car,  upon  a  free  pass,  can  recover  for  personal  injuries 
suffered  by  him  through  the  negligence  of  the  street  rail- 
road company's  servant,  when  the  pass  had  printed  upon 
the  back  of  it  such  a  condition  as  the  following: 

"The  person  accepting  this  pass  assumes  all  risks  of 
accidents,  and  expressly  agrees  that  the  company  shall  not 
be  liable,  under  any  circumstances,  whether  by  negligence 
of  their  agents  or  otherwise,  for  injury  to  the  person,  or 
for  loss  or  injury  to  the  property  of  the  person,  using  this 


It  is  a  general  rule  that  carriers  of  passengers  for  hire 
cannot  contract  against  their  liability  for  damages  for  in- 
juries to  their  passengers,  and  this  rule  has  been  frequently 
held  to  be  none  the  less  operative  when  the  evidence  of 
the  passenger's  right  to  travel  was  put  in  the  form  of  a 
free  pass,  if,  in  fact,  there  was  a  consideration  for  the 
issuance  of  it.  Railroad  Co.  v.  Lockwood,  17  Wall.  357; 
Railroad  Co.  v.  Stevens,  95  U.  S.  655. 

The  cases  above  cited  expressly  refrain  from  any  ex- 
pression of  opinion  as  to  what  the  law  would  be  were  the 
pass  purely  a  gratuity  with  a  condition  against  liability. 
There  are  dozens  of  such  cases  as  Railroad  Co.  v.  Lock- 
wood  in  the  reports,  and  the  language  of  many  of  them  is 
fully  strong  enough  to  justify  counsel  in  claiming  that  they 
would  cover  the  case  of  a  gratuitous  pass  with  conditions. 
However,  nearly  all  of  them  are  cases  where  drovers  or 
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other  shippers,  being  under  the  necessity  of  accompanying 
their  shipments  of  stock  or  other  merchandise  to  properly 
care  for  it  while  in  transit,  were  granted  transportation 
without  payment  of  fare  eo  nomine,  but  where  the  federal 
supreme  court  found  that  there  was  a  valuable  considera- 
tion and  therefore  a  contract  of  carriage  for  hire.  But  of 
all  the  cases  called  to  our  attention,  or  discovered  by  us  in 
a  somewhat  extended  examination  of  the  subject,  there  are 
but  eight  where  the  naked  question  of  liability  under  a  free 
pass  with  conditions  was  presented.  There  may  be  some 
others,  but  they  are  most  likely  to  be  found  in  New  York 
and  Illinois,  where  the  right  of  a  carrier  to  contract  against 
liability  has  long  been  recognized  in  some  form  or  other. 

Illinois  Central  R.  R.  Co.  v.  Read  (1865),  37  111.  484, 
held  that  a  passenger  traveling  on  such  a  pass  could  not 
recover;  also  Kinney  v.  Central  R.  R.  Co.  (1869),  34  X. 
J.  Law,  513.  Jacobxis  v.  St.  Paid,  etc.,  Ry.  Co.  (1873), 
20  Minn.  125,  held  the  opposite,  as  did  Rose  v.  Railway 
Co.  (1874),  39  Iowa,  246.  Griswold  v.  Railroad  Co. 
(1885),  53  Conn.  371  (4  Atl.  Rep.  261),  and  Annas  v. 
Milwaukee,  etc.,  R.  R.  Co.  (1886),  67  Wis.  46  (30  N.  W. 
Rep.  282),  held  there  could  be  no  recovery.  Gulf,  etc., 
R.  R.  Co.  v.  McGown  (1886),  65  Tex.  643,  followed  Min- 
nesota and  Iowa;  but  Q-uimhy  v.  Boston  ck  M.  R.  R.  Co. 
(1890),  150  Mass.  365  (23  N.  E.  Rep.  205),  decided 
against  recovery.  The  Iowa  case  was  largely  based  upon 
a  statute  of  that  state  which  was  construed  to  prohibit  any 
attempt  at  limitation  by  the  carrier. 

We  have  given  these  cases  in  their  order  of  time,  so 
that  it  may  be  seen  that  there  is  no  absolute  weight  of 
authority  on  this  subject.  The  language  of  the  most  of  the 
text  books,  of  which  a  dozen  or  more  have  been  cited,  is, 
so  far  as  any  opinion  is  expressed,  for  the  most  part  favor- 
able to  a  right  of  recovery  in  such  cases;  but  Beach  on 


MULDOON  v.  SEATTLE  CITY  RY.  CO.  531 

Dec.  1893.]  Opinion  of  the  Court— Stiles,  J. 

Contributory  Negligence,  §172,  and  Patterson's  Railway 
Accident  Law,  p.  505,  are  the  only  books  of  this  class 
which  give  any  consideration  to  the  cases  above  cited. 

There  can  be  no  question  as  to  the  propriety  of  that  rule 
of  law  which  prohibits  a  common  carrier  from  forcing 
upon  any  person  who  deals  with  it  in  its  public  capacity  a 
condition  against  liability  arising  from  its  own  negligence. 
The  very  idea  of  a  public  or  common  carrier,  with  its 
features  of  monopoly  and  right  of  eminent  domain,  bears 
with  it,  to  the  modern  mind,  the  duty  of  conveying  passen- 
gers with  safety,  so  far  as  its  own  acts  are  concerned,  upon 
the  payment  of  reasonable  compensation.  The  duty  which 
the  carrier  owes  to  the  public  and  to  the  individual  is  to 
perform  the  service  safely,  without  any  limiting  conditions; 
and  therefore,  such  conditions,  when  the  imposition  of 
them  is  attempted,  violate  an  implied  duty  and  are  justly 
held  void. 

But  when  the  intending  passenger  proposes  to  the  car- 
rier that  it  do  something  for  him  which  it  is  not,  under 
any  conceivable  circumstances,  required  by  law  or  duty  to 
do,  viz.,  to  carry  him  without  any  compensation  whatever, 
and  when  the  whole  matter  is  at  the  option  of  either  party 
to  agree  or  not,  it  is  difficult  to  see  why  public  policy 
should  step  in  and  deny  the  right  of  the  carrier  to  limit  its 
chances  of  loss  in  the  operation,  even  though  a  careless 
servant  cause  unintentional  injury  to  the  passenger.  The 
theory  that  the  granting  of  passes  upon  condition  like  this 
will  tend  to  demoralize  the  servants  of  railway  and  other 
carriers  and  thereby  imperil  the  limbs  and  lives  of  paying 
passengers,  seems  to  us  mere  fancy;  and  yet  this  is  about 
the  only  consideration  urged  by  those  courts  which  hold 
that  there  is  a  public  policy  in  the  way  of  such  agreements. 
Absolutely  gratuitous  passes  represent  but  an  infinitesimal 
portion  of  the  mileage  actually  traveled,  and  of  all  the  pas- 
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sengers  carried  but  an  infinitesimal  number  are  injured 
by  the  carrier's  negligence.  The  precautions  adopted  by 
managers  and  employes  of  land  and  water  transporatiou 
companies  are  not  gauged  by  the  fact  that  there  may  be 
free  passengers  aboard,  and  never  will  be  while  the  doc- 
trine of  respondeat  superior  has  its  present  healthy  exist- 
ence. Considerations  of  business  success,  of  competition, 
of  the  preservation  of  expensive  machinery,  of  continuance 
in  employment,  of  the  safety  of  their  own  lives  and  limbs, 
and,  to  some  extent  at  least,  of  humanity,  have  incalculably 
more  influence  upon  the  servants  of  these  carriers  in  mak- 
ing them  careful  than  any  thought  of  damage  suits  in  favor 
of  free  passengers.  It  is  only  in  the  rarest  instances  that 
disasters  of  this  kind  occur  through  recklessness,  or  through 
any  other  cause  than  the  innate  weakness  of  human  nature, 
which  cannot  forever  maintain  a  perfect  guard. 

The  cases  from  Massachusetts,  New  Jersey  and  Wiscon- 
sin above  cited  seem  to  us  to  present,  by  conclusive  argu- 
ment, the  better  reason  on  this  subject,  and  we  adopt  the 
views  therein  expressed,  arid  hold  that  the  person  who  ac- 
cepts a  pass  with  such  conditions  indorsed  on  it  as  those 
alleged  in  this  case,  is  bound  by  their  terms.  It  follows 
that  the  demurrer  to  the  first  defense  should-  have  been 
overruled. 

The  non-suit  asked  by  appellant  was  properly  refused. 
We  do  not  think  it  can  be  said  that  it  is  negligence  per  u 
for  a  passenger  to  stand  upon  the  front  platform  of  the 
trail  car  in  a  moving  cable  train,  in  the  absence  of  any  rule 
of  the  company  against  it,  and  where  it  has  been  the  cus- 
tom for  passengers  to  occupy  that  position.  Doubtless 
there  is  more  liability  that  accidents  will  occur  where  a  car 
is  propelled  by  cable  than  where  horses  are  used;  but  com- 
mon experience  has  not  discriminated  between  the  two  to 
the  extent  of  changing  the  rule  of  law.     In  most  cases  of 
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this  class  the  question  of  contribution  is  one  for  the  jury. 
Mills  v.  Lynn,  etc.,  B.  B.  Co.,  129  Mass.  351;  Nolan  v. 
Brooklyn,  etc.,  By.  Co.,  87  N.  Y.  63. 

If  the  question  of  the  conditional  pass  be  not  in  the  oase, 
and  the  jury  find  that  the  appellant  was  negligent  in  caus- 
ing the  sudden  stoppage  of  the  car,  and  that  no  failure  of 
respondent  to  use  ordinary  care  to  preserve  himself  from 
the  danger  of  such  accidents  contributed  proximately  to 
produce  his  injury;  then,  upon  a  new  trial,  respondent  will 
be  entitled  to  recover;  otherwise  he  will  not. 

Judgment  reversed,  and  cause  remanded  with  directions 
to  overrule  the  demurrer  to  the  first  defense  and  proceed 
with  a  new  trial. 

Dunbar,  C.  J.,  and  Hoyt,  Scott  and  Anders,  J  J., 
concur. 


[No.  958.    Decided  December  30, 1893.] 

C.  N.  Burdick,  Bespondent,  v.  Kate  Burdick,  Ap- 
pellant. 

DIVORCE  —  ADULTER*  —  PLEADING  —  VERIFICATION  OF  COMPLAINT. 

A  verification  of  the  complaint  in  an  action  for  divorce  to  the 
effect  that  the  plaintiff  believes  the  contents  of  the  complaint  to  be 
true,  is  a  sufficient  compliance  with  the  requirements  of  Code  Proc, 
§786. 

A  complaint  for  divorce  on  the  ground  of  adultery  is  insufficient 
when  it  fails  to  allege  that  the  last  act  of  adultery  was  committed 
within  one  year  before  the  commencement  of  the  action  and  that  it 
was  unforgiven;  but  such  defect  is  cured  by  judgment,  where  proof 
showing  such  facts  has  been  admitted  without  objection. 

Appeal  from  Superior  Court,  King  County. 

John  F.  Miller,  Prosecuting  Attorney,  and  A.  G.  Mc- 
Bride,  for  appellant. 
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The  opinion  of  the  court  was  delivered  by 

Stiles,  J. —  The  statute,  Code  Proc.,  §766,  which  re- 
quires a  complaint  in  a  divorce  case  to  be  under  oath, 
means  only  that  it  shall  be  verified  as  are  complaints  in 
other  cases,  and  a  verification  to  the  effect  that  the  plaintiff 
believes  the  contents  of  the  complaint  to  be  true  is  suffi- 
cient. 

The  cause  of  action  based  on  the  ground  of  adultery 
was  insufficiently  stated,  because  the  complaint  did  not 
show  that  the  last  act  of  adultery  was  committed  within 
one  year  before  the  commencement  of  the  action,  or  that  it 
was  unforgiven.  Code  Proc,  §  764,  subd.  2.  But  proof 
was  admitted  without  objection  showing  both  facts,  and 
we  think  the  judgment  should  stand. 

This  was  an  appeal  in  the  name  of  the  defendant  (who 
had  made  default,  and  who  did  not  appear),  taken  by  the 
prosecuting  attorney.  No  appearance  was  made  here  by 
the  respondent.  Under  these  circumstances  some  ques- 
tion has  arisen  in  our  own  minds  as  to  whether,  in  such  a 
case,  the  prosecutor  has  a  right  to  appeal;  and  wo  desire 
to  say  that  in  passing  upon  the  case,  we  leave  the  question 
of  this  right  entirely  open  for  future  consideration. 

Judgment  affirmed. 

Dunbar,  C.  J.,  and  Scott  and  Anders,  JJ.,  concur. 
Hoyt,  J. ,  dissents. 
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7    536! 
[No.  982.    Decided  December  30,  1893.]  3^12| 

Bank  of  Shelton,  Respondent,  v.  B.  Willey  and  Alfred 
Metzger,  Appellants. 

APPEAL  —  TIME  OF  FILING  STATEMENT  —  NOTICE  —  CO-PARTNERSHIP 
—  EFFECT  OF  CONFESSION   OF  JUDGMENT  BY   ONE  PARTNER. 

A  statement  of  facts,  which  was  received  by  the  clerk  on  the  thir- 
tieth day  after  the  rendition  of  the  judgment,  will  not  be  stricken 
from  the  record  when  filed  by  the  clerk  as  received  on  the  day  fol' 
lowing  its  actual  receipt.    (  Hoyt,  J.,  dissents.) 

Notice  of  settlement  received  by  respondent's  counsel  upon  the 
thirty-tirst  day  after  judgment  is  sufficient,  where  they  reside  in  an- 
other city  and  the  notice  was  deposited  in  the  mail  in  sufficient 
time  to  have  reached  them  within  the  time  prescribed  by  statute. 
(Hoyt,  J.,  dissents.) 

Under  §416,  Code  Proc,  in  an  action  upon  a  contract  against  co- 
partners, when  one  of  the  partners  confesses  judgment  without  the 
consent  of  the  others,  judgment  is  authorized  against  all  the  part- 
ners, to  be  enforced  against  the  partnership  property,  and  against 
the  separate  property  of  the  partner  making  confession. 

Appeal  from  Superior  Court ,  Mason  County. 

W.  1.  Agnate,  and  Phil.  Skillman,  for  appellant  Willey. 
J.  E.  Sligh,  and  White  cO  Munday,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Anders,  J.  —  This  is  an  appeal  from  a  decision  of  the 
superior  court  denying  the  petition  of  appellant  B.  Willey 
to  vacate  and  set  aside  a  judgment  theretofore  rendered  in 
the  above  entitled  cause. 

It  appears  from  the  record  that  the  order  and  judgment 
appealed  from  was  made  and  entered  on  November  18, 
1892.  Appellants'  proposed  statement  of  facts  was  marked 
tiled  by  the  clerk  of  said  court  on  December  20,  1892,  al- 
though it  is  shown  by  the  affidavit  of  the  clerk  and  of  the 
appellant  that  the  statement  was  in  fact  handed  to  the  clerk 
at  about  8  o'clock  of  the  evening  of  December  19,  1892. 
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Counsel  for  respondent  reside  at  Seattle  and  appellants- 
counsel  reside  at  Olyrapia.  According  to  the  affidavit  of 
one  of  appellants'  counsel,  notice  of  filing  the  statement  of 
facts  was  deposited  in  the  postoffice  at  Olympia  on  Decem- 
ber 17,  1892,  addressed  to  counsel  for  respondent,  and  the 
postage  thereon  paid,  but  the  notice  was  not  received  by 
counsel  for  the  respondent  until  December  20,  1892. 

Having  previously  filed  their  objections  to  the  proposed 
statement  of  facts,  counsel  for  the  respondent  appeared 
specially  before  the  judge  who  tried  the  cause  and  rendered 
the  decision  appealed  from,  at  the  time  fixed  for  the  settle- 
ment of  the  statement,  and  objected  to  the  proceeding  on 
the  ground  that  the  court  had  no  jurisdiction  to  settle  and 
certify  the  statement  of  facts,  because  the  proposed  state- 
ment was  not  filed  with  the  clerk  of  the  superior  court 
within  thirty  days  after  the  order,  decision  and  judgment 
appealed  from  was  made  and  rendered,  and  because  no 
notice  that  a  statement  of  facts,  designating  the  time  and 
place  of  settlement  thereof,  had  been  made  and  filed  with 
the  said  clerk,  as  required  by  law,  within  said  period  of 
time. 

Upon  the  above  stated  grounds,  and  for  the  further  al- 
leged reason  that  the  so-called  statement  of  facts  is  not 
properly  or  legally  certified,  and  is  not  properly  or  legally 
a  part  of  the  record  herein,  and  does  not  contain  all  of  the 
material  facts  nor  all  of  the  evidence  upon  which  the  cause 
was  tried  and  determined,  the  respondent  moves  this  court 
to  strike  the  statement  of  facts  herein  from  the  record  and 
also  to  dismiss  the  appeal. 

This  court  has  uniformly  held  that  the  provisions  of 
§1422  of  the  Code  of  Procedure  are  mandatory  and  must 
l>e  substantially  complied  with,  and  that  facts  not  already 
a  part  of  the  record  can  only  be  made  so  by  filing  a  state- 
ment of  facts  and  filing  and  serving  the  notice  therein 
required  within  the  time  therein  limited. 
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It  is  provided  in  §794,  Code  Proa,  that  the  time  within 
which  an  act  is  to  be  done  shall  be  computed  by  excluding 
the  first  day  and  including  the  last,  unless  the  last  day  is  a 
holiday  or  Sunday,  and  then  it  is  also  excluded.  In  this 
instance,  the  thirty  days  within  which  the  appellant  was 
required  to  file  his  statement  of  facts  and  serve  notice 
thereof  ui>on  the  opposite  party  or  its  attorney,  expired 
on  December  18,  1892.  But  that  day  was  Sunday  and 
was,  therefore,  by  statute  excluded;  and  the  filing  of  the 
statement  of  facts  and  service  of  notice  was  in  time  if  made 
on  the  following  day,  the  19th  of  December. 

As  above  indicated,  the  statement  of  facts  was  indorsed 
•as  filed  by  the  clerk  on  December  20,  but  as  it  is  shown 
by  his  own  affidavit  that  he  received  it  as  such  clerk  on  the 
19th,  we  think,  in  justice  to  the  appellant,  it  ought  to  be 
considered  as  filed  upon  the  latter  date.  And  as  the  notice 
was  deposited  in  the  postoffice,  properly  addressed,  in  time 
to  have  reached  the  counsel  for  respondent,  in  due  course 
of  mail,  within  the  time  limited  by  law,  we  are  of  the 
opinion  that  service  thereof  was  timely  made,  although, 
as  a  matter  of  fact,  the  notice  was  not  actually  received 
until  thirty-one  days  after  the  rendition  of  the  judgment 
from  which  the  appeal  was  taken. 

It  does  not  appear  that  the  respondent  was  in  any  way 
injured  by  not  receiving  the  notice  one  day  earlier,  and  it 
ought  not  therefore  to  complain.  The  certificate  of  the 
trial  judge  to  the  statement  of  facts  is  in  substantial  com- 
pliance with  the  statute.  He  certifies  that  it  contains  all 
the  material  facts  presented  on  the  part  of  the  plaintiff  and 
defendant  in  the  trial  of  the  cause,  and  all  of  the  testimony 
upon  which  the  cause  was  tried  below,  together  with  any 
and  all  objections  or  exceptions  taken  to  the  reception  or 
rejection  of  testimony. 

The  motion  must,  therefore,  be  denied. 

On  August  17,  1892,  the  respondent  filed  a  complaint 
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in  the  superior  court  of  Mason  county,  in  which  it  was 
alleged  that  B.  Willey  and  Alfred  Metzger  were  then,  and 
at  all  the  times  therein  mentioned,  co-partners,  doing  busi- 
ness under  the  name  of  B.  Willey  &  Company,  and  that  be- 
tween July  1, 1890,  and  July  23,  1892,  the  plaintiff  loaned 
and  advanced  to  the  defendants,  at  their  request  and  for 
their  use  and  bene  (it,  the  sum  of  seven  thousand  five  hun- 
dred dollars,  which  sum  the  defendants  promised  and 
agreed  to  pay,  but  that  no  part  thereof  has  been  paid.  On 
the  same  day  Alfred  Metzger,  one  of  the  defendants,  ex- 
pressly appearing  for  himself  and  co-defendant,  and  waiving 
service  of  process  and  assuming  to  submit  both  defendants 
to  the  jurisdiction  of  the  court,  filed  an  answer  to  the  com- 
plaint, admitting  each  and  every  allegation  therein,  and 
consenting  that  judgment  might  be  entered  against  the  de- 
fendants as  in  the  complaint  demanded.  Upon  the  filing 
of  this  answer,  the  plaintiff  moved  for  judgment  upon  the 
pleadings,  which  motion  was  granted,  and  thereupon  judg- 
ment was  rendered  against  the  defendants  for  the  said  sum 
of  $7,500,  together  with  interest  and  costs,  with  leave  to 
issue  execution  against  the  partnership  property  of  said 
defendants,  but  not  against  the  individual  property  of 
either  defendant.  To  vacate  and  set  aside  this  judgment 
is  the  object  and  purpose  of  this  proceeding. 

It  appears  from  the  testimony  produced  at  the  trial  that 
the  appellant  neither  consented  to  the  entry  of  judgment 
against  him  or  the  firm  of  which  he  was  a  member,  nor 
authorized  his  co-partner  to  consent  thereto.  In  fact,  he 
knew  nothing  of  the  pendency  of  any  action  against  him 
or  against  himself  and  co-partner  until  after  the  entry  of 
the  judgment  complained  of.  And  the  question  to  be  de- 
termined is,  whether  or  not  his  interest  in  the  partnership 
property  is  liable  to  execution  in  satisfaction  of  said  judg- 
ment. It  is  claimed  on  behalf  of  appellant,  that  one 
partner  has  not  the  right  or  power  to  confess  judgment  in 
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favor  of  even  a  partnership  creditor  without  the  consent  of 
the  other  members  of  the  partnership,  and  that  the  written 
waiver  and  consent  of  the  one  partner  in  this  case  amounted 
to  nothing  more  than  a  simple  confession  of  judgment,  and 
must  be  so  construed. 

It  is  a  general  rule  of  law  that  no  partner  or  joint  ob- 
ligor is  bound  by  a  judgment  confessed  by  his  co-partner 
or  joint  obligor  without  his  express  authorization.  2  Free- 
man on  Judgments,  §  545;  1  Bates  on  Partnership,  §  377; 
1  Black  on  Judgments,  §57;  1  Lindley  on  Partnership  (2d 
Am.  Ed.  by  Ewell),  272;  Clark  v.  Bowen.  22  How.  270. 
This  is  the  doctrine  of  the  common  law,  and,  unless  modi- 
fied by  our  statute,  it  must  prevail  in  this  case.  Each 
member  of  a  partnership  is  deemed  to  be  the  agent  of  the 
firm,  with  full  power  to  bind  it  as  to  all  matters  legitimately 
within  the  scope  of  its  business;  but  no  partner,  by  virtue 
of  his  partnership  relations  merely,  has  the  power,  when 
sued  jointly  with  his  co-partners,  to  consent  to  the  entry  of 
judgment  against  himself  and  co-partners,  without  the  ex- 
press authority  or  assent  of  the  latter.  Binney  v.  Le  Gal, 
19  Barb.  592. 

Such  a  proceeding  is  beyond  the  scope  of  his  agency, 
and,  therefore,  inefficacious  as  to  his  co-partners.  But  laws 
have  been  enacted  in  several  of  the  states  purporting  to 
authorize  individual  partners  or  joint  obligors  to  confess 
judgments  against  all  of  the  defendants  jointly  liable  in  an 
action,  whether  served  or  not,  to  be  enforced  only  in  a  cer- 
tain prescribed  manner.  And  our  own  statute  provides 
(see  Code  PVoc,  §  416),  that  when  the  action  is  upon  a 
contract,  and  against  one  or  more  defendants  jointly  liable, 
judgment  may  be  given,  on  the  confession  of  one  or  more 
defendants,  against  all  the  defendants  thus  jointly  liable, 
whether  such  defendants  have  been  served  or  not,  to  be  en- 
forced only  against  their  joint  property  and  against  the 
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joint  and  separate  property  of  the  defendant  making  the 
confession. 

Oregon  has  a  similar  statute,  and  the  supreme  court  of 
that  state,  in  construing  it,  held,  in  Bicliardson  v.  Fuller, 
2  Or.  179,  that  a  partner  cannot  under  this  provision  con- 
fess judgment  which  shall  be  binding  upon  his  co-partner 
or  upon  the  partnership  property  unless  made  in  an  action 
pending.  Is  the  doctrine  announced  in  that  case,  and  which 
seems  to  us  to  be  a  correct  interpretation  of  the  statute,  ap- 
plicable to  the  case  at  bar?  We  think  it  is.  We  also  think 
that  the  original  judgment  in  this  case  was,  in  effect,  a 
judgment  by  confession,  but  as  it  was  rendered  upon  a 
partnership  indebtedness,  and  in  an  action  pending,  its 
efficacy  must  be  determined  by  reference  to  the  section  of 
the  code  above  mentioned.  And  under  that  section  it  was 
properly  entered  against  the  partnership,  to  be  satisfied  out 
of  the  partnership  property. 

As  already  stated,  the  action  was  originally  to  recover 
money  loaned  and  advanced  to  the  defendants.  The  proof 
shows,  however,  that  a  portion  of  the  money  claimed  was 
loaned  to  the  firm  of  Willey  &  Freeburger,  and  the  pay- 
ment thereof  assumed  by  the  defendants.  But  as  it  does 
not  appear  that  appellant  was  surprised  or  injured  thereby, 
and  as  the  complaint  might  have  been  amended  so  as  to 
conform  to  the  testimony,  we  do  not  think  there  was  any 
substantial  error  on  the  part  of  the  court  below  in  refusing 
to  set  aside  the  judgment  on  that  ground. 

Nor  are  we  able  to  say  that  the  evidence  offered  upon 
the  trial  of  appellant's  petition  to  vacate  the  judgment 
does  not,  in  fact,  sustain  the  judgment.  The  court  below 
found  that  the  testimony  offered  did  not  show  that  appel- 
lant had  a  valid  defense  to  the  action,  and  we  are  of  the 
opinion  that  the  evidence  justified  the  finding.  In  fact,  it 
appears  from  appellant's  own  testimony  that  he  knew  little 
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or  nothing  as  to  the  indebtedness  of  the  firm  of  B.  Willey 
&  Company  to  the  respondent.  His  co-partner  kept  the 
firm  books,  and  was  also  cashier  of  the  respondent  bank, 
and  it  may  be  that  the  books  were  not  properly  kept, 
but  we  are  not  now  called  upon  to  determine  that  ques- 
tion. 

But  while  we  do  not  find  sufficient  grounds  for  entirely 
reversing  the  judgment  appealed  from,  we  nevertheless 
think  it  ought  to  be  modified  in  one  particular.  We  are 
unwilling  to  concede  that  one  who  confesses  a  judgment 
which  affects  the  property  of  another  shall  himself  be  en- 
titled to  any  advantage  or  profit  not  conferred  by  law.  In 
such  cases  the  statute  must  be  substantially  complied  with 
in  every  respect.   2  Freeman  on  Judgments,  §  543. 

In  this  case  the  judgment  authorizes  execution  to  issue 
against  the  joint  property  of  the  defendants,  but  not 
against  the  separate  property  of  either  defendant.  But 
the  law  says  that  such  judgments  are  to  be  enforced 
against  the  joint  property  of  the  defendants  and  against 
the  joint  and  separate  property  of  the  defendant  making 
the  confession.  For  aught  we  know  the  very  moving 
force  that  caused  the  confession  may  have  been  the  im- 
munity from  execution  against  the  separate  property  of 
him  who  made  it,  set  forth  in  the  judgment  as  entered. 
But  however  this  may  be,  the  judgment  in  this  respect  is 
somewhat  suggestive  of  unfairness,  as  claimed  by  appel- 
lant. 

The  cause  is  remanded  to  the  lower  court  with  directions 
to  modify  the  judgment  so  as  to  make  it  enforcible  against 
the  joint  and  separate  property  of  Alfred  Metzger,  as  well 
as  against  the  joint  property  of  both  the  defendants. 

Dunbar,  C.  J.,  and  Scott  and  Stiles,  JJ.,  concur. 

Hoyt,  J. — I  concur  in  the  majority  opinion  on  the 
merits,  but  dissent  from  their  conclusion  as  to  the  motion. 
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[  No.  1034.    Decided  December  30,  1893.] 

Jerome  Catlin,  Respondent,  v.  James  Harris,  Ap- 
pellant. 

CONTINUANCE  —  ABSENCE  OF  ATTORNEY  —  PROMISSORY  NOTES— 
CANNOT   BE   VARIED   BY   PAROL  CONTRACT. 

The  refusal  of  the  court  to  grant  a  continuance  on  the  ground 
that  the  defendant  could  not  have  the  services  of  a  certain  attorney 
on  the  day  that  the  cause  was  set  for  a  trial,  such  day  having  been 
lixed  at  the  instance  of  defendant  after  the  setting  aside  of  a  default 
against  him,  is  not  an  abuse  of  discretion. 

Parol  evidence  is  inadmissible  for  the  purpose  of  proving  that  a 
promissory  note  does  not  represent  the  true  amount  due  from  the 
maker  to  the  payee,  nor  the  exact  time  when  payment  matures. 

Appeal  from  Superior  Court,  King  County. 

Action  upon  promissory  notes  executed  by  defendant  to 
plaintiff.  The  defendant  set  up  an  affirmative  defense,  that 
the  notes  were  executed  as  part  of  a  parol  contract, 
whereby  they  were  to  be  cashed  at  the  bank,  and  when 
they  came  due  were  to  be  paid  off  by  plaintiff,  and  the 
money  received  from  the  bank  by  defendant  was  to  be  con- 
sidered as  an  advance  made  under  a  hop  contract;  that  the 
money  so  furnished  was  not  to  be  paid  back  except  from 
the  proceeds  of  hops  raised  under  said  contract.  The  court 
refused  to  admit  parol  evidence  to  prove  such  contract,  on 
the  ground  that  it  would  have  the  effect  of  varying  the 
terms  of  a  written  contract. 

27tompso?i,  Ed-sen  <J?  Humphries,  and  Ronald  dk  Piles,  for 
appellant: 
Appellant  did  not  attempt  to  contradict  the  writing,  but 
did  attempt  to  show  that  it  was  executed  under  a  certain 
parol  agreement  entered  into  between  respondent  and  ap- 
pellant. The  agreement  attempted  to  be  proven  was  a 
collateral  one.    Chapin  v.  Dobson,  78  N.  Y.  74;   Welz  v. 
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Rhodins,  87  Ind.  1;  Shughart  v.  Moore,  78  Pju  St.  469; 
Powelton  Coal  Co.  v.  McShain;  75  Pa.  St.  238;  Isaacs  v. 
Jacobs,  8  N.  Y.  Supp.  344;  Juilliard  v.  Clwffee,  92  N.  Y. 
529;  Reynolds  v.  Robinson,  110  N.  Y.  654;  Bookstaver  v. 
Jayne,  60  N.  Y.  146;  Lipscomb  v.  Lipscomb,  10  S.  E.  Rep. 
929. 

Allen  <£  Powell,  for  respondent: 

The  agreement  which  defendant  desired  to  prove  was  in- 
consistent with  the  terms  of  the  notes,  and  dealt  with  the 
same  subject  matter.  The  notes  are  contracts  for  the  pay- 
ment of  a  certain  sum,  at  a  certain  time,  at  a  certain  rate 
of  interest.  The  defense  was  a  parol  agreement  with  de- 
fendant that  he  should  never  have  to  pay  the  notes,  but 
that  he  should  pay  the  same  sums  at  a  different  time,  and 
a  different  rate  of  interest.  This  defense  was  not  ad- 
missible. Burnes  v.  Scott,  117  U.  S.  582;  San  Jose  Bank 
v.  Stone,  59  Cal.  183;  Davis  v.  Randall,  115  Mass.*  547; 
Wright  v.  Remington,  41  N.  J.  Law,  48;  Thompson  v. 
McKee,  37  N.  W.  Rep.  367;  KnoUaiwh  v.  Crossman.  37 
N.  W.  Rep.  586;  McCormick  Co.  v.  Wilson,  40  N.  W.  Rep. 
571;  Clark  v.  Gramling,  16  S.  W.  Rep.  475;  Wharton  v. 
Douglass,  76  Pa.  St.  275. 

The  opinion  of  the  court  was  delivered  by 

Dunbar,  C.  J. — It  is  strenuously  urged  by  the  appel- 
lant, that  the  trial  court  abused  its  discretion  in  not  grant- 
ing a  continuance  on  the  showing  made.  It  seems  to  us 
that  the  affidavit  of  S.  H.  Piles,  upon  which  the  appellant 
places  great  reliance,  does  not  in  any  way  strengthen  his 
case.  The  affidavit  shows  that  Piles,  on  account  of  rush 
of  business,  declined  in  the  first  place  to  accept  the  em- 
ployment of  appellant,  advising  him  to  employ  Thompson, 
which  he  did.  In  the  second  instance,  he  could  not,  in 
any  way,  have  been  taken  by  surprise  so  far  as  Piles  not 
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being  able  to  attend  to  his  case  is  concerned,  for  when  he 
made  application  to  Piles  he  told  hi  in  plainly  that  he  could 
not  attend  to  the  case  on  the  19th  of  June,  the  date  for 
which  the  trial  was  set.  It  is  true  that  in  a  spirit  of  ac- 
commodation he  made  an  application  for  a  continuance  for 
him,  and  stated  in  his  affidavit  that  he  could  attend  to  the 
case  if  it  were  continued.  But  appellant  cannot  urge  as  a 
reason  for  reversing  the  action  of  the  court  that  he  did  not 
prepare  for  his  defense  because  he  relied  upon  his  applica- 
tion for  a  continuance.  That  would  be  destroying  the 
discretion  of  the  court,  and  would  logically  make  the  reli- 
ance upon  the  application  a  ground  for  granting  it 

Considering  all  the  circumstances  surrounding  the  case 
as  shown  by  the  affidavits  of  both  parties,  including  the 
fact  that  respondent  had  defaulted  in  the  first  instance; 
that  said  default  had  been  set  aside  on  his  application,  and 
that  the  date  of  the  trial  had  been  fixed  at  his  own  sugges- 
tion, and  that  he  had  notice  that  his  case  would  be  called 
for  trial  on  the  19th  day  of  June,  at  least  eleven  days 
prior  to  that  date,  and  of  the  further  fact,  of  which  the 
court  will  take  judicial  notice,  that  there  is  no  dearth  of 
competent  and  trustworthy  attorneys  in  the  city  of  Seattle, 
we  do  not  feel  justified  in  reversing  the  judgment  of  the 
trial  court  on  a  question  that  is  so  largely  discretionary 
with  the  judge  who  tries  the  case,  and  who  is  familiar  with 
all  the  circumstances  connected  with  the  application.  3 
Am.  &  Eng.  Ency.  Law,  p.  808. 

It  is  also  contended  that  the  court  erred  in  not  permitting 
the  plaintiff  to  testify  in  reference  to  the  understanding  of 
the  parties  as  to  the  execution  of  the  notes  sued  on,  ob- 
jection having  been  made  that  it  was  an  attempt  to  vary 
the  terms  of  the  contract  by  parol  evidence.  We  think 
there  was  no  error  committed  by  the  court  in  sustaining 
the  objection.  As  we  understand  the  position  of  appellant 
he  does  not  dispute  the  general  proposition  that  written 
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contracts  cannot  be  contradicted  or  varied  by  parol  evi- 
dence, but  it  is  insisted  that  this  case  does  not  fall  within 
the  rule.  We  are  unable  to  agree  with  this  contention. 
The  contracts  are  unambiguous,  and  all  the  terms  are 
definite  and  distinct.  The  cases  cited  by  appellant  we  do 
not  think  are  supported  by  the  weight  of  authority,  but 
even  they  do  not  go  far  enough  to  sustain  appellant's  view. 
In  Chopin  v.  Dobson,  78  N.  Y.  74,  the  action  was  on  a 
contract  to  buy  certain  machinery,  and  the  defendant  was 
allowed  to  prove  an  oral  guaranty  on  the  part  of  the  seller, 
and  the  court  admitted  the  evidence  under  an  exception  to 
the  general  rule,  on  the  ground  that  the  contract  and  guar- 
anty did  not  relate  to  the  same  subject  matter,  and  because, 
as  the  court  said,  "  there  was  nothing  upon  its  face  to 
show  that  it  was  intended  to  express  the  whole  contract 
between  the  parties."  And  the  principle  announced  is 
based  on  the  rule  laid  down,  in  Johnson  v.  Oppenheim^  55 
N.  Y.  280,  which  allows  a  collateral  agreement  made  prior 
to  or  contemporaneous  with  a  written  agreement,  but  not 
inconsistent  with  or  affecting  its  terms,  to  be  given  in  evi- 
dence. But  the  defense  here  certainly  is  inconsistent  with 
the  terms  of  the  contract,  and  most  certainly  does  affect 
the  terms  of  the  same  very  essentially.  One  of  the  allega- 
tions of  the  affirmative  defense  is,  "that  in  truth  and  in 
fact  said  promissory  note  does  not  represent  the  true 
amount  due  at  the  time  of  such  settlement,  and  at  the  date 
of  such  promissory  note  mutually  due  from  defendant  to 
plaintiff."  The  very  statement  of  this  defense,  it  seems  to 
us,  precludes  any  argument,  for  it  is  self-evident  that  the 
defense,  if  allowed,  would  vary  the  terms  of  the  note  and 
do  away  with  the  presumption  that  all.previous  understand- 
ings have  been  merged  and  incorporated  in  the  contract 
which  speaks  the  agreement  of  the  parties,  and  which,  as 
Lord  Coke  so  well  said,  u  cannot  be  controverted  by  an 
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averment  of  the  parties  to  be  proven  by  the  uncertain  testi- 
mony of  slippery  memory." 

If  fraud  has  been  perpetrated  in  obtaining  the  execution 
of  an  instrument,  that  is  an  equitable  defense,  but  certainly 
under  all  the  authorities  it  cannot  be  asserted  as  a  legal 
defense  to  so  plain  a  contract  as  a  note  that,  at  the  time  it 
was  executed,  there  was  an  oral  understanding  between 
the  parties  that  the  note  did  not  represent  the  actual 
amount  due  or  the  true  rate  of  interest.  The  authorities 
sustaining  this  view  are  so  overwhelming  and  so  numerous 
that  we  content  ourselves  with  citing  Burnes  v.  Scott,  117 
U.  S.  582  (6  Sup.  Ct  Rep.  865);  Dmis  v.  Randall,  115 
Mass.  547;  17  Am.  &  Eng.  Ency.  Law,  pp.  426-8,  and 
cases  cited;  1  Daniel,  Negotiable  Instruments,  §§80,  81, 
and  cases  cited. 

The  offer  to  amend  was  hardly  definite  enough  to  amount 
to  an  amendment,  but  construing  it  as  an  amendment  of- 
fered, in  our  view  of  the  law  as  to  the  admissibility  of  the 
testimony  under  the  pleadings  at  the  time  the  trial  was 
commenced,  the  amendment  would  admit  an  entirely  new 
defense,  and  we  think  the  trial  court  did  not  abuse  its  dis- 
cretion in  refusing  the  amendment. 

Judgment  is  affirmed. 

Anders,  Hoyt,  Scott  and  Stiles,  JJ. ,  concur. 
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[No.  1088.    Decided  December  30, 1898.] 

John  F.  Church,  Appellant,  v.  John  G.  Campbell  et  al., 
Respondents. 

ACTION  ON  ATTACHMENT  BOND  —  PLEADING  —  NON-SUIT. 

In  an  action  for  damages  upon  an  attachment  bond,  an  allegation 
in  the  complaint  that  the  defendants  gave  a  bond  to  the  plaintiff, 
not  that  they  executed  one,  is  insufficient  to  state  a  cause  of  action. 

Where  a  complaint  on  an  attachment  bond  fails  to  allege  that 
the  damages  incurred  have  not  been  paid,  and  there  is  no  proof 
offered  by  plaintiff  on  that  proposition,  the  defendants  are  entitled 
to  a  non-suit. 

Appeal  from  Superior  Courts  Clallam  Cbunty. 

W.  R.  Oay,  and  George  C.  Hatch,  for  appellant. 
Benton  Embree,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Dunbar,  C.  J. — This  was  an  action  for  damages  on  an 
attachment  bond.  The  fourth  allegation  of  the  complaint 
is  as  follows: 

"That  after  filing  said  affidavit  and  before  said  attach- 
ment issued,  said  John  G.  Campbell  &  Co.,  as  required  by 
law,  gave  an  attachment  bond  for  the  protection  of  this 
plaintiff,  with  defendants  J.  L.  Worthley  and  W.  H. 
Van  Lehn  as  sureties,  in  the  words  and  figures  follow- 
ing:"     .     .     . 

There  is  no  allegation  in  the  complaint  that  the  dam- 
ages claimed  to  have  been  sustained  have  not  been  paid. 
At  the  close  of  plaintiffs  case  the  defendants  moved  for  a 
non-suit  on  the  grounds  —  (1)  That  the  complaint  failed 
to  state  a  cause  of  action  against  the  defendants;  (2)  that 
the  testimony  of  plaintiff's  own  witness  shows  that  no 
damages  had  resulted  from  the  levy  of  the  attachment; 
(3)  that  the  plaintiff  has  wholly  failed  to  show  that  there 
was  no  probable  cause  for  the  defendant's  believing  the 
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ground  upon  which  the  attachment  was  issued;  (4 )  that  the 
plaintiff  wholly  failed  to  show  that  the  damages  incurred 
have  not  been  paid.  This  motion  was  sustained  by  the 
court,  and  judgment  entered  for  the  defendants,  and  the 
cause  brought  here  upon  the  alleged  error  of  the  court  in 
sustaining  the  motion  for  a  non-suit. 

The  respondents  contend  that  the  allegation  that  Camp- 
bell &  Co.  gave  a  bond  does  not  mean  that  they  executed 
the  same,  but  simply  that  they  procured  a  bond,  and  that 
there  is  no  allegation  that  the  sureties  executed  the  bond. 
This  contention,  we  think,  will  have  to  be  sustained  under 
the  rulings  of  this  court  in  Seattle  Crockery  Co.  v.  Haley^ 
6  Wash.  302  (33  Pac.  Rep.  650). 

The  objection  that  there  is  no  allegation  in  the  complaint 
that  the'damages  alleged  to  have  been  sustained  by  reason 
of  the  attachment  have  not  been  paid,  and  no  proof  on  that 
proposition,  we  think  is  also  well  taken,  and  warranted  the 
court  in  granting  the  motion  for  non-suit.  It  is  the  breach 
of  a  covenant  that  is  the  basis  of  an  action  on  a  covenant, 
and  the  breach  of  this  covenant  was  the  non-payment  of 
the  damages  incurred  by  the  plaintiff.  That  was  the  con- 
dition of  the  obligation,  viz. ,  that  they  should  pay  all  costs 
and  all  damages  which  he  might  sustain  by  reason  of  the 
attachment.  If  the  damages  had  been  sustained  and  had 
been  paid,  there  would  have  been  no  ground  for  action; 
and  if  a  breach  has  been  mode  by  non-payment  of  the 
damages,  there  must  be  an  allegation  of  this  breach  before 
a  recovery  can  be  had.  The  cases  cited  by  appellant  in 
answer  to  this  proposition  are  not  in  point.  They  simply 
sustain  the  general  proposition  that  payment  is  a  matter  of 
defense,  but  are  not  applicable  to  the  breaches  of  covenants 
of  this  kind.  Drake  on  Attachment  (7th  ed.),  168,  in  dis- 
cussing attachment  bonds,  lays  down  the  rule  as  follows: 

"A  declaration  which  fails  to  aver  the  non-payment  of 
the  damages  sustained  is  bad  on  demurrer." 
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And  the  cases  cite<J  by  that  author  fully  sustain  the  text. 
We  have  been  unable  to  find  any  authority  to  the  contrary. 

So  far  as  the  second  and  third  grounds  alleged  in  sup- 
port of  the  motion  for  non-suit  are  concerned,  we  think 
there  is  testimony  which  was  competent  to  go  to  the  jury, 
and  sustain  a  verdict;  but,  for  the  reasons  alleged  above, 
the  judgment  will  be  affirmed. 

Scott,  Stiles  and  Anders,  JJ.,  concur. 

Hoyt,  J.,  dissents. 


[No.  1067.    Decided  December 30, 1898.] 

The  State  of  Washington,  Respondent,  v.  Salvador 
Pagano,  alias  Salvator  Picani,  Appellant 

HOMICIDE  —  CIRCUMSTANTIAL  EVIDENCE  —  SUFFICIENCY. 

In  a  prosecution  for  murder,  the  defendant  is  entitled  to  a  dis- 
charge where  the  evidence  shows  that,  by  reason  of  the  relations  of 
the  defendant  with  the  deceased,  he  had  an  opportunity  to  commit 
the  crime,  but  that  others  also  had  an  equal  opportunity;  that  the 
hatchet  with  which  the  crime  was  probably  committed  had  been 
used  in  the  fruit  stand  formerly  belonging  to  defendant,  but  at  the 
time  was  in  the  actual  occupancy  of  another;  that  defendant  had 
stains,  apparently  of  blood,  around  his  finger  nails,  upon  his  arm 
and  upon  his  shoes,  but  which  were  not  proved  to  have  been  made 
by  human  blood;  that  his  conduct  on  the  day  following  the  night 
of  the  murder,  considered  in  the  light  of  his  personal  peculiarities 
and  the  circumstances  surrounding  him,  might  be  better  explained 
upon  the  theory  of  his  innocence  than  that  of  his  guilt;  and  that  a 
piece  had  been  cut  from  his  vest,  not,  as  claimed  by  the  prosecution, 
for  the  reason  that  it  was  covered  with  blood  stains,  but  to  serve  as 
a  patch  for  his  trousers. 

Appeal  from  Superior  Court,  Pierce  County. 

John  V.  Evajts,  and  Orra  L.  C.  Hughe*  {Marshall  K. 
Snell,  of  counsel ),  for  appellant. 

W.  H.  Sndl,  Prosecuting  Attorney,  and  Charles  Bed- 
ford, for  The  State. 
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Tbe  opinion  of  the  court  was  delivered  by 

Hoyt,  J. — Appellant  was  put  on  trial  for  murder  in  the 
first  degree.  A  verdict  of  guilty  was  rendered,  motion  for 
a  new  trial  made  and  determined,  and  judgment  and  sen- 
tence of  death  imposed.  From  this  judgment  and  sentence 
this  appeal  is  prosecuted.  The  proceedings  by  which  the 
case  has  been  brought  to  this  court  have  been  somewhat 
irregular,  and  out  of  the  ordinary  course,  but,  upon  stipu- 
lation of  the  appellant  and  the  prosecuting  attorney,  all  ir- 
regularities have  been  waived.  It,  therefore,  becomes  our 
duty  to  pass  upon  the  merits  of  the  case  as  presented  by 
the  record. 

At  the  close  of  the  state's  case  a  motion  was  interposed 
by  the  defendant  asking  that  he  be  discharged  for  the  rea- 
son that  the  evidence  introduced  was  not  sufficient  to  go  to 
the  jury.  The  motion  was  denied,  and  an  exception  al- 
lowed, and  such  ruling  is  here  assigned  as  error. 

The  rules  which  should  govern  in  passing  upon  motions 
of  this  kind  are  well  understood.  All  of  the  evidence  in- 
troduced by  the  prosecution  should  be  taken  as  true,  and 
the  criminating  facts  shown  thereby  determined.  And  if 
such  facts  and  every  presumption  unfavorable  to  the  de- 
fendant that  can  be  founded  thereon  can  reasonably  consist 
with  his  innocence,  the  motion  should  be  granted.  If  they 
cannot  reasonably  be  explained  upon  the  hypothesis  of  his 
innocence,  and  can  only  be  explained  upon  the  theory  of  his 
guilt,  it  should  be  denied.  At  the  time  the  plaintiff  rested 
it  had  introduced  evidence  as  to  some  circumstances  which 
tended  to  cast  suspicion  upon  the  defendant  as  the  person 
who  might  have  committed  the  crime.  The  six  to  which 
reference  is  hereafter  made  were  the  only  ones  which  rose 
to  the  dignity  of  proof  as  in  any  way  pointing  to  the  de- 
fendant as  the  actual  guilty  party. 

First,  That  by  reason  of  his  relations  with  the  deceased 
he  had  an  opportunity  to  commit  the  crime;  second,  the 
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hatchet  with  which  the  crime  was  probably  committed  had 
the  same  general  appearance  as  one  which  had  formerly 
been  used  in  the  fruit  stand  belonging  to  the  defendant, 
but  at  the  time  in  the  actual  occupancy  of  another;  third, 
blood  stains,  or  what  appeared  to  be  such,  around  the  finger 
nails  and  upon  the  arm  of  the  defendant;  fourth,  some- 
thing that  appeared  like  blood  stains  upon  his  shoes;  fifth, 
his  conduct  on  the  day  following  the  night  of  the  murder; 
and,  sixth,  the  vest  of  the  accused  with  a  piece  cut  there- 
from. 

Were  these  facts  so  inconsistent  with  the  innocence  of 
the  accused  as  to  justify  his  conviction? 

As  to  the  first  it  can  have  no  weight  whatever,  for  the 
reason  that  it  clearly  appeared  from  the  testimony  that 
others  as  well  as  the  defendant  had  an  opportunity  to  com- 
mit the  crime. 

As  to  the  second,  it  is  sufficient  to  say  that  the  proof  of 
the  identity  of  the  hatchet  was  not  established  beyond  a 
reasonable  doubt,  and  even  if  it  had  been,  there  was  no 
such  exclusive  ownership  and  possession  of  the  hatchet 
shown  to  have  been  in  the  defendant  as  to  exclude  a  rea- 
sonable hypothesis  that  some  other  person  might  have 
made  use  thereof  in  the  commission  of  the  crime. 

The  third  was  by  far  the  strongest  circumstance  proven 
against  the  defendant,  but  it  does  not  so  clearly  and  exclu- 
sively point  to  his  guilt  as  to  exclude  every  other  reason- 
able hypothesis.  It  was  not  shown  beyond  a  reasonable 
doubt  that  the  stains  were  made  by  the  blood  of  a  human 
being.  The  testimony  might  have  been  sufficient  to  have 
warranted  such  a  finding  if  the  plaintiff  had  not  had  it  within 
its  power  to  have  furnished  further  proof  of  such  fact,  if 
fact  it  was.  This  being  the  strongest  circumstance  in  the 
chain  relied  upon  by  the  plaintiff,  it  should  have  made  it 
as  conclusive  as  possible  by  establishing  beyond  a  reason- 
able doubt  the  fact  that  such  stains  were  caused  by  the 
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blood  of  a  human  being.  No  sufficient  effort  was  made  in 
that  behalf,  and  it  must,  therefore,  be  held  that  the  fact 
was  not  proven  as  required  by  the  rules  of  criminal  prac- 
tice. Further,  if  the  stains  were  caused  by  human  blood, 
their  presence  was  so  explained  that  no  conclusive  pre- 
sumption of  guilt  could  be  drawn  therefrom.  Their  ex- 
istence was  accounted  for  upon  fully  as  reasonable  a 
hypothesis  as  that  upon  which  the  theory  of  the  prosecu- 
tion was  founded.  The  stains  around  the  finger  nails  of 
the  defendant  were  much  more  satisfactorily  accounted  for 
upon  the  theory  that  they  were  made  at  the  time  defendant 
took  hold  of  the  dead  body  than  that  he  would  have  been 
so  careless  as  to  have  allowed  them  to  remain  upon  his 
hands  during  the  entire  day  following  the  murder,  when 
he  had  every  opportunity  to  have  removed  them. 

The  alleged  stain  upon  the  arm  lacked  a  good  deal  of 
being  satisfactorily  proven,  and  even  if  it  were  so  proven 
it  might  have  been  made  at  the  time  he  took  hold  of  the 
corpse,  as  above  mentioned. 

As  to  the  fourth,  such  stains  were  too  remote,  and  too 
easily  accounted  for  upon  several  theories  reasonably  con- 
sistent with  the  innocence  of  the  accused,  to  have  any  con- 
clusive force  against  him. 

It  is  only  necessary  to  say  as  to  the  fifth  that,  in  inter- 
preting the  conduct  of  the  defendant  on  the  day  following 
the  murder,  all  of  the  circumstances  surrounding  him,  and 
his  personal  peculiarities,  as  disclosed  by  the  evidence, 
must  be  taken  into  consideration,  and,  when  this  is  done, 
his  acts  and  demeanor  can  much  better  be  explained  upon 
the  theory  of  his  innocence  than  that  of  his  guilt. 

As  to  the  vest,  the  theory  of  the  prosecution  that  such 
piece  had  been  cut  out  because  blood  had  been  gotten 
thereon  at  the  time  of  the  murder,  in  view  of  the  fact  that 
the  whole  vest  could  have  been  so  easily  destroyed,  very 
nearly  approached  the  ridiculous  without  any  explanation 
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on  the  part  of  the  defendant.  Not  only  was  such  circum- 
stance of  little  value,  if  unexplained,  but  that  little  was 
taken  from  it  by  the  explanation  of  the  defendant  and  the 
production  of  the  piece  cut  from  the  vest  as  a  patch  on  his 
pantaloons. 

They  can,  therefore,  furnish  no  warrant  for  his  convic- 
tion. Not  only  were  all  these  circumstances  explainable 
upon  some  other  reasonable  hypothesis  than  the  guilt  of 
the  defendant,  but  there  were  other  circumstances  which 
appeared  in  the  proofs  which  went  to  show  that  there  was 
at  least  an  equal  probability  that  another  than  the  defend- 
ant had  committed  the  crime.  There  was  shown  absolutely 
no  motive  worthy  of  the  name  for  the  commission  of  the 
vcrime  by  the  defendant,  and  incidentally  there  crept  into 
the  case  the  fact  that  there  was  something  like  a  motive 
existing  on  the  part  of  another  for  the  killing  of  the  de- 
ceased. This  was  the  state  of  the  case  when  the  motion 
on  the  part  of  the  defendant  that  he  be  discharged  was  in- 
terposed, and  it  follows  from  what  we  have  said  that,  in 
our  opinion,  at  that  time  there  had  not  been  a  single  cir- 
cumstance proven  against  him  from  which  even  an  inference 
could  be  reasonably  drawn  consistent  with  his  guilt  and 
inconsistent  with  his  innocence;  nor  was  the  case  against 
him  materially  strengthened  by  anything  which  appeared 
in  the  testimony  introduced  on  the  part  of  the  defendant, 
or  by  that  in  rebuttal  thereof.  Taken  together,  the  actions 
anci  bearing  of  the  defendant  from  the  time  of  his  arrest, 
and  while  upon  the  stand,  and  all  that  he  said  both  off  and 
on  the  stand,  were  as  consistent  with  his  innocence  as  could 
reasonably  be  expected  under  all  the  circumstances  sur- 
rounding him.  His  so-called  admissions  and  statements 
were  not  admissions,  nor  were  they  statements  which  were 
so  unreasonable  as  to  justify  an  unfavorable  inference 
therefrom,  and  his  testimony  taken  altogether  put  his  case 
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in  as  favorable  a  light  upon  the  hypothesis  of  his  innocence 
as  could  have  been  reasonably  expected. 

There  was  no  other  testimony,  either  in  the  principal 
case  or  upon  rebuttal,  which  pointed  in  the  least  degree 
towards  the  guilt  of  the  defendant,  except  some  alleged 
contradictions  as  to  the  time  when  he  last  saw  the  deceased, 
which  could  have  been  reasonably  explained  upon  the 
theory  of  mistake  as  to  the  time,  or  forgetf ulness  upon  the 
part  of  the  witnesses,  and  the  evidence  of  the  witness  Dick 
as  to  what  he  saw  on  the  night  of  the  day  before  the  dis- 
covery of  the  murder.  His  testimony  was  objected  to  as 
not  proper  in  rebuttal  of  defendant's  case,  and  most  of  it 
wag  open  to  objection  on  that  ground,  and  should  have 
been  excluded  by  the  court  until  some  showing  had  been 
made  by  the  plaintiff  why  it  had  not  been  introduced  at 
the  proper  time. 

But,  regardless  of  this  question,  his  testimony  did  no 
more  than  to  show  that  the  defendant  had  the  opportunity 
to  commit  the  crime,  as  to  which  we  have  already  spoken, 
and  to  cast  a  certain  degree  of  suspicion  upon  him,  and 
every  circumstance  testified  to  could  have  existed  and  have 
been  reasonably  consistent  with  the  innocence  of  the  ac- 
cused. Beside,  if  any  force  whatever  was  given  to  such 
testimony,  it  would  be  upon  the  theory  that  the  murder 
was  committed  in  the  evening  of  the  day  before  the  body 
was  discovered;  whereas,  the  testimony  of  the  expert  wit- 
ness introduced  on  the  part  of  the  prosecution,  and  in  no 
manner  sought  to  be  explained,  was  that  the  murder  was 
committed  early  in  the  morning  of  the  same  day.  Such 
expert  testified  that  he  saw  the  body  about  nine  or  ten 
o'clock  in  the  evening,  and  that  life  had  then  been  extinct 
from  twelve  to  sixteen  hours.  Beside,  the  only  theory 
upon  which  the  testimony  of  said  witness  could  cut  any 
figure,  excepting  as  tending  in  some  degree  to  show  that 
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he  and  the  deceased  had  some  words  at  the  time  they  were 
passing  in  front  of  the  witness9  house,  would  have  required 
that  the  murder  should  have  been  committed  in  a  space  of 
time  estimated  by  the  witness  at  half  a  minute,  and  with- 
out any  noise  which  he  could  hear,  though  he  was  near 
enough  to  testify  in  detail,  'as  to  persons  with  whom  he 
was  little  acquainted,  in  the  darkness  of  night,  unbroken 
by  moonlight,  or,  so  far  as  the  witness  remembered,  even 
by  starlight. 

In  our  opinion,  the  criminating  circumstances,  if  such 
they  can  be  called,  were  all  reasonably  consistent  with  the 
innocence  of  the  accused;  that  the  most  that  was  established 
by  them  was  that  there  was  a  probability  that  he  was  the 
guilty  party.  But  it  is  not  the  policy  of  the  law  that  a 
person  should  be  convicted  of  crime,  especially  a  capital 
one,  upon  the  doctrine  of  probabilities,  and,  even  if  it  was, 
at  least  one  other  person  was  by  the  proofs  in  the  case 
shown  to  have  been  as  probably  the  guilty  party  as  the 
accused.  The  only  theory  upon  which  the  verdict  of  the 
jury  can  be  accounted  for  is,  that  there  was  at  the  time 
great  excitement  growing  out  of  the  atrocity  of  the  mur- 
der, together  with  the  fact  that  the  accused  was  a  foreigner, 
and,  by  the  jury  to  some  extent  no  doubt,  believed  to  be 
of  an  inferior  and  vindictive  race. 

The  judgment  and  sentence  must  be  set  aside,  and  the 
appellant  discharged. 

Dunbar,  C.  J.,  and  Stiles,  Scott  and  Anders,  JJ., 
concur. 
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[No.  1102.    Decided  December  30, 1898.] 

Washington  Mill  Company,  Appellant,  v.  Charles  J. 
Craig  et  al.,  Respondents, 

MECHANICS'  LIENS  — Sl'FFICIENCY  OF  CLAIM  —  TERMS  AND   CON- 
DITIONS OF  CONTRACT. 

A  claim  of  lien  sufficiently  sets  forth  the  terms  and  conditions 
of  the  contract  under  which  materials  were  furnished  when  it  states 
that  certain  described  materials  were  delivered  to  the  owner  of  the 
premises  upon  which  lien  is  claimed,  upon  his  promise  to  pay  cer- 
tain prices  therefor  as  soon  as  the  materials  should  be  delivered; 
and  the  failure  of  the  claimant  to  deliver  the  materials  within  a 
specified  time  agreed  upon  is  matter  of  defense  not  affecting  the 
contract  set  up  by  the  claimant  until  established  by  the  defendant. 

Appeal  from  Superior  Court,  Spokane  Comity. 

Prather  cfe  Danson,  for  appellant. 

Feighan,  Wells  <&  Herman,  and  Brinkley  <6  Taylor,  for 
respondents. 

The  opinion  of  the  court  was  delivered  by 

Stiles,  J.  —  The  complaint  in  this  case  contained  the 
usual  allegations  of  a  complaint  for  the  foreclosure  of  a 
material  man's  lien,  showing  an  agreement  to  furnish  mill 
work  and  lumber  for  respondent  Craig's  building — mill 
work  at  a  gross  price  of  ¥141.75,  and  the  lumber  at  various 
prices  per  thousand  feet,  so  that  the  whole  claim  amounted 
to  $333.85. 

The  answer  admits  the  furnishing  of  the  lumber  as  set 
out  in  the  complaint,  and  the  ownership  of  the  property, 
and  then  denies  each  and  every  other  allegation  of  the  com- 
plaint. 

This  general  denial  was  a  sham,  for  in  succeeding  por- 
tions of  the  answer  the  defendants  set  up  a  contract  with 
the  plaintiff  (which  estopped  them  to  deny  the  existence 


WASHINGTON  MILL  CO.  v.  CRAIG.  557 

Dec.  1893.]  Opinion  of  the  Court— Stiles,  J. 

of  the  corporation),  showing  that  all  the  items  sued  upon 
were  agreed  to  be  furnished,  and  that  they  were  furnished 
for  the  particular  building  desoribed  in  the  complaint;  but 
it  was  alleged  that  the  agreed  price  of  the  lumber  was  less 
per  thousand  feet  than  those  pleaded  in  the  complaint  (the 
price  for  mill  work  being  conceded ),  and  that  there  was 
delay  in  the  delivery  of  a  part  of  the  materials  beyond  the 
time  agreed  upon.  There  was  also  a  counterclaim  repeat- 
ing the  same  facts  as  were  contained  in  the  affirmative  de- 
fense, and  alleging  many  additional  facts  as  a  basis  for  a 
judgment  for  damages. 

In  this  aspect  of  the  case  there  was  nothing  for  the 
plaintiff  to  prove  at  the  trial,  but  the  agreed  prices  of  the 
lumber  and  the  filing  of  its  lien;  everything  else  was  ad- 
mitted. A  witness  testified  to  the  former  point,  and  the 
lien  was  offered  in  evidence,  but  rejected,  the  ground  of  the 
rejection  being,  as  the  record  shows,  that  the  lien  Claim  did 
not  contain  the  " terms  and  conditions"  of  the  contract. 
The  statement  in  the  claim  is  as  follows: 

4 'That  claimant  furnished  the  material  set  forth  in  the  bill 
of  particulars  hereto  attached  and  marked  "Exhibit  A," 
and  hereby  made  a  part  of  this  claim  of  lien,  to  Charles  J. 
Craig,  and  delivered  the  same  to  him  .  .  .  under  and 
by  virtue  of  an  agreement  made  by  said  Washington  Mill 
Company  with  said  Charles  J.  Craig,  which  said  contract 
was  made  on  or  about  the  said  8th  day  of  November,  1892, 
.  that,  as  a  part  of  said  agreement,  said  Charles  J. 
Craig  promised  and  agreed  to  pay  the  prices  set  forth  and 
charged  in  said  bill  of  particulars,  so  soon  as  said  material 
should  be  delivered  to  said  Craig." 

The  respondents  do  not  appear  here,  but  stipulate  that 
the  case  be  submitted  on  the  brief  of  the  appellant,  show- 
ing great  confidence  in  their  position,  which  the  court  below 
sustained.  It  is  perhaps  unfortunate  that  the  case  should 
not  have  been  briefed  on  the  other  side,  for  we  may  be  com- 
mitting grave  error  in  making  a  decision  while  thus  unad- 
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vised.  But,  having  examined  the  pleadings,  the  lien  claim 
and  the  evidence,  from  what  seems  to  us  every  possible 
standpoint,  we  are  unable  to  see  wherein  the  claim  fails  to 
state  any  material  part  of  the  contract,  either  as  pleaded 
or  proven.  It  says  that  the  respondent  Craig  promised  to 
pay  for  the  materials  described,  at  certain  prices,  upon  de- 
livery, and  that  there  was  a  delivery,  which  was  the  sub- 
stance of  the  contract  as  pleaded  and  proved.  It  is  true 
that  the  answer  sets  up  an  agreement  to  deliver  within 
three  weeks,  and  the  failure  of  appellant  to  keep  that  part 
of  the  contract;  but  that  is  matter  of  defense,  and,  until 
this  defense  is  established,  the  contract  appears  to  be  as 
claimed  by  the  appellant. 

Judgment  reversed,  and  cause  remanded  for  a  new  trial. 

Dunbar,  C.  J.,  and  Hoyt,  Scott  and  Anders,  JJ., 
concur. 


[No.  1111.    Decided  December  30, 1803.] 

Worthy  Niver,  Respondent,  v.  L.  B.  Nash,  Appellant 

COUNTERCLAIM  —  UNLIQUIDATED  DAMAGES—  PLEADING. 

Under  Code  Proc,  §  195,  an  unliquidated  claim  for  damages  may 
be  a  subject  of  counterclaim,  provided  it  arises  out  of  the  contract 
or  transaction  upon  which  the  plaintiff  bases  his  complaint. 

In  an  action  by  an  architect  to  recover  the  value  of  certain  plans 
for  a  building,  and  for  services  superintending  its  erection,  a  plea  of 
counterclaim  sets  up  sufficient  facts  as  against  the  purchase  price 
of  such  plans,  when  it  alleges  that  plaintiff  represented  to  the  de- 
fendant that  he  was  a  competent  and  skillful  architect,  and  that  a 
building  erected  in  accordance  with  said  plans  would  be  well  and 
properly  lighted,  and  first  class  in  every  respect;  that  such  represen- 
tations were  untrue;  that  the  building  erected  in  accordance  with 
such  plans  was  not  well  lighted  and  first  class;  and  that  by  reason 
of  the  defects  in  the  building,  occasioned  by  the  plans  not  being  as 
represented,  defendant  had  been  put  to  great  expense. 
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Appeal  from  Superior  Court,  Spokane  County. 

Turner,  Craves  <&  McEinstry,  and  Z.  G.  Nash,  for  ap- 
pellant. 

JFeighem,  Wells  <&  Herman,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Hoyt,  J.— This  action  was  brought  to  recover  for  cer- 
tain plans  for  a  brick  building,  and  for  services  in  super- 
intending its  erection.  The  defendant,  in  his  answer,  after 
making  certain  denials,  and  pleading  a  separate  defense, 
set  up  a  counterclaim,  in  which  it  was  alleged  that  the 
plans  furnished  were  defective  and  the  superintendence  not 
what  it  should  have  been,  and  that,  as  a  result  thereof,  he 
had  been  greatly  damaged.  Upon  the  trial,  defendant 
offered  proof  tending  to  establish  such  counterclaim.  The 
court,  on  the  objection  of  the  plaintiff,  refused  to  allow  it,  on 
the  ground  that  the  counterclaim,  as  pleaded,  was  insuffi- 
cient. The  appellant,  in  his  brief,  while  alleging  some 
other  errors,  concedes  that  the  merits  of  the  appeal  depend 
largely  upon  the  question  of  the  sufficiency  of  the  allega- 
tions of  said  counterclaim.  We  shall  therefore  content 
ourselves  with  an  examination  of  that  question,  as  its  de- 
termination will  satisfy  the  claims  of  the  brief,  as  the  other 
errors  alleged  will  be  substantially  determined  by  the  de- 
cision of  that  question. 

The  allegations  of  such  counterclaim  are  numerous,  and 
are  set  out  at  great  length,  and  it  is  somewhat  difficult  to 
determine  therefrom  its  legal  effect.  A  motion  directed 
to  certain  parts  thereof  would  doubtless  have  resulted  in 
its  being  shorn  of  many  of  such  allegations.  The  defend- 
ant, however,  did  not  move  against  it,  but  replied  generally, 
and  for  that  reason  all  its  incongruities  must  be  overlooked, 
and  the  simple  question  determined  as  to  whether  or  not 
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the  facts  therein  set  out,  if  true,  would  in  any  manner 
constitute  a  counterclaim  to  the  claim  of  the  plaintiff. 

Respondent,  in  the  first  part  of  his  brief,  has  cited  a 
long  list  of  authorities  for  the  purpose  of  establishing  the 
doctrine  that  an  unliquidated  claim  for  damages  is  not  a 
subject  of  counterclaim,  either  legal  or  equitable.  Such 
citations  fully  establish  the  doctrine  thus  contended  for 
under  the  statutes  and  rules  of  practice  applicable  where 
the  decisions  were  rendered,  but  they  can  have  little  or  no 
force  here.  The  counterclaims  to  which  such  cases  refer 
are  substantially  of  the  same  nature  as  those  which  were 
denominated  "set  offs,"  as  distinguished  from  "recoup- 
ment," under  the  common  law  practice;  while  under  our 
statute  the  technical  distinction  between  set  off  and  re- 
coupment has  been  abrogated,  and  under  the  conditions 
prescribed  that  which  would  have  been  a  proper  and  right- 
ful subject  of  set  off  and  recoupment  can  be  set  up  by  way 
of  counterclaim.  It  is  therefore  not  necessary  to  go  into 
the  discussion  of  these  authorities. 

The  other  cases  cited  by  respondent  are  more  nearly  in 
point,  but  can  have  little  force  here,  as  our  statute  (Code 
Proa,  §195)  substantially  determines  the  question.  It 
provides  that  "  a  cause  of  action  arising  out  of  the  contract 
or  transaction  set  forth  in  the  complaint  as  the  foundation 
of  the  plaintiff's  claim,  or  connected  with  the  subject  of  the 
action,"  may  be  set  up  by  way  of  counterclaim.  It  will 
be  seen  from  this  provision  that  as  to  a  cause  of  action 
arising  out  of  the  same  contract  or  transaction  there  is  no 
distinction  whatever  between  liquidated  and  unliquidated 
damages. 

The  only  question  to  be  determined  under  such  statute 
is,  whether  or  not  the  damages  alleged  by  way  of  counter 
claim  grew  out  of  the  contract  or  transaction  upon  which 
the  plaintiff  relies.     This  is,  therefore,  the  question  of  fact 
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which  it  is  necessary  for  us  to  decide:  Do  the  allegations 
of  the  counterclaim  show  that  the  damages  alleged  therein 
grew  out  of  the  contract  or  transaction  upon  which  the 
plaintiff  founds  his  action '(  In  determining  this  question 
it  is  only  necessary  that  we  should  find  that  one  of  the  items 
of  damage  arose  out  of  such  contract  or  transaction,  for  the 
reason  that,  the  ruling  of  the  court  having  been  against  the 
counterclaim  as  a  whole,  if  any  part  thereof  was  well 
pleaded  such  ruling  was  erroneous.  From  the  voluminous 
allegations  of  said  counterclaim  it  sufficiently  appears  that 
the  plaintiff  sold  the  plans  for  the  building  with  full 
knowledge  of  the  purpose  for  which  they  were  to  be  used, 
and  in  the  light  of  such  knowledge  expressly  represented 
to  the  defendant  that  he  was  a  competent  and  skillful 
architect,  and  that  a  building  built  in  accordance  with  said 
plans  would  be  well  and  properly  lighted,  and  first  class  in 
every  respect;  that  such  representations  were  untrue;  that 
his  building,  erected  in  accordance  with  such  plans,  was 
not  well  lighted  or  first  class;  and  that  by  reason  of  the  de- 
fects in  the  building,  occasioned  by  the  plans  not  being  as 
represented,  he  had  been  put  to  expense,  and  greatly  dam- 
aged. Under  the  circumstances  under  which  the  repre- 
sentations as  to  these  plans  were  made,  they  must  be  held 
to  have  amounted  to  a  warranty  on  the  part  of  plaintiff 
that  they  were  as  he  represented  them  to  be.  He  was  an 
expert,  representing  himself  as  fully  qualified  to  judge  as 
to  such  matters;  whereas,  the  person  with  whom  he  was 
dealing  had  no  such  qualifications.  If,  therefore,  any  of 
the  items  of  damage  alleged  in  the  counterclaim  were  of 
such  a  nature  that  they  could  be  said  to  fairly  grow  out  of 
the  insufficiency  of  the  plans,  and  to  thus  show  that  in  fact 
they  were  valueless,  or  of  less  value  than  they  would  have 
been  if  as  represented,  such  element  of  damage  arose  out 
of  the  contract  of  sale,  express  or  implied,  and  comes 
within  the  rule  to  which  we  have  referred,  and  constituted 
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a  proper  counterclaim  as  against  the  purchase  price  of 
such  plans. 

Some  of  the  items  of  damage  thus  set  up  are,  in  our 
opinion,  of  the  nature  above  specified.  It  follows  that 
they  were  proper  items  of  counterclaim,  and  that  evidence 
in  regard  thereto  should  have  been  allowed  by  the  court, 
and  that  for  its  error  in  rejecting  it  the  judgment  must  be 
reversed,  and  the  cause  remanded  for  a  new  trial.  The 
parties  should  be  allowed  to  file  new  pleadings. 

Dunbar,  C.  J.,  and  Scott,  Stiles  and  Anders,  JJ., 
concur. 


[No.  1066.    Decided  January  3, 1894.] 

The  State  of  Washington,  on  tlve  relation  of  C.  M. 
Baldwin,  Respondent,  v.  L.  T.  Seavey,  Appellant. 

APPEAL  — SECOND  NOTICE— BOND  — BOARD  OP  HEALTH  —  REMOVAL 
OF  HEALTH  OFFICER. 

Where  an  appeal  has  net  been  perfected  after  notice  given,  a 
new  notice  may  be  given  if  the  statutory  period  therefor  has  not  ex- 
pired .    ( Hon,  J . ,  dissents . ) 

A  supersedeas  bond  on  appeal  is  sufficient  without  the  giving  of 
an  appeal  bond. 

The  health  officer  appointed  by  the  board  of  health  for  the  col- 
lection district  of  Puget  Sound  has  no  prescribed  tenure  of  office, 
and  the  appointment  and  removal  of  such  officer  is  at  the  pleasure 
of  the  board,  although  he  is  by  law  required  to  file  a  bond  and  take 
an  oath  of  office. 

Appeal  from  Superior  Court,  Jefferson  County. 

Rupert  <&  Fitzgerald,  and  A.  R.  Coleman,  for  appellant 
George  H.  Jones,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Stiles,  J. — The  appeal  initiated  by  notice  in  open  court 
June  10th  was  not  perfected  by  the  filing  of  a  bond,  and  a 
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new  notice  of  appeal  was  given  June  17th,  and  a  bond  filed 
on  the  same  day.  This  entitled  the  appellant  to  have  his 
case  heard.  Taeoma  Lumber  dk  Mfg.  Co.  v.  Wolff,  5  Wash. 
264(3lPac.  Rep.  753). 

The  bond  was  a  bond  for  costs  and  to  stay  proceedings, 
and  although  it  was  in  the  amount  fixed  by  the  court  for 
a  supersedeas,  and  no  separate  bond  for  costs  was  given,  it 
was  sufficient.  Ewing  v.  Van  Wagenen,  6  Wash.  39  (32 
Pac.  Rep.  1009). 

It  is  conceded  in  this  case  that  on  the  21st  day  of  March, 
1892,  Henry  Landes,  Thomas  Jackman  and  R.  C.  Hill 
constituted  the  board  of  health  for  the  collection  district 
of  Puget  Sound,  authorized  by  chapter  159,  Code  of  1881. 
It  is  also  conceded  that  on  the  day  named  the  said  board 
duly  appointed  the  respondent  health  officer  of  the  said 
district,  and  that  he  qualified  as  required  by  the  statute, 
entered  upon  his  duties,  and  was  at  all  times  present,  ready 
and  willing  to  continue  the  performance  of  the  same  until 
the  interference  of  the  appellant  hereinafter  mentioned. 

It  further  appears  that  although  the  names  of  the  three 
commissioners  above  mentioned  were  communicated  to  the 
senate  at  its  last  session  by  the  governor,  as  nominees  for 
positions  on  the  board,  the  senate  refused  confirmation, 
and  that  after  the  legislature  had  adjourned,  and  on  March 
24,  1893,  the  governor,  assuming  the  several  commission- 
erships  to  be  vacant,  appointed  and  commissioned  Frank 
A.  Bartlett,  L.  B.  Hastings  and  R.  C.  Hill  to  be  such  com- 
missioners, and  that  they  qualified  as  required  by  law. 

The  former  members  of  the  board  continued  to  act  until 
the  qualification  of  their  successors;  but  upon  such  quali- 
fication they  made  no  opposition,  but  surrendered  the 
books,  papers  and  other  belongings  of  the  board  to  the 
new  appointees,  and  ceased  to  act,  or  to  claim  to  act,  as 
commissioners. 
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The  new  commissioners  organized  as  a  board,  and  among 
their  first  acts  they  declared  the  position  of  health  officer 
vacant,  and  appointed  the  appellant  thereto,  and  he  duly 
qualified  and  proceeded  to  exercise  the  functions  of  health 
officer.  This  action  was  brought  to  inquire  by  what  right 
he  assumed  to  act,  and  the  court  below  found  against  him, 
and  enjoined  him  from  further  interference  with  respond- 
ent, who  was  declared  to  be  the  only  legal  health  officer. 

In  determining  the  case  below,  the  court  held  that  the 
relator  could  raise  the  question  whether  the  governor  had 
power  to  make  the  new  appointments,  there  being  no  act- 
ual vacancy  in  the  office  of  commissioner,  and  upon  consid- 
eration of  the  main  question,  decided  against  the  existence 
of  that  power.  We  are  urged  to  reverse  that  ruling  by  one 
side  and  to  sustain  it  by  the  other;  but  in  view  of  its  mani- 
fest great  importance  we  shall  not  do  either  at  this  time, 
it  being  not  necessary  to  the  disposition  of  the  case  before 
us. 

In  our  opinion,  on  the  3d  day  of  April,  when  the  newly 
constituted  board  assumed  to  declare  the  position  of  health 
officer  vacant,  it  was  a  de  facto  board  and  could  exercise 
all  of  the  powers  of  a  dejure  board,  because  in  form  the 
appointment  of  its  members  was  regular;  they  had  qualified 
in  the  manner  provided  by  law,  they  were  in  possession  of 
the  paraphernalia  of  the  office,  and  there  were  no  legally 
appointed  commissioners  contesting  their  right  to  act.  If, 
as  a  matter  of  fact,  they  were  illegally  appointed,  they  were 
vulnerable  to  a  direct  attack,  but  they  could  not  be  ousted 
in  any  collateral  proceeding  to  which  they  were  not  parties. 
Plymouth  v.  Painter,  17  Conn.  585;  State  v.  Ckrroll,  38 
Conn.  449;  In  re  Ah  Lee,  5  Fed.  Rep.  899;  Osborne  v.  State, 
128  Ind.  129  (27  N.  K  Rep.  345);  Hamlin  v.  Kasaafer,  15 
Or.  456  (15  Pac.  Rap.  778);  Hildreth  v.  Mclntire,  19  Am. 
Dec.  61,  notes. 
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The  question  to  be  determined,  therefore,  is,  whether,  in 
removing  respondent,  the  board  was  attempting  to  do  an 
act  which  a  dejwre  board  could  lawfully  do. 

The  health  officer,  under  the  statute,  is  the  executive  of- 
ficer of  the  board  of  health,  with  such  fees  for  his  compen- 
sation as  may  be  fixed  by  the  regulations  of  the  board  within 
prescribed  limits.  The  law  providing  for  his  appointment 
gave  him  no  official  term,  and  evidently  contemplated  his 
appointment  and  removal  at  the  pleasure  of  the  board. 
Although  required  to  file  a  bond  and  take  an  oath  of  office, 
the  tenure  of  his  office  is  not  within  the  purview  of  any  of 
the  statutes  governing  appointments  or  removals. 

1 4  When  the  tenure  of  the  office  is  not  fixed  by  law,  and 
no  other  provision  is  made  for  removals,  either  by  the  con- 
stitution or  by  statute,  it  is  a  sound  and  necessary  rule  to 
consider  the  power  of  removal  as  incident  to  the  power 
of  appointment/'  Mecheni  on  Public  Officers,  §  445. 

Being  in  possession  of  their  offices,  and  no  one  directly 
contesting,  the  commissioners  had  full  power  and  authority 
to  control  their  subordinate,  and  to  remove  him  and  ap- 
point another  if  they  saw  fit. 

Judgment  reversed,  and  cause  remanded  with  instruc- 
tions to  dismiss  the  complaint. 

Dunbar,  C.  J.,  and  Scott  and  Anders,  JJ.,  concur. 

Hoyt,  J. — I  concur  in  the  opinion  on  the  merits,  but  dis- 
sent as  to  the  motion  to  dismiss. 
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Nazaree  Vincent,  Plaintiff,  v.  Snoqualmie  Mill  Com- 
pany et  al.,  Respondents,  Washington  Iron  Works, 
Appellant. 

The  Parke  &  Lacy  Machinery  Company,  Plaintiff,  v. 
Snoqualmie  Mill  Company  etal.,  Respondents,  Wash- 
ington Iron  Works,  Samuel  D.  Gustin,  George  W. 
Tibbett8  and  H.  J.  Moritz,  Appellants. 

FRAUDULENT  CONVEYANCES  —  MORTGAGE  BY  CORPORATION  —  VA- 
LIDITY— REGISTRATION  —  MECHANICS'  LIENS  — CLAIM  FOR  COM- 
MON LABOR— CONSTRUCTION  OF  RAILROAD  —  DEFECTIVE  NOTICE. 

Where  a  corporation  which  is  heavily  indebted  gives  a  mortgage, 
whereby  it  is  enabled  to  pay  the  purchase  price  and  secure  the 
legal  title  to  the  property  mortgaged,  and  by  that  means  put  itself 
in  better  shape  for  continuing  business,  such  mortgage  will  not  be 
held  to  be  given  by  an  insolvent  corporation  for  the  purpose  of 
hindering,  delaying  and  defrauding  creditors. 

Although  the  resolution  passed  by  the  trustees  of  a  corporation 
authorizing  the  giving  of  a  mortgage  may  not  have  described  the 
conditions  which  were  to  be  inserted,  the  fact  that  provisions  were 
inserted  relating  to  keeping  the  property  insured,  and  authorizing 
the  mortgagee  to  take  possession,  and  to  foreclose  the  mortgage  in 
case  the  property  should  be  attached,  would  not  render  the  mort- 
gage void. 

The  defective  record  of  a  mortgage  is  immaterial,  when  the 
mortgagee  at  once  enters  into  and  remains  in  possession  of  the 
property. 

A  chattel  mortgage  is  not  void  because  the  affidavit  as  to  good 
faith  attached  thereto  is  stated  in  the  past,  instead  of  the  present, 
tense. 

One  who  performs  labor  upon  and  about  a  mill  is  entitled  to  the 
benefit  of  the  law  giving  mechanics  a  lien. 

A  claim  of  lien  for  work  done  as  foreman  in  the  construction  of 
a  certain  railroad  is  defective  when  the  Hen  notice  does  not  allege 
that  the  defendant  had  any  interest  in  or  ownership  of  the  land 
over  and  through  which  said  railroad  was  constructed. 
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.  Appeal  from  Superior  Court,  King  County. 

Preston,  Albertson  &  Donworth,  John  0.  Barnes,  and 
James  M.  Epler,  for  appellants. 

White  &  Munday,  and  Cox,  Teal  dk  Minor,  for  respond- 
ents. 

The  opinion  of  the  court  was  delivered  by 

Scott,  J. — Two  actions  were  begun  in  the  superior 
court  of  King  county,  which  were  afterwards  consolidated 
and  tried  together,  and  a  single  judgment  rendered  in  both 
actions  in  favor  of  the  plaintiffs.  Certain  of  the  defend- 
ants appealed.  One  was  an  action  in  which  Nazaree  Yin- 
cent  was  plaintiff,  and  was  brought  to  foreclose  a  laborer's 
lien  for  labor  performed  for  the  Snoqualmie  Mill  Com- 
pany. The  other  action  was  brought  by  the  Parke  &  Lacy 
Machinery  Company  to  foreclose  a  certain  mortgage  cov- 
ering both  real  and  personal  property,  given  to  secure  the 
sum  of  about  fifty  thousand  dollars,  alleged  to  have  been 
executed  by  the  Snoqualmie  Mill  Company  to  said 
plaintiff. 

The  numerous  defendants  in  the  action,  aside  from  the 
Snoqualmie  Mill  Company,  were  brought  in  by  reason  of 
their  having,  or  claiming  to  have,  lien  claims  against  the 
property.  Upon  the  trial  the  lien  claims  of  W.  B.  Main, 
A.  W.  McConnell,  Angus  McDonald,  John  Webster, 
Andrew  Ballingall,  John  F.  Keenan,  Samuel  Oke,  W.  G. 
Fowler,  Neal  Davis,  Julius  Schardt  and  Nazaree  Vincent 
were  found  by  the  court  to  be  valid  and  regular  against 
the  real  estate  for  various  sums.  All  these  lienors,  ex- 
cepting Nazaree  Vincent,  had,  before  the  commencement 
of  either  of  these  actions,  brought  several  actions  against 
the  Snoqualmie  Mill  Company,  in  which  their  liens  had 
been  established.     Being  afterwards  included  as  defend- 
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ants  in  these  actions,  the  court  allowed  the  judgment  roll 
of  the  former  actions  to  be  introduced  as  evidence  of  the 
liens,  and  the  proper  establishment  thereof,  and  adjudged 
their  liens  valid  against  all  parties  to  these  actions.  The 
claim  of  Nazaree  Vincent  was  the  subject  of  proof  in  the 
consolidated  action,  and  the  proof  being  satisfactory  to  the 
court  his  lien  was  declared  valid.  All  these  liens  were 
ordered  paid  from  the  proceeds  of  the  sale  of  the  property 
as  first  in  order. 

Upon  the  trial  a  single  judgment  was  rendered,  directing 
a  sale  of  the  real  and  personal  property  (the  personal 
property  consisting  of  various  items  of  machinery  and 
gearing  situated  in  the  mill),  and  directing  that  the  pro- 
ceeds be  paid  into  court  and  distributed,  first,  to  the  pay- 
ment of  the  said  lien  claims,  and  then  to  the  Parke  &  Lacy 
Machinery  Company  to  the  amount  of  its  claim,  then  being 
$52,703.32,  with  interest.  The  sum  adjudged  to  the 
Parke  &  Lacy  Machinery  Company  was  made  up  as  fol- 
lows: From  the  face  of  the  mortgage  was  deducted  the 
sum  of  $9,542.32,  found  by  the  court  to  have  been  paid 
by  the  Snoqualmie  Mill  Company,  and  to  the  balance  there 
was  added  interest,  and  $700  paid  to  a  keeper  and  night 
watchman  at  the  mill,  $2,470  paid  for  insurance  on  the 
mill,  and  $500  for  counsel  fees,  all  expended  by  the  Parke 
&  Lacy  Machinery  Company. 

An  order  of  sale  was  issued,  and  the  property  described 
in  the  mortgage  was  thereafter  sold  by  the  sheriff  to  the 
Parke  &  Lacy  Machinery  Company  for  the  sum  of  $54,- 
895. 10,  which  sale  was  confirmed  by  the  court. 

Two  appeals  were  prosecuted  in  said  action,  one  by 
Samuel  D.  Gustin  and  George  W.  Tibbetts,  and  the  Wash- 
ington Iron  Works  Company,  attacking  the  validity  of  the 
mortgage  given  to  the  Parke  &  Lacy  Machinery  Company 
and  the  lien  claims  aforesaid  allowed  by  the  court;  and  the 
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other  by  H.  J.  Moritz,  who  claimed  a  lien  against  the  prop- 
erty for  labor  performed  thereon,  which  claim  the  court 
found  to  be  invalid. 

The  Snoqualmie  Mill  Company  was  organized  at  Seattle 
in  August,  1889,  with  Alfred  Snyder  as  president  and  J. 
G.  Startup  as  secretary,  who,  with  T.  G.  Wilson,  Lyman 
Elmore  and  O.  D.  Gilfoil,  were  trustees  of  said  company. 
Some  time  after,  this  corporation  contracted  with  the  Parke 
&  Lacy  Machinery  Company  for  its  mill  plant,  and  the 
machinery  for  the  plant  was  delivered  to  the  mill  company 
by  the  Parke  &  Lacy  Machinery  company  under  a  written 
contract,  which  is  called  a  conditional  sale,  whereby  said  ma- 
chinery company  agreed  to  sell  certain  machinery,  all  of 
which  is  specifically  described,  to  the  mill  company  only 
upon  the  full  payment  of  the  contract  price  for  the  same. 
The  amount  due  on  this  conditional  sale  on  October  31, 1890, 
the  date  of  the  mortgage  in  question,  was  $32,000,  with 
accrued  interest  amounting  to  $1,494.45.  After  this  con- 
ditional contract  of  sale  the  said  plaintiff,  at  various  times, 
sold  and  delivered  to  the  mill  company  at  agreed  prices 
other  machinery  and  material  to  be  used  in  said  mill, 
amounting  to  $15,688.63;  all  of  which  is  specifically  de- 
scribed in  the  mortgage,  and  includes  all  machinery  men- 
tioned excepting  so  much  as  is  mentioned  in  the  conditional 
contract  of  sale,  and  on  which  there  was  due  on  said  Octo- 
ber 31st,  $10,589.46,  and  $295.85  interest.  Said  Parke 
&  Lacy  Machinery  Company  also  assumed  a  debt  to  one 
Moore,  owed  by  the  mill  company  for  labor,  amounting  to 
$462. 70,  which  was  a  lienable  claim.  The  real  estate  upon 
which  the  mill  property  was  situated  was  not  the  property 
of  the  company,  but  was  owned  by  said  Alfred  Snyder 
and  his  wife. 

On  October  18,  1890,  the  trustees  of  said  mill  company 
met  at  Snoqualmie,  which  was  its  principal  place  of  busi- 
ness, and  passed  a  resolution  authorizing  the  president  and 
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secretary  to  mortgage  the  property  of  the  corporation  to 
raise  fifty  thousand  dollars,  and  adjourned  to  meet  at  Se- 
attle subject  to  a  call  of  the  president;  and  on  October  31, 
1890,  said  meeting  was  called  at  Seattle,  all  of  the  trustees 
being  present.  An  accounting  was  had  between  said  mill 
company  and  the  Parke  &  Lacy  Machinery  Company,  when 
it  was  found  that  the  mill  company  owed  said  machinery 
company  $45,106.09,  and  there  was  at  said  time  due  said 
Alfred  Snyder  $3,916,  the  purchase  price  agreed  to  be 
paid  for  the  real  estate  upon  which  the  mill  was  situated. 
At  this  time  it  was  agreed  between  the  machinery  com- 
pany and  the  mill  company  that  the  machinery  company 
would  pay  the  amount  due  said  Snyder  for  the  real  estate, 
in  order  that  title  thereto  might  be  conveyed  to  the  mill 
company,  and  would  further  sell  it  outright  the  machinery 
which  it  had  contracted  to  sell  conditionally  as  aforesaid, 
and  would  take  a  mortgage  upon  said  real  estate  and  the 
machinery  which  it  had  sold  to  said  company  to  secure  the 
same.  All  the  trustees  of  the  mill  company  were  present, 
and  all  assented  thereto,  and  authorized  the  president  and 
secretary  to  execute  the  mortgage  therefor  accordingly. 

It  appears  that  the  mortgage  in  question  covered  no 
property  whatever  excepting  the  real  estate  aforesaid,  for 
which  the  Parke  &  Lacy  Machinery  Company  advanced 
the  purchase  price,  and  the  machinery  which  had  previ- 
ously been  sold  by  said  machinery  company  to  the  mill 
company,  and  that  said  mortgage  was  given  to  secure  the 
purchase  price  of  such  machinery  and  real  estate  aforesaid, 
with  the  exception  of  the  small  claim  owed  by  the  mill 
company  to  said  Moore,  which  had  been  assumed  by  the 
machinery  company  as  aforesaid.  It  is  contended  that  the 
mill  company  had  no  other  property  of  consequence  than 
that  covered  by  the  mortgage,  but  this  point  is  contested, 
and  it  appears  that  at  said  time  said  mill  company  had  a 
certain  quantity  of  lumber  amounting  to  between  fifty 
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thousand  and  seventy-five  thousand  feet,  of  the  value  of  at 
least  $6  per  thousand;  some  timber  contracts,  eighty  acres 
of  land  and  a  small  amount  of  other  property,  the  values 
thereof  not  being  shown. 

Upon  the  execution  of  the  mortgage  the  mortgagee  at 
once  entered  into  possession  of  the  property  covered  by  it, 
but  did  not  operate  the  mill,  which  remained  idle  until 
some  time  in  February  following.  It  is  contended  by  the 
appellants,  Gustin  and  Tibbetts  and  the  Washington  Iron 
Company,  that  the  mortgage  is  void  as  being  intended  to 
delay,  hinder  and  defraud  creditors,  and  that  the  case  falls 
within  the  decision  of  this  court  in  Thompson  v.  Huron 
Lumber  Co.,  4  Wash.  600  (31  Pac.  Rep.  25),  as  appellant 
insists  that  the  mill  company  was  insolvent  at  the  time  this 
mortgage  was  executed. 

It  is  not  clearly  apparent  that  the  corporation  was  in- 
solvent at  said  time.  It  had  been  operating  its  mill  up  to 
within  a  few  days  before  the  execution  of  the  mortgage. 
It  was  then  being  pressed  by  its  creditors  and  was  unable 
to  pay  them  at  that  time,  and  it  is  doubtful  whether  the 
general  market  value  of  its  property  equaled  the  amount 
of  its  indebtedness,  but  its  evident  desire  was  to  continue 
in  business,  and  to  get  the  matters  of  the  corporation  in 
better  shape  by  getting  the  title  to  the  property  which  it 
was  operating  in  its  own  hands,  and  it  fairly  appears  from 
the  record  that  the  mortgage  was  executed  in  good  faith 
for  this  purpose,  and  that  the  company,  at  the  time  the 
mortgage  was  given,  intended  to  continue  business  through 
the  mortgagee  in  the  way  of  operating  its  mill,  to  whom 
possession  thereof  was  transferred.  After  the  execution 
of  the  mortgage  a  receiver  was  appointed  by  said  court  at 
the  suit  of  Gustin  and  Tibbetts,  to  take  possession  of  the 
mill  property,  and  in  February  following,  by  permission  of 
the  court,  the  mill  was  leased  to  said  Alfred  Snyder  by  the 
Parke  &  Lacy  Machinery  Company.     This  lease  was  also 
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ratified  by  the  Snoqualmie  Mill  Company.  Snyder  oper- 
ated  the  mill  under  the  lease  for  several  months,  and  from 
the  proceeds  of  the  business  he  paid  the  Parke  &  Lacy 
Machinery  Company  nearly  $10,000,  by  order  of  the 
court,  to  apply  on  its  said  mortgage  claim;  and  thereafter, 
by  order  of  the  court,  he  paid  to  the  receiver  $3,000  from 
such  proceeds. 

We  are  of  the  opinion  that  this  case  does  not  fall  within 
the  rule  laid  down  in  Thompson  v.  Huron  Lumber  Co.^ 
tinder  the  facts  above  stated.  We  are  also  of  the  opinion 
that  the  fact  that  the  mortgage  in  question  was  given  to 
secure  the  purchase  price  of  the  identical  property  covered 
by  the  mortgage  would  raise  a  sufficient  equitable  claim 
upon  the  part  of  the  mortgagee  thereunder  to  take  it  out 
of  the  rule  laid  down  in  said  case,  as  the  mortgage  covered 
the  very  property  the  purchase  price  of  which  it  was  given 
to  secure,  the  title  to  the  greater  portion  of  it  having 
passed  to  the  mill  company  in  consequence  of  having  given 
the  mortgage. 

It  is  further  contended  that  the  mortgage  is  void  because 
it  was  not  regularly  authorized  by  the  mill  company. 
Several  objections  are  raised  in  this  regard,  the  first  being 
that  the  business  was  finally  concluded  at  Seattle,  whereas 
the  place  of  business  of  the  mill  company  was  at  Snoqual- 
mie, and  its  by-laws  required  the  meetings  of  its  trustees 
to  be  held  there.  And  it  is  further  contended  that  the 
resolution  authorizing  the  giving  of  the  mortgage  would 
not  authorize  the  insertion  of  the  provisions  contained  in 
the  mortgage  relating  to  keeping  the  property  insured,  and 
authorizing  the  mortgagee  to  take  possession,  and  to  fore- 
close the  mortgage  in  case  the  property  should  be  attached, 
and  some  such  other  conditions.  It  is  further  contended 
that  the  record  of  the  mortgage  is  defective  and  insufficient 
to  give  notice.  It  appears,  however,  as  stated,  that  all  of 
the  trustees  of  the  company  were  present  at  both  meetings 
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authorizing  the  giving  of  the  mortgage,  and  while  the  reso- 
lution itself  did  not  describe  the  conditions  which  were  to 
be  inserted,  or  specially  mention  or  authorize  the  insertion 
of  the  conditions  complained  of,  the  fact  that  they  were  in- 
serted would  not  render  the  mortgage  void,  and  as  the 
mortgagee  at  once  entered  into  and  remained  in  possession 
of  the  property,  the  recording  of  the  mortgage  was  an  im- 
material matter. 

It  is  further  contended  that  the  mortgage  is  void  in  so 
far  as  it  purports  to  be  a  chattel  mortgage,  because  of  the 
defective  affidavit;  for  the  reason  that  the  affidavit  states 
that  the  instrument  was  made  in  good  faith,  instead  of  say- 
ing that  the  instrument  is  made  in  good  faith;  and  because 
the  notary  public  before  whom  the  affidavit  was  taken 
failed  to  specify  his  place  of  residence  thereon.  His  place 
of  residence  was  given  in  certifying  to  the  acknowledgment, 
and  we  are  of  the  opinion  that  there  is  no  merit  iA  any  of 
these  objections. 

Said  appellant  further  contends  that  the  court  erred  in 
sustaining  the  several  lien  claims  aforesaid,  which  were 
proven  by  the  introduction  of  the  judgment  rolls  in  the 
suits  wherein  the  same  were  established.  It  does  not  ap- 
pear that  appellants  objected  to  the  introduction  of  this 
proof  at  the  time  it  was  offered,  but  on  the  contrary  then 
conceded  the  validity  of  said  claims.  Afterwards  appel- 
lant's attorney  stated  to  the  court  as  follows: 

"Just  before  adjournment  this  morning  I  conceded  that 
the  Washington  Iron  Works  would  not  contest  these  liens; 
I  would  like  to  withdraw  that  and  submit  the  matters  on 
the  facts  just  as  they  will  rise  in  the  case. 

"The  Court:  We  will  give  you  leave  to  do  so." 

No  motion  was  made,  however,  to  strike  the  proofs  which 
had  been  introduced,  nor  does  the  record  show  any  special 
objections  thereto  upon  the  trial  of  this  cause.  It  is  now 
urged  that  the  judgments  establishing  the  liens  were  in- 
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valid  because  the  receiver  was  not  made  a  party  to  said 
suits/  and  that  the  claims  were  barred  by  limitation  before 
the  commencement  of  this  action.  The  appellants  cannot 
avail  themselves  of  these  objections  here,  because  it  does 
not  appear  that  they  were  raised  below,  and  an  examina- 
tion into  their  merits  is  unnecessary  for  that  reason. 

As  to  the  lien  of  the  plaintiff  Vincent,  which  was  estab- 
lished at  the  trial,  it  is  urged  that  his  claim  was  not  that 
of  a  mechanic  within  the  meaning  of  the  law,  and  that  his 
notice  of  lien  was  defective.  It  appears  that  his  claim  was 
for  labor  performed  upon  and  about  the  mill,  and  he  was 
entitled  to  the  benefit  of  the  lien  law.  No  ground  is 
pointed  out  wherein  the  notice  of  lien  is  defective. 

Appellant  Moritz'  claim  of  lien  was  resisted  by  the  re- 
spondent, the  Parke  &  Lacy  Machinery  Company.  Said 
Moritz  was  made  a  defendant  in  the  action  brought  by 
said  company  to  foreclose  its  mortgage.  He  appeared  and 
filed  a  cross  complaint  setting  up  his  claim  of  lien  for 
work  done  as  foreman  in  the  construction  of  a  certain  rail- 
road described  in  the  lien  notice  as  "  commencing  on  the 
line  of  the  Seattle,  Lake  Shore  &. Eastern  Railway,  near 
Snoqualmie  Falls  depot,  at  Snoqualmie,  King  county,  State 
of  Washington,  and  running  across  the  Snoqualmie  river, 
and  into  and  through  section  twenty-nine  (29)  in  township 
twenty-four  north,  of  range  eight  east,  and  thence  in  a 
general  northerly  direction  into  section  twenty  of  the  same 
township  and  range — said  road  being  about  one  and  three- 
fourths  miles  in  length;  and  being  the  only  railroad  found 
in  said  two  sections."  He  further  alleged  in  said  notice 
44  that  the  said  Snoqualmie  Mill  Company  is  the  owner 
and  reputed  owner  of  said  railroad."  This  lien  notice 
was  made  a  part  of  the  cross  complaint.  He  further  set 
up  in  said  cross  complaint  that  on  the  8th  day  of  March, 
1891,  he  had  commenced  an  action  to  enforce  his  said  lien, 
and  that  at  the  date  thereof  a  receiver  of  all  the  property 
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of  said  Snoqualmie  Mill  Company  had  been  appointed,  and 
that  said  property  was  in  the  receiver's  possession  and 
under  his  control  at  said  times,  and  for  that  reason  no  de- 
cree declaring  the  existence  of  the  plaintiff's  claim  as  a  lien 
against  the  property  was  allowed  by  the  court,  and  that  a 
personal  judgment  only  against  the  Snoqualmie  Mill  Com- 
pany was  rendered  for  the  amount  of  his  claim.  The  Parke 
&  Lacy  Machinery  Company  demurred  to  this  cross  com- 
plaint, and  the  demurrer  was  sustained. 

As  one  ot  the  objections  to  appellant's  claim  of  lien  dis- 
poses of  the  same,  it  is  the  only  one  necessary  to  refer  to. 
It  is  contended  by  the  respondent  aforesaid  that  the  notice 
of  lien  is  defective  on  the  ground  that  it  does  not  allege 
that  the  Snoqualmie  Mill  Company  had  any  interest  in  or 
ownership  of  the  land  over  and  through  which  said  rail- 
road was  constructed.  The  only  reference  to  such  railroad 
and  ownership  is  contained  in  the  quotations  from  the  lien 
notice  above  appearing.  It  is  not  claimed  in  said  notice 
that  the  Snoqualmie  Mill  Company  had  any  interest  in  the 
lands  aforesaid,  nor  any  right-of-way  whatever  for  its  said 
railroad,  and  the  objection  of  the  respondent  to  this  notice 
is  well  taken.  Front  St.  Cable  Ry.  Co.  v.  Johnson,  2  Wash, 
112  (25  Pac.  Kep.  1084);  Nelson  v.  Clerf,  4  Wash.  405 
(30  Pac.  Rep.  716). 

We  find  no  error  in  any  of  the  proceedings  of  the  court, 
and  its  judgment  is  affirmed. 

Dunbar,  C.  J.,  and  Stiles,  Hoyt  and  Anders,  JJ., 
concur. 
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[No.  882.    Decided  January  5,  1894.] 

John  Wiley  et  al. ,  Appellants,  v.  The  City  of  Seattle, 
Respondent, 

MUNICIPAL  CORPORATIONS — EMERGENCY   REQUIRING  EMPLOYMENT 
OP  SPECIAL  COUNSEL  — LIABILITY  OF  CITY. 

Where  the  mayor  of  a  city  employs  special  counsel  to  defend 
him  in  mandamus  proceedings  to  require  him  to  sign  an  illegal  issue 
of  bonds,  for  the  reason  that  neither  the  legal  officers  nor  the  legis- 
lative body  of  the  city  will  assist  him  nor  procure  counsel  for  the 
purpose,  the  city  is  liable  for  the  services  of  the  special  counsel  so 
employed  by  the  mayor,  although  the  employment  of  such  special 
counsel  may  be  contrary  to  the  provisions  of  the  charter.  (Anders 
and  Hoyt,  J  J.,  dissent.) 

Appeal  from  Superior  Court,  King  County. 

Wiley  <£  Bostwick,  for  appellants. 

George  Donworth,  and  James  B.  Howe,  for  respondent. 

The  opinion  of  the  court  wa9  delivered  by 

Stiles,  J. — Appellants  suffered  a  non-suit  in  an  action 
which  they  brought  against  the  respondent  for  the  services 
which  they  rendered,  as  attorneys  for  the  defendant,  in  the 
case  of  Chalk  v.  White,  Mayor,  etc.,  4  Wash.  156  (29  Pac. 
Rep.  979). 

Their  offers  of  proof  were  to  the  effect  that  after  the 
mayor  had  vetoed  the  ordinance  authorizing  the  issuance  of 
the  illegal  bonds,  it  was  passed  by  the  unanimous  vote  of 
both  of  the  bodies  which  constitute  the  legislative  authority 
of  the  city,  under  the  advice  of  the  corporation  counsel 
that  such  action  was  within  their  power;  and  that  when  he 
was  served  with  the  alternative  writ  of  mandamus  requir- 
ing him  to  sign  the  bonds,  the  mayor  applied  to  the  cor- 
poration counsel  to  defend  him  in  the  action,  and  was 
refused  on  the  ground  of  the  opinion  he  had  given  the- 
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council,  because  he  believed  his  advice  was  right,  and  be- 
cause he  could  not  honorably  at  that  time,  and  under  such 
circumstances,  take  the  other  side.  This  refusal  and  these 
reasons  were  put  in  writing  and  delivered  to  the  mayor, 
and  the  counsel  also  refused  to  permit  any  of  his  assistants 
to  act  for  the  defense.  The  mayor  then  canvassed  the 
members  of  both  houses  of  the  council  and  found  them  un- 
willing to  act  favorably  upon  any  ordinance  which  might 
be  proposed  looking  to  the  employment  of  special  counsel, 
and  thereupon  took  his  own  course,  and  secured  the  suc- 
cessful services  of  the  appellants.  But,  notwithstanding 
the  result  of  the  case,  the  auditing  powers  of  the  city  would 
allow  no  compensation  for  the  services  rendered,  or  return 
of  money  expended,  and  hence  this  suit. 

The  ruling  of  the  court  below  on  the  motion  for  a  non- 
suit was  based  upon  the  stringent  language  of  the  charter 
of  the  city,  and  the  general  rule  of  municipal  corporations 
that  where  the  manner  of  exercising  a  power  conferred 
upon  a  corporate  agent  is  laid  down  in  terms,  his  action, 
in  order  to  be  legal,  must  be  taken  in  strict  conformity  to 
the  mode  thus  prescribed.  Arnott  v.  Spokane,  6  Wash.  442 
(33Pac.  Rep.  1063). 

It  is  evident  from  the  general  tenor  of  this  charter  (free- 
holders', 1890)  that  it  was  the  endeavor  of  its  framers  to 
require  authority  for  every  sort  of  expenditure  to  emanate 
from  some  legally  constituted  source,  and  in  a  formal  and 
unmistakable  way.  In  fact,  a  charter  could  hardly  be  con- 
ceived that  would  be  more  mandatory  in  its  restrictions 
upon  municipal  officers.  A  corporation  counsel  was  in- 
cluded among  the  officers  of  the  city,  whose  duty  it  was, 
among  others,  to  defend  all  actions  and  proceedings  to 
which  the  city  or  any  officer,  board  or  department  of  the 
city  should  be  a  party,  or  in  which  the  rights  or  interests 
of  the  city  should  be  involved;  and  by  an  ordinance  this 
officer  could  be  allowed  to  employ  one  or  more  assistants. 

87—7  wash. 
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The  council  would  also  have  authority,  under  the  general 
powers  conferred  upon  it,  and  with  the  concurrence  of  the 
mayor,  to  employ  such  special  counsel  in  particular  cases 
as  it  should  deem  necessary. 

But  on  this  subject  there  was  this  provision:  "No  office 
shall  be  created,  nor  shall  any  person  be  employed  in  any 
capacity  .  .  .  unless  the  same  is  specially  provided 
or  authorized  by  law  or  this  charter."  Nothing  could  be 
imagined  that  would  more  completely  tie  the  hands  of  an 
officer  in  the  matter  of  employing  counsel  than  this  provis- 
ion. It  was  the  council's  manifest  duty,  notwithstanding 
its  hostility  to  the  mayor's  position,  to  provide  him  legal 
assistance,  when  the  attitude  of  the  corporation  counsel 
was  made  apparent;  but  it  could  not  be  controlled  in  the 
matter,  and  it  would  undoubtedly  have  refused.  The 
mayor  was  then  in  this  position:  The  constitution,  the 
statute  law  and  the  charter  itself  forbade  him  to  sign  the 
bonds  or  do  anything  towards  putting  them  in  circulation, 
and  under  the  solemnity  of  his  official  oath  he  was  bound 
to  obey;  but  on  the  other  hand,  the  ordinance  passed  over 
his  veto  by  unanimous  votes,  and  the  alternative  writ  of 
mandamus  from  the  court  commanded  him  to  proceed. 
It  was  a  most  important  case,  involving  the  city's  liability 
for  more  than  seven  hundred  thousand  dollars,  which  no 
man  in  official  position  ought  to  be  required  to  submit  to 
a  court  without  legal  assistance.  He  could  neither  stand 
still,  advance  nor  retreat  without  peril;  and  yet  the  char- 
ter laid  upon  him  the  express  duty  to  see  that  all  laws  and 
ordinances  in  force  in  the  city  were  faithfully  executed 
under  penalty  of  removal  from  his  office. 

Respondent's  counsel  intimate  that,  under  the  circum- 
stances, the  mayor  had  such  a  personal  interest  in  the  de- 
fense of  the  action  brought  against  him  that  he  should 
have  himself  employed  the  necessary  assistance;  but  there 
is  equally  as  strong  an  implication  that  he  was  not  expected 
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to  do  any  such  thing  in  the  provision  that  the  corporation 
counsel  shall  defend  the  officers  in  all  actions  against  them 
involving  the  interests  of  the  city.  Plainly  it  was  the 
city's  business  that  was  in  jeopardy  in  Chalk  v.  White,  and 
if  the  appellant  was  to  any  extent  bound  to  employ  coun- 
sel in  that  case  the  city  is  bound  to  pay  the  reasonable 
value  of  the  services  rendered.  That  he  was  so  bound  we 
consider  to  be  demonstrated  by  the  success  of  the  defense, 
which  proved  the  correctness  of  his  position,  and  saved  the 
city  from  an  immense  apparent  liability. 

This  case  demonstrates  that  there  is,  as  in  the  nature  of 
things  there  must  be,  such  a  thing  as  an  emergency  in  the 
affairs  of  a  municipal  corporation,  as  well  as  in  those  of 
private  corporations  and  individuals,  for  which  neither 
laws,  charters  nor  ordinances  expressly  provide.  We  ven- 
ture that  it  was  never  contemplated  by  the  framers  of  this 
charter  that  any  such  a  condition  of  affairs  as  was  developed 
in  this  case  would  occur,  where  both  the  legislative  and  the 
judicial  departments  of  the  city  would  be  arrayed  against 
its  chief  executive  to  compel  him  to  perform  an  illegal  and 
unconstitutional  act;  and  if  it  had  been  intended  by  the 
charter  to  cover  such  a  case,  then  the  answer  to  that  prop- 
osition would  be  that  municipal  corporations  are  not  clothed 
by  the  constitution  or  the  laws  with  power,  either  directly 
through  their  charters  or  ordinances  or  indirectly  through 
the  failure  or  refusal  of  their  officers  to  act,  to  prevent  the 
honest  and  proper  efforts  of  an  executive  officer  to  avoid 
a  plain  violation  of  the  general  law. 

This  corporation  is  the  creature  of  the  state  and  must 
exist  whether  its  people  will  or  not,  if  the  law  of  its  crea- 
tion is  a  valid  law.  But  suppose  some  individual  should 
make  a  direct  attack  upon  its  existence,  and  seek  through 
judicial  action  a  judgment  that  it  was  no  corporation,  and 
the  same  departments  which  opposed  the  mayor  in  Chalk 
v.  White  should  take  the  position  that  the  plaintiff  was 
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right  and  ought  to  have  judgment;  the  mayor  in  that 
case  would  be  in  a  far  less  responsible  position  than  he  was 
in  the  bond  case,  yet  if  he  should  employ  counsel  and  de- 
feat the  action,  it  would  be  a  strange  thing,  indeed,  if  the 
cost  of  that  defense  could  not  be  recovered  from  the  city 
whose  duty  it  was,  under  the  law,  to  make  it. 

But  the  case  supposed  is  no  stronger  than  the  one  before 
us.  Paramount  laws  were  to  be  upheld  and  a  paramount 
duty  lay  upon  the  city  to  uphold  them.  The  city,  violat- 
ing its  own  self-made  charter,  in  its  corporate  capacity 
failed  to  respond  to  the  duty  imposed  upon  it,  but  the  of- 
ficer whom  it  had  employed  and  sworn  to  be  its  faithful 
agent  in  such  cases,  performed  his  part  with  the  only  means 
available,  and  his  authority  to  employ  those  means  in  the 
emergency  must  be  conceded.  To  hold  otherwise  would 
be  to  let  chaos  rule,  since  officers  are  under  no  legal  obliga- 
tion to  defend  suits  of  this  kind  at  their  own  expense,  their 
patriotism  not  being  a  fund  upon  which  municipal  corporar 
tions  have  a  right  to  draw  for  such  purposes. 

The  rule  of  law  above  alluded  to,  that  when  the  mode 
in  which  a  municipal  corporation  may  contract  is  specially 
and  plainly  prescribed  and  limited,  that  mode  is  exclusive 
and  must  be  pursued  or  the  contract  will  not  bind  the 
corporation,  is  firmly  settled,  and  is  supported  by  almost 
universal  authority.  Dillon,  Mun.  Corp.  (4th  ed.),  §449, 
and  cases  cited  in  note  2.  But  none  of  the  cases  cited  to 
our  attention  by  the  respondent  reach  the  point  that  is  in 
issue  here.  Butler  v.  City  of  Charlestovm^  7  Gray,  12, 
came  nearest  to  it;  but  in  that  case  it  did  not  appear  that 
there  was  any  unwillingness  on  the  part  of  the  corporation 
to  furnish  the  aldermen  who  resisted  an  unconstitutional 
law  with  legal  assistance;  on  the  contrary,  the  case  was 
rested  upon  what  was  assumed  to  be  a^  custom  of  the  city 
to  permit  committees  and  officers  to  make  such  contracts; 
and  there  was  no  responsibility  resting  upon  the  aldermen 
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to  make  any  resistance  to  annexation  of  Charlestown  to 
Boston. 

Two  recent  cases  are  cited  by  the  appellants,  however, 
one  of  which  is  practically  on  all-fours  with  the  case  at 
bar:  Barnert  v.  Paterson,  48  N.  J.  Law,  395  (6  Atl.  Rep. 
15),  and  City  of  Louisville  v.  Murphy,  86  Ky.  53  (5  S.  W. 
Rep.  194);  and  in  both  cases  the  right  of  the  mayor  to 
employ  counsel  in  such  emergencies  was  upheld.  In  the 
former  case  the  mayor  successfully  resisted  an  attempt  to 
compel  him  to  sign  illegal  bonds;  in  the  latter  he  sought, 
to  enjoin  the  collection  of  an  alleged  illegal  tax. 

We  think  the  case  before #us  presents  as  strong  a  case  of 
emergency  as  could  be  made,  and  that  the  appellants  were 
entitled  to  make  their  proofs  and  have  judgment  for  what 
their  services  were  reasonably  worth,  as  well  as  their 
necessary  disbursements. 

Judgment  reversed,  and  cause  remanded  for  a  new  trial. 

Dunbar,  C.  J.,  and  Scott,  J.,  concur. 

Anders  and  Hoyt,  JJ.,  dissent. 


[No.  1023.    Decided  January  5, 1894.] 

Michael  Earles,  Respondent,  v.  I.  N.  Bigelow,  Appel- 
lant. 

TRIAL  —  ADMISSION  OF  EVIDENCE  —  OBJECTIONS  —  JUDICIAL  COM- 
MENT—  ERRORS  NOT  RAISED  BELOW  —  VERDICT  —  SUFFICIENCY 
OF  EVIDENCE. 

An  objection  to  the  admission  of  evidence  is  insufficient  to  raise 
any  question  over  its  admission  unless  it  states  the  ground  for  such 
objection. 

The  admission  of  irrelevant  and  immaterial  testimony  is  harm- 
less error,  when  the  party  objecting  is  not  prejudiced  thereby. 

Comment  on  the  facts  by  the  judge  during  the  progress  of  a  jury 
trial  is  harmless  error,  when  not  prejudicial  to  the  party  complain- 
ing. 
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Where  comment  by  the  judge  on  the  facts  is  not  excepted  to  at 
the  time,  and  is  not  called  to  the  attention  of  the  court  thereafter, 
the  error  cannot  be  urged  on  appeal. 

The  verdict  of  a  jury  in  favor  of  plaintiff  for  logs  furnished 
defendant  is  based  upon  sufficient  evidence  as  to  value,  when  it 
appears  that  by  the  terms  of  a  contract  introduced  in  evidence 
plaintiff  was  to  receive  a  certain  price  per  thousand  for  merchant- 
able logs,  and  there  was  further  testimony  that  they  were  of  that 
value,  although  the  proofs  as  to  the  merchantable  quality  of  a  large 
portion  of  the  logs  was  conflicting. 

Appeal  from  Superior  Court,  King  County. 

James  Leddy,  and  Fishhook,  Elder  tf?  Hardin,  and  Bron- 
son  cfe  Bronson,  for  appellant. 

Brady  cfe  Scliaefer,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Scott,  J. — This  action  was  brought  to  recover  the  sum 
of  $2,305.29  as  a  balance  due  for  logs,  lumber  and  piling 
sold  by  the  plaintiff  to  the  defendant,  and  for  services  per- 
formed by  the  plaintiff  with  his  horses  and  hired  men  for 
the  defendant,  and  for  the  further  sum  of  $233. 33  as  the 
rent  of  a  sawmill,  which  was  leased  by  the  plaintiff  to  the 
defendant.  The  plaintiff  obtained  judgment  for  the  amount 
claimed,  and  the  defendant  appealed. 

It  appears  that  respondent  is  the  owner  of  a  sawmill  at 
Clallam  Bay,  which  he  leased  to  appellant  on  the  11th  day 
of  December,  1891,  for  the  term  of  one  year,  commencing 
on  the  14th  day  of  said  month,  at  a  rental  of  $50  per 
month.  Said  lease  was  in  writing,  and  was  introduced  in 
evidence  without  objection  as  plaintiff's  exhibit  C.  It 
further  provided  that  the  lessee  might  purchase  said  mill 
property  at  any  time  during  the  term  of  said  lease  for  a 
price  therein  stipulated;  and  it  further  authorized  him  to 
remove,  at  the  expiration  of  the  lease,  any  machinery  that 
he  might  place  upon  said  premises,  or  to  remove  any  build- 
ing which  he  might  erect  upon  the  land  upon  which  the 
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mill  stood.  It  further  provided  that  the  lessee,  at  the  ex- 
piration of  the  lease,  should  return  the  premises  in  ques- 
tion, in  case  he  did  not  purchase  the  same,  in  as  good 
condition  as  they  were  when  the  lease  was  executed,  use, 
wear,  inevitable  accident  and  loss  by  fire  excepted;  and 
contained  the  further  statement  that  said  premises  were  at 
that  time  in  good  order  and  condition,  and  that  the  lessee 
would  keep  the  same  in  good  repair  during  said  term  at 
his  own  expense,  with  other  provisions  therein  contained. 

On  the  same  day  the  lease  was  executed  plaintiff  entered 
into  another  contract  in  writing  with  the  defendant,  whereby 
he  agreed  to  cut  and  deliver  to  the  defendant  twenty  thou- 
sand feet  of  merchantable  logs  per  day  for  the  period  of 
four  months  from  the  12th  day  of  December,  1891,  at 
three  dollars  per  thousand  feet.  This  document  was  in- 
troduced in  evidence  as  plaintiff's  exhibit  D. 

It  further  appeared  that,  on  the  11th  day  of  April,  1892, 
a  further  instrument  in  writing  was  entered  into  between 
plaintiff  and  the  defendant,  from  the  face  whereof  it  ap- 
peared that  one  I).  E.  Bigelow  was  interested  with  the  de- 
fendant. This  instrument  was  introduced  in  evidence  as 
plaintiff's  exhibit  E.  The  defendant  objected  to  its  ad- 
mission, but  no  ground  of  objection  was  stated.  This  in- 
strument recites  that,  whereas  the  said  first  parties  (I.  X. 
Bigelow  and  D.  E.  Bigelow)  arc  indebted  to  the  second 
party  "in  about  the  sum  of  (§2,900)  twenty -nine  hundred 
dollars  (the  exact  amount  not  having  been  ascertained )," 
and  that  as  said  first  parties  are  about  to  make  shipments 
of  lumber  to  various  persons,  and  particularly  one  ship- 
ment of  the  value  of  $1,450,  now  being  loaded  on  a  certain 
ship  named,  and  as  said  first  parties  were  desirous  of  hav- 
ing the  second  party  receive  the  proceeds  of  said  shipment, 
it  was  agreed  that  the  first  parties  would,  as  soon  as  they 
received  the  bill  of  lading  from  the  captain  of  the  said 
ship,  draw  a  draft  on  the  consignee,  directing  the  consignee 
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to  pay  said  second  party  the  sum  of  $1,450  aforesaid.  It 
further  contained  a  tike  agreement  to  draw  a  like  draft  for 
the  sum  of  11,250  subsequently  upon  the  shipment  of  a 
second  cargo.  It  was  further  stipulated  therein  that  the 
second  party,  upon  the  receipt  of  the  second  draft  men- 
tioned, would  cancel  the  lease  aforesaid,  and  u  release  the 
said  first  parties  from  all  obligations  incurred  thereunder, 
and  that  said  second  party  would  pay  to  the  said  first 
parties  the  reasonable  value  of  all  improvements  made 
upon  said  property  by  the  first  parties,  said  value  to  be 
determined  by  disinterested  appraisers,  three  in  number, 
two  of  whom  were  to  be  selected  by  said  parties  and  the 
third  to  be  selected  by  the  two  chosen."  And,  further, 
that  said  first  parties  were  to  give  up  quiet  and  peaceable 
possession  of  said  property  to  the  second  party  upon  the 
cancellation  of  said  lease.  And  said  second  party  thereby 
agreed  to  furnish  logs  sufficient  for  the  completion  of  the 
second  cargo  above  referred  to.  And  it  further  stated 
fcfcthat  it  is  understood  by  and  between  the  parties  hereto 
that  this  contract  is  not  to  be  construed  as  determining  the 
amount  due,  or  that  may  become  due,  to  the  party  of  the 
second  part." 

The  defendant,  after  denying  some  of  the  allegations  of 
the  complaint,  set  up  a  counterclaim  in  the  sum  of  $2,513 
for  goods  sold  and  delivered  to  the  plaintiff  during  the 
time  of  the  operation  of  the  mill,  the  same  consisting  of 
machinery  furnished  for  the  mill;  and  a  further  counter- 
claim in  the  sum  of  $50  for  work  performed  in  construct- 
ing a  log  boom,  the  whole  relating  to  improvements  upon 
the  mill  property  by  the  lessee  while  operating  the  mill 
under  the  lease,  and  further,  set  up  the  contract,  exhibit 
D  aforesaid,  and  alleged  the  failure  on  the  part  of  the 
plaintiff  to  deliver  the  logs  as  therein  contracted,  to  the 
damage  of  the  defendant  in  the  sum  of  $1, 532.  The  plaint- 
iff replied  to  this  new  matter,  denying  most  of  the  matters 
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alleged,  but  admitting  the  execution  of  exhibit  D,  a  copy 
of  which  was  set  forth  in  said  pleading,  and  alleged  his 
compliance  therewith. 

The  errors  alleged  upon  the  part  of  appellant  will  be 
taken  up  in  the  order  in  which  they  are  argued  in  his  brief. 
First,  it  is  contended  that  the  court  erred  in  admitting 
plaintiff's  exhibit  E,  as  an  admission  by  appellant  that  he 
was  indebted  to  the  respondent.  In  this  connection,  how- 
ever, the  failure  of  appellant  to  state  any  ground  of  objec- 
tion to  the  admission  of  said  document  when  it  was  offered 
was  insufficient  to  raise  any  question  over  its  admission. 

It  appears  that  appellant  subsequently  moved  to  strike 
this  exhibit  from  the  evidence,  on  the  ground  that  it  was 
not  between  the  parties  to  this  action.  The  proof  showed, 
however,  that  it  was  in  relation  to  the  same  business,  and 
D.  E.  Bigelow,  who  executed  the  same  with  the  defendant, 
was  alleged  by  the  plaintiff  in  his  complaint  to  have  been 
an  agent  only  of  the  defendant  I.  N.  Bigelow,  and  this  was 
not  denied  in  the  amended  answer.  It  clearly  appears 
that  said  instrument  concerned  the  same  matters  here  in 
controversy,  and  that  it  was  the  indebtedness  of  the  de- 
fendant to  the  respondent  which  was  referred  to.  This 
motion  was  denied  by  the  court,  and  properly  so  under 
the  circumstances. 

The  next  point  urged  is,  that  the  court  erred  in  admitting 
plaintiff's  exhibit  D,  to  the  admission  of  which  the  defend- 
ant objected  on  the  ground  that  it  was  irrelevant  and  im- 
material under  the  state  of  the  pleadings.  It  is  not  clear 
that  this  instrument  was  of  any  special  importance  in  the 
case,  although  the  contract  price  mentioned  may  have  been 
some  proof  of  the  value  of  the  logs.  But  we  are  unable 
to  see  how  its  admission  could  have  prejudiced  the  defend- 
ant in  any  way. 

The  next  point  complained  of  is  over  a  question  asked 
the  defendant  while  on  the  stand  as  to  whether  he  had  not 
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asked  one  Kellogg  to  go  his  security  upon  his  indebtedness 
to  the  plaintiff.  This  was  objected  to,  but  no  ground  was 
stated.  The  court  overruled  the  objection.  The  defend- 
ant having  denied  being  indebted  to  the  plaintiff  in  any 
sum,  the  fact  of  his  having  asked  another  person  to  go  his , 
security  was  some  evidence  of  his  being  so  indebted,  but 
no  point  is  raised  here,  because  of  the  failure  of  the  defend- 
ant to  state  any  ground  in  his  objection  to  the  admission 
of  such  testimony. 

The  fourth  point  is,  that  the  court  erred  in  allowing  the 
plaintiff  to  prove  that  the  defendant  had  damaged  the  mil! 
while  in  his  possession  more  than  enough  to  offset  the  value 
of  the  improvements  for  which  the  defendant  sought  to  re- 
cover. It  is  contended  that  this  proof  was  inadmissible 
under  the  pleadings,  and  we  are  of  the  opinion  that  this  ob- 
jection was  well  taken  in  that  respect.  Notwithstanding 
this,however,  we  think  there  was  no  prejudicial  error,for  the 
reason  that  the  proof  of  these  improvements  by  defendant 
for  which- he  sought  to  recover  in  his  first  and  second  coun- 
terclaims was  improperly  admitted.  The  plaintiff  objected 
to  the  admission  of  this  testimony,  and  moved  to  strike  the 
same,  upon  the  ground  that,  as  the  defendant  had  agreed  in 
writing  to  submit  the  claim  to  arbitrators,  he  could  not 
maintain  a  suit  therefor. 

It  appears  that  the  defendant  amended  his  answer  dur- 
ing the  trial,  setting  up  the  counterclaims  for  these  im- 
provements. It  further  appears  that  the  only  agreement 
upon  the  part  of  the  plaintiff  to  pay  for  the  same  was  con- 
tained in  said  exhibit  E,  and  this  was  to  pay  the  value 
thereof  to  be  determined  by  arbitration.  It  further  ap- 
pears that,  in  pursuance  of  this  agreement,  arbitrators  were 
appointed,  but  that  they  failed  to  proceed  with  the  arbitra- 
tion, because  of  the  refusal  and  failure  of  the  defendant  to 
attend  and  to  proceed  upon  his  part  in  the  premises.  Such 
being  the  case,  the  original  lease  having  provided  that  the 


EARLES  v.  BIGELOW.  587 

Jan.  1804.]  Opinion  of  the  Court— Scott,  J. 

defendant  might  remove  all  improvements  from  the  prem- 
ises at  the  expiration  of  the  lease  made  by  him  during  the 
term,  and  as  the  plaintiff  had  never  agreed  to  pay  for  any 
of  said  improvements  excepting  by  virtue  of  the  agree- 
ment contained  in  said  exhibit  E,  and  as  there  had  been  no 
determination  of  the  value  of  said  improvements  as  pro- 
vided in  said  agreement,  which  was  due  to  the  failure  upon 
the  part  of  the  defendant  to  proceed  in  the  premises,  the 
court  should  not  have  permitted  proof  of  such  improve- 
ments to  be  made,  and  the  proof  of  damages  to  the  mill 
was  only  introduced  by  plaintiff  for  the  purpose  of  off- 
setting this  particular  claim.  No  amount  of  damages  was 
proven,  it  only  appearing  from  the  testimony  of  certain 
witnesses  that  in  their  opinion  the  amount  of  the.  damage 
to  the  mill  by  the  defendant  was  sufficient  to  offset,  or 
more  than  offset,  the  value  of  all  improvements  he  had 
placed  thereon.  This  makes  the  action  of  the  court  in  ad- 
mitting proof  of  such  damage  harmless  and  not  prejudicial 
to  the  defendant,  and  the  whole  of  said  testimony  will  be 
considered  as  stricken  from  the  case.  It  is  evident  from 
the  amount  claimed  in  the  complaint,  and  from  the  verdict 
for  this  precise  sum,  that  the  jury  allowed  the  plaintiff 
nothing  for  such  damages  beyond  offsetting  the  same 
against  the  improvements  claimed,  nor  could  they  have 
done  so  under  the  proof. 

The  fifth  error  complained  of  is,  that  the  court  com- 
mented on  the  facts.  Two  instances  are  alleged,  wherein 
it  is  claimed  the  court  erred  in  this  particular.  The  first 
was  in  answer  to  a  question  asked  by  one  of  the  jurymen 
as  to  whether  the  defendant  admitted  in  the  contract  that 
he  owed  so  many  dollars,  and  he  answered,  "I  don't  under- 
stand that  he  has  admitted  anything."  And  said  further, 
in  answer  to  another  question,  "that  the  contract  did  not 
purport  to  fix  any  amount  as  due  from  the  defendant  to 
the  plaintiff,"  the  contract  referred  to  being  exhibit  E, 
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aforesaid;  and  that  "it  was  offered  simply  for  the  purpose 
of  showing  that  the  probability  is  that  there  was  a  balance 
due  from  the  defendant  to  plaintiff  at  that  time,  which  had 
not  been  paid,  but  that  he  did  not  undertake  to  fix  that 
amount."  If  this  was  error  it  was  not  prejudicial  to  the 
defendant. 

The  second  instance  complained  of  arose  wherein  a  wit- 
ness had  stated  that  the  defendant  left  the  mill  peaceably, 
and  never  demanded  any  possession  of  the  improvements 
or  any  property  therein,  whereupon  the  court  said:  "And 
this  transaction  took  place  three  months  after  this  action 
was  instituted/'  It  is  not  clear  what  bearing,  if  any,  this 
remark  would  have  upon  the  testimony.  The  appellant 
contends  that  it  would  have  an  effect  prejudicial  to  him  as 
emphasizing  the  fact  that  the  defendant  peacefully  vacated 
the  premises  three  months  after  the  present  suit  was  com- 
menced. However  this  may  be,  the  remark  was  not  ex- 
cepted to  at  the  time,  nor  does  it  affirmatively  appear  that 
it  was  ever  called  to  the  attention  of  the  court  thereafter. 
In  his  motion  for  a  new  trial,  and  as  one  of  the  grounds 
upon  which  the  defendant  asked  therefor,  he  alleged  irreg- 
ularity in  the  proceedings  of  the  court  occurring  at  the 
trial,  but  there  was  no  attempt  to  specify  what  these  irreg- 
ularities were.  Before  a  point  can  be  relied  upon  as  error 
in  this  court,  it  must  appear  that  it  has  been  called  to  the 
attention  of  the  trial  court,  and  it  not  so  appearing  in  this 
instance  the  point  is  waived. 

The  sixth  and  seventh  points  raised  by  the  appellant  are 
over  the  instructions  which  were  given  by  the  court  to  the 
jury,  but  an  examination  of  the  record  shows  that  no  ex- 
ceptions were  taken  to  any  of  the  instructions,  and  conse- 
quently no  point  was  raised  with  reference  to  them. 

The  next  point  alleged  is,  that  the  testimony  is  insuf- 
ficient to  sustain  the  verdict,  in  that  there  is  an  entire  ab- 
sence in  some  material  points,  and  that  as  to  others  the 
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overwhelming  weight  of  the  evidence  was  with  the  defend- 
ant. It  is  contended  that  there  was  no  evidence  of  the 
value  of  the  logs  for  which  the  plaintiff  sought  to  recover. 
This  contention,  however,  is  not  borne  out  by  the  record. 
It  appears  that  one  of  the  witnesses,  while  upon  the  stand, 
stated  that  three  dollars  per  thousand  was  a  very  reason- 
able price,  referring  to  the  logs  which  had  been  delivered 
by  the  plaintiff  to  the  defendant,  and  the  contract  price 
mentioned  in  exhibit  D  was  some  evidence  of  the  value. 
Thip  is  not  questioned  by  the  appellant;  but  he  contends 
that  it  would  be  evidence  only  of  the  value  of  the  mer- 
chantable logs,  and  that  a  large  quantity  of  the  logs  deliv- 
ered by  the  plaintiff  to  the  defendant  were  not  merchantable 
in  quality.  Upon  this,  however,  the  proof  is  conflicting. 
We  think  there  was  evidence  of  the  value  sufficient  to  sus- 
tain the  verdict. 

As  to  the  further  question  raised  over  the  weight  of  the 
proof,  the  case  presented  calls  for  no  interference  upon 
our  part  relating  thereto. 

The  last  point  urged  is,  that  the  action  for  the  value  of 
the  logs  should  have  been  brought  on  the  original  contract, 
exhibit  D.  But  we  are  of  the  opinion  that  this  point  was 
not  raised,  whether  there  is  any  merit  in  it  or  not.  The 
parties  saw  fit  to  go  to  trial  upon  the  pleadings  as  they 
stood,  and  testimony  as  to  the  value  of  the  logs  was  intro- 
duced without  objection.  We  are  also  of  the  opinion  that 
this  original  contract  with  regard  to  the  logs  was  abrogated 
by  the  subsequent  one,  exhibit  E  aforesaid,  wherein  the 
plaintiff  agreed  to  deliver  sufficient  logs  to  complete  the 
particular  cargo  mentioned.  The  intent  of  the  parties,  as 
expressed  by  this  agreement,  was  evidently  to  provide  for 
the  cancellation  of,  and  to  abrogate,  all  former  agreements 
between  them  in  relation  to  the  matters  in  controversy. 
As  to  whether  the  plaintiff  would  have  been  bound  by 
the   contract   price   mentioned  in  said  exhibit  D  is   im- 
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material,  for  he  only  sought  to  recover  $3  per  thousand 
feet,  which  was  the  same  amount  therein  stipulated,  and  as 
to  whether  the  logs  were  merchantable  or  not  in  quality, 
the  proof  was  conflicting,  and  this  was  for  the  jury  to 
pass  upon. 

We  are  of  the  opinion  that  there  was  no  error  in  the 
premises,  prejudicial  to  appellant;  consequently  the  judg- 
ment is  affirmed. 

Dunbar,  C.  J.,  and  Stiles  and  Anders,  JJ.,  concur. 

Hoyt,  J.,  dissents. 


[No.  1031.    Decided  January  5, 1894.] 

Charles  S.  Dewing,  Appellant,  v.  Edward  G.  Crueger 
and  Anna  C.  Crueger,  Respondents. 

MORTGAGE  DEBT— ACTION   ON   NOTE — EFFECT    OF    SURRENDER   OF 
PREMISES  TO   GUARANTOR  —  AGENCY. 

The  surrender  by  a  mortgagor  of  the  possession  of  mortgaged 
premises  to  the  mortgagee,  under  a  power  of  sale  contained  in  the 
mortgage,  constitutes  no  defense  to  an  action  on  the  note  by  an  as- 
signee of  the  note  and  mortgage,  when  the  mortgagee  has  no  author- 
ity to  act  as  agent  of  the  assignee. 

Agency,  in  such  case,  is  not  established  by  the  fact  that  the  mort- 
gagee, who  had  guaranteed  the  prompt  payment  of  the  coupon 
notes,  continued  to  collect  interest  after  the  assignment,  and  trans- 
mit it  to  the  office  where  payable  by  the  terms  of  the  notes;  nor 
does  the  guaranty  by  the  mortgagee  have  the  effect  of  constituting 
the  guarantor  the  agent  of  the  owner,  nor  is  he  thereby  authorized 
to  take  any  steps  which  the  owner  of  the  note  and  mortgage  him- 
self could  take. 

Appeal  from  Superior  Court,  Snohomish  County. 

A.  W.  Frater,  for  appellant. 

Frank  F.  Randolph,  for  respondents. 
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The  opinion  of  the  court  was  delivered  by 

Stiles,  J. — Appellant  brought  suit  to  recover  upon  a 
promissory  note  and  certain  interest  coupons  made  by  re- 
spondents when  residing  in  the  Territory  of  Dakota.  The 
note  was  made  to  the  Security  Investment  Company  of 
Yankton,  as  payee,  by  which  corporation  it  was  indorsed 
to  appellant  before  maturity;  by  its  terms  it  was  made* 
payable  (as  were  the  coupons  also)  at  the  office  of  the 
American  Loan  and  Trust  Company,  Boston,  Mass.,  and 
was  to  be  construed,  in  all  respects,  by  the  laws  of  Dakota. 

The  answer  set  up  some  matters  which  tended  to  establish 
an  equitable  defense  to  this  action,  viz.:  The  transaction 
evidenced  by  the  note  and  coupons  was  a  loan  of  money 
by  the  Security  Company  to  respondents,  upon  a  long  time 
mortgage  of  real  estate.  The  mortgage  was  set  out  in  the 
pleading,  and  contained  a  power  of  sale  under  which,  at 
the  option  of  the  mortgagee,  or  its  assignee,  in  addition  to 
the  usual  right  of  mortgagees  to  sue  on  the  debt,  or  pro- 
ceed by  strict  foreclosure,  possession  of  the  mortgaged 
premises  could  be  taken,  and  the  same  could  be  sold  for 
the  debt,  interest,  taxes,  insurance,  costs,  etc.,  the  surplus, 
if  any,  to  be  rendered  to  the  respondents.  By  the  same 
instrument  the  Security  Company  was  constituted  the  agent 
of  the  respondents  to  effect  such  a  sale  and  convey  title  to 
the  purchaser,  with  power  to  appoint  an  agent  or  a  substi- 
tute, and  this  power  of  attorney  was  declared  to  be  irre- 
vocable. 

.It  was  further  alleged  that  the  appellant,  in  September, 
1888,  demanded  possession  of  the  mortgaged  lands,  and 
that  respondents  surrendered  the  same  to  him  in  full  pay- 
ment and  satisfaction  of  the  note  and  coupons.  Now,  if  it 
could  be  established  that  such  a  surrender  of  the  mort- 
gaged real  estate  had  been  made  upon  a  distinct  agreement 
that  it  should  be  in  satisfaction  of  the  debt,  it  would,  of 
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course,  be  inequitable  that  appellant  should  now  maintain 
an  action  upon  the  note,  although  no  conveyance  had  been 
executed.  He  could  have  specific  performance  of  that 
contract  by  tendering  the  note  and  coupons,  and  compel 
the  execution  of  a  proper  deed.  But  the  evidence  dis- 
closed no  such  state  of  facts;  on  the  contrary,  respondents 
#  claimed  at  the  trial  that  they  never  knew  of  the  existence 
of  appellant  or  of  his  having  the  note,  but  always  supposed 
until  this  action  was  commenced  that  the  Security  Company 
was  the  owner  and  in  possession  of  it. 

Their  case  did,  however,  develop  another  state  of  facts, 
which  would  also  have  been  sufficient  to  suspend  appel- 
lant's right  of  action  on  the  note  if  he  had  been  connected 
with  the  transaction  by  proper  evidence,  for  it  was  shown 
that  the  Security  Investment  Company  did  demand  and  re- 
ceive possession  of  the  mortgaged  land.  Without  any 
proof  in  the  record,  however,  that  there  was  an  express 
agreement  that  this  possession  was  to  be  received  in  satis- 
faction of  the  debt,  it  must  be  presumed  that  such  posses- 
sion was  demanded  and  received  in  accordance  with  the 
power  of  sale  contained  in  the  mortgage,  and  not  other- 
wise. But  if  there  was  such  a  possession  taken  at  the  in- 
stance of  the  appellant,  or  with  his  knowledge  or  assent, 
for  his  benefit,  whether  he  knew  it  before  or  after  the  fact, 
there  ought  to  be  no  judgment  on  the  note  until  after  sale 
in  accordance  with  the  terms  of  the  power.  Having  elected 
his  remedy  by  sale,  appellant  would  have  been  bound  to 
proceed  in  that  course  until  the  land  was  exhausted  and  a 
deficiency  resulted.  Such  is  the  general  rule  of  law,  and 
such,  we  understand  from  the  citations  given,  was  the  stat- 
ute of  Dakota,  as  it  is  in  this  state. 

Appellant  proved  that  he  had  taken  his  assignment  of 
the  note  and  mortgage  within  a  month  of  their  execution, 
in  July,  1887;  but  respondents  showed  that  they  had 
never  had  any  dealings  with  appellant,  and  did  not  know 
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him  to  be  in  any  way  connected  with  their  note  and  mort- 
gage. They  invariably  received  notice  of  the  maturity  of 
the  interest  coupons  from  the  Security  Company,  paid  their 
money  to  it,  and  received  from  it  the  canceled  coupon,  and 
thus  traced  a  connection  between  appellant  and  the  Security 
Company. 

On  the  other  hand,  appellant  declares  that  he  never  ap- 
pointed the  Security  Company  as  his  agent  for  any  purpose 
whatever,  and  did  not  know  that  it  was  acting  in  any  such 
way.  But  it  is  easy  enough  to  understand  how  it  came 
about  that  the  company  made  the  collections.  The  cou- 
pons were  payable  at  the  office  of  the  Trust  Company  in 
Boston,  and  it  was  respondents'  duty  to  remit  their  money 
there  to  meet  them.  The  Security  Company  had  guaran- 
teed the  prompt  payment  of  these  coupons,  and  therefore 
it  sent- out  notices  urging  payment  to  it  nine  days  before 
the  maturity  of  each  coupon.  These  notices  put  the  mat- 
ter more  strongly  than  the  law  of  the  case  warranted,  for 
they  implied  that  the  money  must  be  paid  to  the  sender, 
whereas,  there  was  nothing  to  prevent  the  respondents 
from  remitting  their  money  directly  to  the  Trust  Company. 
In  making  these  payments  to  the  Security  Company,  how- 
ever, respondents  merely  availed  themselves  of  its  volun- 
tary services  in  transmitting  their  money  to  the  place  of 
payment,  and  made  it  their  own  agent  for  that  purpose. 
It  was  appellant's  duty  to  present  his  coupons  at  the  office 
of  the  Trust  Company,  and  if  they  were  paid  it  did  not  con- 
cern him  by  what  means  the  money  arrived  there.  He 
surrendered  his  coupons  to  the  Trust  Company,  and  had  no 
more  concern  about  the  matter. 

In  addition  to  this,  the  notices  sent  to  respondents  by 
the  Security  Company  contained  upon  their  face  a  state- 
ment that  the  note  and  mortgage  belonged  to  other  parties, 
and  that  it  had  no  authority  to  waive  any  condition  con- 
tained therein. 

38—7  wash. 
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Having  thus  been  warned  that  the  payee  of  the  note  was 
no  longer  the  owner  of  it,  respondents  were  bound  to  see 
that  in  all  their  dealings  with  the  Security  Company  it  was 
acting  within  the  scope  of  its  apparent  authority,  if  they 
proposed  to  claim  that  it  was  the  agent  of  the  owner.  The 
mortgage  did  not  purport  to  give  it  authority  to  take  pos- 
session of  the  land  unless  it  was  the  owner  of  the  note  at 
the  same  time;  nor  could  it,  unless  it  was  such  owner,  of 
its  own  motion,  proceed  to  make  a  sale  and  conveyance  of 
the  mortgaged  premises.  Whoever  might  own  the  note, 
if  he  saw  fit  to  take  possession  and  make  use  of  the  power 
of  sale,  he  himself  must  demand  and  take  such  possession, 
or  appoint  an  agent  specially  therefor,  and  not  until  he  de- 
manded it  to  proceed  could  the  Security  Company  make  a 
legal  sale.  All  this  the  respondents  were  bound  to  know 
when  asked  to  surrender  possession.  They  should  have 
required  the  production  of  authority  for  making  the  de- 
mand, and  when  it  was  not  forthcoming  they  should  have 
refused  to  surrender.  If  the  note  and  mortgage  re-assigned 
to  the  Security  Company  had  been  exhibited,  that  would 
have  justified  them  in  treating  it  as  the  owner,  and  making 
any  terms  agreeable  to  themselves,  even  to  a  satisfaction 
of  the  debt,  when  the  note  would  have  been  surrendered. 
But,  as  it  was,  they  dealt  with  a  itaere  volunteer,  for  whose 
acts  appellant  was  in  no  wise  responsible  under  the  evi- 
dence. 

Respondents  make  the  point  that,  because  the  Security 
Company  guaranteed  the  prompt  payment  of  the  coupons, 
and  the  payment  of  the  principal  within  one  year  after 
maturity,  it  was  thereby,  ex  vi  termini,  constituted  the 
agent  of  the  owner,  and  had  such  an  interest  in  the  matter 
as  would  authorize  it  to  take  any  steps  which  the  owner 
himself  could  take.  This  position  is  apparently  drawn 
from  that  rule  of  law  which  allows  a  guarantor  to  require 
the  creditor  to  proceed  with  diligence  to  exhaust  the  debtor, 
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or  to  pay  the  debt  and  be  subrogated  to  the  rights  of  the 
creditor.  But  the  theory  propounded  has  not  received  the 
countenance,  or  even  the  consideration,  of  courts,  so  far  as 
we  are  aware,  and  it  would  certainly  be  a  novelty  in  the 
law  of  guaranties. 

We  are  of  opinion  that  the  court  below  ought  to  have 
granted  appellant's  motion  to  direct  the  jury  to  bring  in  a 
verdict  for  the  amount  claimed;  therefore  the  judgment  is 
reversed,  and  the  cause  reminded  with  instructions  to  enter 
judgment  for  appellant  without  further  trial. 

Dunbar,  C.  J.,  and  Hoyt,  Scott  and  Anders,  JJ., 
concur. 


[No.  1007.    Decided  January  6, 1894.] 

F.  V.  Hooan,  Respondent,  v.  George  F.  Kyle,  Ap- 
pellant. 

VENDOR  AND   PURCHASER— SALE  OF  LAND  — ACTION  FOR  PURCHASE 
PRICE  —  PLEADING. 

The  vendor  of  land  cannot  retain  the  title  thereto  and  recover 
judgment  for  the  purchase  price,  upon  default  in  p^YW*1*  hY  fhj* 
aurchaser. 


Where  a  contract  for  the  sale  of  land  provided  for  the  cash  pay- 
ment of  one-third  of  the  purchase  price  and  the  balance  in  two 
equal  installments,  time  being  made  of  the  essence  of  the  contract, 
the  complaint  in  an  action  to  recover  a  money  judgment  for  the 
amount  of  the  two  deferred  payments  instituted  more  than  two 
years  after  the  maturity  of  the  last  installment,  does  not  state  a 
cause  of  action  either  legal  or  equitable,  when  it  alleges  the  making 
of  such  contract,  failure  to  pay,  the  ownership  of  the  property,  and 
the  tender  of  a  good  and  sufficient  deed  prior  to  the  commencement 
of  the  action. 

Appeal  from  Superior  Court,  King  Caunty. 

Preston,  Albertson  cfe  Donworth,  for  appellant. 
//.  B.  Slav&on,  for  respondent. 
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The  opinion  of  the  court  was  delivered  by 

Dunbar,  C.  J.  — On  the  27th  day  of  February,  1890, 
respondent  and  appellant  entered  into  a  written  contract 
wherein  respondent  agreed  to  sell  the  appellant  certain 
real  estate  for  the  sum  of  $2,500,  one-third  of  which  was 
paid  at  the  time  of  the  execution  of  the  contract,  appellant 
to  pay  the  balance  of  the  purchase  price  in  two  equal  in- 
stallments, the  first  of  which  was  to  be  paid  on  the  27th 
day  of  May,  1890,  and  the  second  on  the  27th  day  of 
August,  1890.  Time  was  expressly  made  the  essence  of 
the  contract.  The  appellant  paid  no  part  of  the  purchase 
price  except  the  sum  which  was  paid  at  the  time  the  con- 
tract was  executed.  It  does  not  appear  that  defendant 
entered  into  possession  of  the  property  or  exercised  any 
control  over  it. 

On  November  14,  1892,  suit  was  commenced  by  the  re- 
spondent to  recover  a  money  judgment  against  the  appel- 
lant for  the  amount  of  the  two  unpaid  installments  with 
interest.  The  complaint  simply  alleged  the  making  of  the 
contract,  failure  to  pay,  the  ownership  of  the  property, 
and  the  tender  of  a  good  and  sufficient  deed  prior  to  the 
commencement  of  the  action.  A  demurrer  was  interposed 
to  the  complaint,  on  the  ground  that  it  did  not  state  facts 
sufficient  to  constitute  a  cause  of  action.  The  demurrer 
was  overruled,  and  defendant  answered,  alleging  possession 
in  the  respondent,  but  denying  his  power  to  give  good 
title,  alleging  that  respondent  had  never  demanded  of  ap- 
pellant the  contract  price  of  the  land  at  any  time  prior  to 
November  14,  1892,  the  date  of  the  commencement  of  the 
action,  and  never  tendered  to  appellant  any  deed  or  con- 
veyance purporting  to  convey  said  land  until  said  14th 
day  of  November,  1892,  and  never  at  any  time  conveyed 
said  premises.  That  long  prior  to  said  last  named  date 
appellant  had  informed  and  notified  respondent  that  he  did 
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not  have  or  claim  any  further  interest  in  said  property,  and 
that  he  would  not  pay  any  further  installment  provided 
for  by  said  contract,  and  that  the  plaintiff  did  not,  up  to 
said  November  14,  1892,  assert  any  further  right  to  the 
balance  of  said  contract  price,  nor  dissent  to  nor  deny  said 
claim  of  defendant  that  he  was  no  longer  bound  by  said 
contract;  and  that  long  prior  to  said  last  named  date  the 
plaintiff  had  exercised  said  option  reserved  to  him  under 
said  contract,  and  had  elected  to  rescind  said  contract  and 
to  retain  as  a  forfeit  the  first  payment  that  had  been  made 
to  him  by  the  defendant  thereunder  aforesaid. 

At  the  outset  of  the  trial  appellant  objected  to  the  intro- 
duction of  any  testimony  in  behalf  of  the  plaintiff,  on  the 
ground  that  no  cause  of  action  was  stated  in  the  complaint. 
This  objection  was  overruled.  At  the  conclusion  of  re- 
spondent's testimony  appellant  moved  for  a  non-suit,  which 
motion  was  overruled.  Thereupon  he  rested  upon  his  mo- 
tion and  did  not  offer  any  testimony,  and  the  judge  in- 
structed the  jury  to  bring  in  a  verdict  against  the  appellant 
for  the  balance  of  the  contract  price,  with  interest,  which 
being  done,  judgment  was  entered  thereon;  from  which 
judgment  appellant  has  appealed. 

At  the  commencement  of  the  action  the  appellant  moved 
to  have  the  case  transferred  to  the  equity  calendar,  which 
motion  was  denied.  The  demurrer  and  the  motion  for  a 
non-suit  raised  substantially  the  same  questions. 

The  judgment  in  this  case  will  have  to  be  reversed  in 
any  event,  for  under  its  terms  the  respondent  recovers  the 
full  purchase  price,  and  is  allowed  to  retain  the  land  which 
represented  the  purchase  price.  In  this  case  these  are  de- 
pendent obligations  upon  which  the  respondent  is  suing. 
When  the  first  installment  became  due,  he  could  have  re- 
covered the  amount  Tf™"  dnp.  >is  upon  an  inHpppnn'pn*  con- 
tract, but  having  elected  to  wait  until  the  last  installment 
became  dueT  and   upon  the  payment  of  which  defen'lnnt 
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Entitled  to  a  deed,  the  obligations  become  de- 
pflT^ftnt.  Th<>y  all  relate  back  to  the  contract,  and  respond- 
ent cannot  sustain  an  action  for  either  installment  without 
proof  of  performance  or  readiness  to  perform  on  his  part. 
McCroskey  v.  Ladd,  9f>  Cal.  455  (31  Pac.  Rep.  558),  and 
cases  cited. 

In  that  case  the  court  said: 

"There  is  but  one  single  cause  of  action,  one  and  in- 
divisible. The  defendant,  if  he  would  obtain  his  deed, 
must  pay  all,  and  the  plaintiff,  if  he  would  recover,  must 
show  such  a  performance  on  his  part  as  would  entitle  him 
to  all  the  unpaid  consideration." 

It  is  not  enough  that  the  deed  was  tendered  at  any  par- 
ticular time,  but  the  tender  must  be  kept  good  so  that  it 
may  be  taken  into  consideration  in  the  entry  of  the  judg- 
ment. Plaintiff  here  simply  shows  that  the  tender  had 
been  made  prior  to  the  commencement  of  the  action,  and 
it  is,  therefore,  insufficient  excepting  on  the  theory  that  the 
judgment  could  be  rendered  independent  of  the  perform- 
ance of  his  part  of  the  contract  by  the  vendor,  which  would 
result  in  allowing  the  vendor  to  keep  both  the  money  and 
the  land.  On  that  proposition  we  quote  from  Warvelle 
on  Vendors,  p.  961: 

"There  are  cases,  both  in  England  and  the  United 
States,  where,  on  the  vendee's  default,  the  vendor,  having 
offered  to  perform,  has  been  permitted  to  recover  as  dam- 
ages the  whole  purchase  price.  The  injustice  of  such  a 
measure,  however,  is  apparent  on  its  face,  for  it  gives  the 
vendor  his  land  as  well  as  its  value,  and  is  not  now  regarded 
as  a  correct  rule  in  either  country." 

The  rule  in  such  cases  is,  that  the  vendor  has  a  right  to 
the  fruits  of  his  bargain  and  is  entitled  to  compensation  for 
any  loss  he  may  suffer  by  reason  of  its  non-consummation. 
What  his  damages  are  in  such  circumstances  must  be  al- 
leged and  proven  like  any  other  fact  in  the  case.  Under 
one  set  of  circumstances  the  measure  of  damages  might  be 
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one  thing,  and  under  other  circumstances  the  measure  might 
be  governed  by  an  entirely  different  rule.  The  land  may 
have  deteriorated  in  value  and  his  damages  would  be  great, 
or  it  might  have  increased  in  value  and  the  damages  would 
be  nominal.  As  is  well  argued  by  the  appellant  in  this 
case,  so  far  as  the  complaint  reveals,  the  land  may  be  worth 
as  much  or  more  than  it  was  when  the  agreement  was  exe- 
cuted, and  the  respondent,  having  received  an  advance  pay- 
ment which  is  forfeited,  may  actually  be  benefited.  The 
cases  cited  in  Warvelle  fully  sustain  the  announcement  in 
the  text,  both  as  to  the  unfairness  of  allowing  the  vendor 
to  retain  the  land  and  the  money,  and  as  to  the  measure  of 
damages. 

In  Old  Colony  Railroad  Company  v.  Evans,  6  Gray,  25, 
it  was  held  that,  in  an  action  at  law  by  the  vendor  to  re- 
cover damages  for  the  breach  of  a  contract  for  the  sale  of 
land,  tlie  measure  of  damages  is  not  the  contract  price,  but 
the  difference  between  that  price  and  the  price  for  which 
the  land  could  have  been  sold  at  the  time  of  the  breach. 
Under  this  rule,  which  seems  to  us  to  be  an  equitable  one, 
and  one  which  is  adopted  by  many  courts,  the  complaint  is 
plainly  deficient.  The  case  last  above  cited  also  holds,  that 
a  vendor  may  enforce  in  equity  the  specific  performance  of 
a  written  contract  for  the  sale  of  land.  In  fact,  the  pre- 
vailing modern  authority  is,  that  in  a  case  of  this  kind  the 
vendor  can  either  sue  at  law  for  damages  or  resort  to  equity 
for  specific  performance. 

Mr.  Pomeroy,  in  his  work  on  Contracts,  page  6,  bases  his 
adherence  to  this  doctrine  on  the  ground  of  mutuality. 
The  remedy  which  is  enjoyed  by  one  party  to  a  contract 
must  be  enjoyed  by  the  other,  and  as  an  example  he  gives 
the  simplest  form  of  contract  for  the  sale  of  land,  when  the 
vendor  agrees  to  convey  and  the  purchaser  merely  prom- 
ises to  pay  a  certain  sum  as  the  price;  since  the  latter  may, 
by  a  suit  at  equity,  compel  the  execution  and  delivery  of 
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the  deed,  the  former  may  also,  by  a  similar  suit,  enforce  the 
undertaking  of  the  vendee,  although  the  substantial  part  of 
his  relief  is  the  recovery  of  money. 

UA  suit  in  equity  against  the  vendee  to  compel  a  specific 
execution  of  a  contract  of  sale,  while  in  effect  an  action  for 
the  purchase  money,  has  nevertheless  always  been  sustained 
as  a  part  of  the  appropriate  and  acknowledged  jurisdiction 
of  such  court,  although  the  vendor  has,  in  most  cases,  an- 
other remedy  by  an  action  at  law  upon  the  agreeement. " ' 
Warvelle  on  Vendors,  pp.  779-80,  and  cases  cited. 

So  that,  considering  it  either  as  a  legal  or  equitable  ac- 
tion, and  considering  the  complaint  amended  so  as  to  incor- 
porate the  allegations  of  tender,  sought  to  be  set  up  in  the 
reply,  the  action  must  equally  fail;  for  the  complaint  on  its 
face  shows  such  a  delay  on  the  part  of  the  respondent  in 
bringing  his  action;  that,  unexplained,  it  amounts  to  a 
waiver  of  respondent's  rights  under  the  contract  and  an  ac- 
ceptance of  the  forfeiture. 

"The  court  of  chancery  was  at  one  time  inclined  to  neg- 
lect all  consideration  of  time  in  the  specific  performance  of 
contracts  for  sale,  not  only  as  an  original  ingredient  in 
them,  but  as  affecting  them  by  way  of  laches.  But  it  is 
now  clearly  established  that  the  delay  of  either  party  in 
not  performing  its  terms  on  his  part,  or  in  not  prosecuting 
his  right  to  the  interference  of  the  court  by  the  institution 
of  an  action,  or,  lastly,  in  not  diligently  prosecuting  his 
action  when  instituted,  may  constitute  such  laches  as  will 
disentitle  him  to  the  aid  of  the  court,  and  so  amount,  for 
the  purpose  of  specific  performance,  to  an  abandonment 
on  his  part  of  the  contract. "'  Fry,  Specific  Performance  of 
Contracts,  §1070. 

"The  doctrine  of  the  court  thus  established,  therefore, 
is  that  laches  on  the  part  of  the  plaintiff  ( whether  vendor 
or  purchaser),  either  in  executing  his  part  of  the  contract 
or  in  applying  to  the  court,  will  debar  him  from  relief. 
4  A  party  cannot  call  upon  a  court  of  equity  for  specific 
performance,'  said  Lord  Alvanley,  M.  R.  (w),  'unless  he 
has  shown  himself  ready,  desirous,  prompt  and  eager, '  or,  to 
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use  the  language  of  Lord  Cranwokth,  'Specific  perform- 
ance is  relief  which  this  court  will  not  give,  unless  in  cases 
where  the  parties  seeking  it  come  promptly,  as  soon  as  the 
nature  of  the  case  will  permit.'  "   §  1072,  Id. 

To  the  same  effect,  Pomeroy  on  Contracts,  §  408,  and 
cases  cited. 

It  is  true  that  a  few  of  the  states,  notably  Ohio,  hold 
that  the  laches  must  fall  outside  of  the  statutes  of  limita- 
tion; but  the  great  weight  of  authority,  as  we  have  been 
able  to  gather  it  from  the  cases,  is  to  the  contrary,  and  re- 
lief has  been  refused  on  the  principle  that  acquiescence  for 
an  unreasonable  length  of  time  after  the  party  was  in  a 
situation  to  enforce  his  right  under  the  full  knowledge  of 
the  facts,  was  evidence  of  a  waiver  or  abandonment  of 
right.  And  what  shall  he  deemed  a  reasonable  time  must 
be  determined  from  the  circumstances  of  the  case;  six 
months  in  some  cases  might  be  as  unreasonable  as  six 
years  in  others. 

It  must  be  borne  in  mind  that  a  distinction  is  made  in 
the  discussion  of  the  cases  between  the  cases  where  time 
is  made  the  essence  of  the  contract  and  where  it  is  not; 
and  the  conclusion  deduced  from  the  authorities  is  that, 
where  time  is  made  the  essence  of  the  contract,  the  ap- 
parent delay  or  omission  of  duty  must  be  explained  or  the 
relief  will  not  be  granted. 

In  this  case  time  was  made  the  essence  of  the  contract 
by  express  terms.  The  complaint  shows-  that  there  was 
no  attempt  to  enforce  the  claim  until  two  years  and  three 
months  after  the  contract  matured,  and  makes  no  explana- 
tion whatever  for  the  delay.  Nor  are  the  averments  of 
the  complaint  strengthened  by  the  proofs;  for  the  proofs 
show  that  no  demand  of  any  kind  whatever  had  been  made 
on  the  part  of  respondent  until  the  day  the  suit  was 
brought.  The  respondent  should  not  be  allowed  to  spec- 
ulate in  values,  so  far  as  this  contract  is  concerned;  to 
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wait  and  see  whether  the  value  of  the  land  would  enhance 
or  depreciate  before  he  made  his  election  either  to  enforce 
the  performance  or  accept  the  forfeiture. 

We  think  the  provisions  of  this  contract  that,  "if  the 
said  party  of  the  second  part,  his  heirs,  administrators  or 
assigns,  shall  fail  to  pay  the  full  amount  of  either  of  the 
above  specified  installments  and  interest  when  the  same 
shall  become  due  as  above  specified,  the  said  party  of  the 
first  part  shall  have  the  right  at  their  option  to  rescind  aud 
cancel  this  agreement,  and  in  case  of  such  recission  and 
cancellation,  all  rights  of  the  said  party  of  the  second  part, 
his  heirs  and  assigns,  shall  be  terminated,  and  all  payments 
heretofore  made  on  this  contract  shall  be  forfeited,"  fairly 
construed,  guarantees  to  the  respondent  a  right  which  it 
must  exercise  at  the  maturity  of  the  contract;  the  time 
when  he  would  have  a  right  to  make  the  election;  and 
as  he  did  not  proceed  to  enforce  the  contract,  the  appellant 
had  a  right  to  presume  that  inasmuch  as  he  had  taken  no 
affirmative  action  by  tendering  the  deed,  he  had  elected  the 
remedy  which  was  consistent  with  silence,  namely,  the  ac- 
ceptance of  the  forfeiture;  and  considering  the  rapid 
changes  in  value  of  the  real  estate  in  this  country,  we 
think  an  unexplained  delay  of  two  and  a  quarter  years 
ought  to  prevent  the  respondent  from  asserting  his  claim 
in  a  court  of  equity. 

The  complaint,  therefore,  being  insufficient,  either  at 
law  or  equity,  appellant's  demurrer  should  have  been  sus- 
tained. This  conclusion  renders  unnecessary  the  discussion 
of  the  other  errors  assigned.  For  the  reasons  given,  the 
judgment  will  be  reversed  with  instructions  to  sustain  ap- 
pellant's demurrer  to  the  complaint. 

Stiles,  Hoyt,  Scott  and  Anders,  JJ.,  concur. 
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[No.  1014.    Decided  January  6, 1894.] 

Clara  Kimble  and  C.  H.  Kimble,  Appellants,  v.  David 
Ford,  Respondent. 

CONTRACT   FOR  SUPPORT  —  BREACH  —  RIGHTS  OF   PARTIES. 

Where,  under  a  contract  for  the  support  of  his  parents,  a  son  has 
been  put  in  possession  of  persoual  property,  with  the  agreement 
that  it  should  be  his  upon  the  death  of  the  parents,  and  the  son  has 
executed  the  agreement  for  support  on  his  part  for  a  period  of 
more  than  ten  years,  he  cannot  be  deprived  of  the  possession,  and 
inchoate  right  of  ownership,  of  such  property  by  the  execution  of  a 
bill  of  sale  to  another  by  his  parents  upon  their  becoming  dissatis- 
fied with  his  manner  of  fulfilling  the  terms  of  the  contract. 

Appeal  from  Superior  Court,  Skagit  County. 

Frank  Quinhy,  and  Sinclair  de  Smith,  for  appellants. 
D.  H.  Ilartson,  and  Million  cfe  Houser,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Stiles,  J. -^-Plaintiffs  alleged  that  they  were  the  owners 
and  entitled  to  the  possession  of  certain  personal  property, 
which  the  defendant  unlawfully  withheld  from  their  pos- 
session, after  demand.  Defendant  admitted  the  withhold- 
ing, denied  plaintiff's  ownership,  and  alleged  ownership  in 
himself,  and  adverse  possession  by  him  for  more  than  three 
years. 

Upon  the  trial  it  appeared  that  the  plaintiff,  Clara  Kim- 
ble, and  the  defendant  were  brother  and  sister,  and  that 
their  controversy  arose  out  of  a  bill  of  sale  made  by  the 
father  and  mother  of  the  two  parties  to  the  plaintiff  named, 
in  consideration  of  a  promise  to  support,  feed,  clothe  and 
furnish  them  with  medical  attendance  during  their  lives. 
Levi  M.  Ford  and  his  wife,  the  parents,  had  resided  for 
many  years  upon  certain  land  belonging  to  them  in  Skagit 
county.     They  had  several  children,  but  these  had  all  left 
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home  and  were  maintaining  themselves  elsewhere.  Their 
property  consisted  of  the  farm  and  the  usual  stock,  poul- 
try, machinery  and  household  effects.  Advancing  years 
required  that  they  should  have  assistance,  and  they  pro- 
posed to  the  defendant,  who  was  then  a  grown  man,  that 
he  should  come  and  live  with  and  support  them;  and  in 
return  they  would  convey  to  him  a  part  of  their  land, 
allow  him  the  use  of  all  of  it,  give  him  the  control  and 
management  of  the  farm  and  personal  property,  and  at 
their  deaths  leave  the  latter  to  him.  He  came  and  for 
more  than  ten  years  carried  out  the  arrangement  to  the 
apparent  satisfaction  of  all  parties.  A  deed  was  executed 
to  him  which  was  intended  to  cover  the  land  promised  him; 
and  he  raised  and  marketed  the  crops,  bred  and  reared 
cattle  and  other  live  stock,  materially  increasing  the  num- 
ber on  the  farm,  bought  and  sold  live  stock,  and  added  to 
the  machinery.  Perhaps  a  portion  of  the  increase  of  stock 
and  machinery  was  paid  for  with  earnings  of  defendant 
derived  from  work  performed  for  others  off  the  farm.  He 
was  generally  regarded  as  the  owner  of  everything,  and 
dealt  with  it  without  any  interference  on  the  part  of  his 
father.  But  just  before  the  bill  of  sale  in  question  was 
giveq,  there  was  some  difficulty  between  him  and  his  par- 
ents. His  father  thought  that  not  enough  was  done  for 
himself  and  his  wife,  and  the  latter  was  confessedly  mis- 
treated on  one  occasion.  It  was  also  rumored  that  the 
defendant  was  planning  to  sell  off  the  personal  property, 
and  go  away  and  cease  caring  for  his  parents,  thus  de- 
frauding them  of  the  complete  fulfillment  of  his  agreement; 
and  this  led  to  the  making  of  the  bill  of  sale.  Defendant 
knew  nothing  of  this  proceeding  until  his  sister  made  de- 
mand on  him  for  possession  of  the  property,  and  substan- 
tially ordered  him  to  leave  the  place. 

Plaintiffs  based  their  claim  upon  the  absolute  right  of 
Ford,  sr.,  and  his  wife  to  deal  with  their  own  property  as 
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they  saw  lit,  while  defendant  planted  himself  upon  the 
ground  that  he  was  the  owner  by  an  executed  agreement 
with  his  parents;  and,  as  has  been  seen,  he  set  up  adverse 
possession  by  him  for  a  period  of  three  years.  The  verdict 
was  for  defendant,  and  judgment  was  entered  thereon. 

Appellants  complain  of  various  errors  of  the  court  in 
admitting  testimony  and  in  charging  the  jury.  But  as  we 
view  the  evidence,  which  is  submitted  to  us  under  an  alle- 
gation of  insufficiency,  be  these  alleged  errors  as  they  may, 
the  conceded  facts  make  the  judgment  a  correct  one,  and 
therefore  are  not  to  be  disturbed  for  the  errors  suggested. 
Appellants  were  not  deprived  of  any  testimony,  and  so  far 
as  any  testimony  may  have  been  wrongfully  admitted 
against  them,  it  was  immaterial  in  view  of  the  admitted 
facts. 

Here  was  a  case  where  it  is  conceded  that  there  was  a 
mutual  agreement,  put  in  writing  so  far  as  the  land  was 
concerned,  but  remaining  in  parol  as  to  the  personalty,  ex- 
cept that  the  possession  of  the  latter  was  surrendered  to 
the  respondent.  For  more  than  ten  years  this  arrange- 
ment has  been  carried  out,  and  it  did  not,  therefore,  lie  in 
the  power  of  Ford,  sr. ,  and  his  wife  to  annul  it  in  the  in- 
formal way  which  they  adopted.  It  was  a  contract  which 
they  could  have  called  upon  the  court  of  their  county  to 
enforce  or  annul;  but  property  devoted  to  the  performance 
of  the  contract  by  respondent,  and  delivered  to  him  for 
that  purpose,  could  not  be  taken  from  him  summarily,  and 
without  consultation  with  or  notice  to  him.  If  respondent 
was  threatening  to  dispose  of  this  property  in  such  a  way 
as  to  defraud  his  father  and  mother,  the  court  would  have 
interfered  to  prevent  him;  for  although  as  to  innocent 
third  parties  he  may  have  had  all  of  the  indicia  of  owner- 
ship, and  could  have  made  good  title,  as  between  him  and 
his  parents  he  was  not  the  absolute  owner.  In  conducting 
the  business  of  the  farm  he  could  undoubtedly  dispose  of 
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stock  and  produce  in  the  ordinary  way,  but  he  could  not 
make  a  wholesale  disposition  of  the  property  committed  to 
him  so  as  to  put  it  beyond  the  purpose  for  which  he  re- 
ceived it.  At  the  death  of  his  parents,  if  his  rights  are 
not  forfeited  in  some  legal  way  before,  his  title  will  be- 
come absolute,  but  not  until  then. 

For  these  reasons  we  find  the  judgment  to  have  been 
correct;  and  it  is,  therefore,  affirmed. 

Dunbar,  C.  J.,  and  Hoyt,  Scott  and  Anders,  JJ., 
concur.        • 


[No.  1054.    Decided  January  6, 1898.] 

Hall  &  Paulson  Furniture  Company,  Appellant,  v. 
Henry  E.  Schmidt,  Defendant,  and  Fred  Kirschner 
and  Charles  Kennett,  Respondents. 

principal  and  surety — discharge  op  surety — postponement 
OF  proceedings. 

Where,  in  an  action  of  unlawful  detainer,  the  defendant  in  order 
to  stay  a  writ  of  restitution  gives  bond  with  sureties,  conditioned 
to  pay  plaintiff  such  sum  of  money  as  he  may  recover  for  the  use 
and  occupation  of  the  premises,  and  all  damages  plaintiff  may  sus- 
tain by  reason  thereof,  and  all  the  costs  of  said  action,  the  sureties 
upon  such  bond  are  not  discharged  by  reason  of  a  stipulation  en- 
tered into  between  their  principal  and  the  obligee,  providing  that 
the  trial  of  the  cause  should  be  deferred  pending  appeal  to  the  su- 
preme court  of  another  action  involving  the  same  questions,  and 
should  be  determined  by  the  decison  rendered  on  such  appeal. 

Appeal  from  Superior  Court,  King  County. 

Jacobs  ik  Jacobs,  for  appellants. 

Turner  &  McCutcheon,  and  P.  P.  Carroll,  for  respond- 
ents. 
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The  opinion  of  the  court  was  delivered  by 

Dunbar,  C.  J. — This  was  an  action  on  a  bond  furnished 
by  defendant  Schmidt  in  a  certain  action  of  unlawful  de- 
tainer, in  which  the  appellant  was  plaintiff  and  Schmidt 
was  defendant.  Respondents  were  sureties  on  the  bond. 
Separate  demurrers  were  filed  to  the  complaint,  and  sus- 
tained by  the  court.  Appellant  elected  to  stand  on  its 
complaint;  whereupon  the  court  rendered  judgment  in 
favor  of  the  respondents,  respectively,  for  their  costs  and 
disbursements.  The  errors  alleged  are  the  sustaining  of 
respondents'  demurrers  and  the  rendering  of  judgment 
thereon. 

The  complaint  shows  that  on  February  10,  1891,  appel- 
lant brought  an  action,  No.  10257,  in  the  superior  court 
against  the  defendant  Schmidt  for  the  recovery  of  the  pos- 
session of  certain  premises  in  King  county,  and  also  for 
the  recovery  of  the  sum  of  $220  as  rent  for  said  premises. 
That  subsequent  pleadings  were  filed  by  the  parties  and 
issues  duly  made,  and  that  a  writ  of  restitution  was  granted 
and  issued  to  the  appellant.  That  on  July  15,  1891,  de- 
fendant was  granted  leave  by  the  superior  court  to  retain 
possession  of  the  premises  upon  filing  a  bond  in  the  sum 
of  $1,000,  with  satisfactory  sureties;  that  said  Schmidt  on 
July  24,  1891,  filed  a  bond  with  the  clerk,  and  the  execu- 
tion of  the  writ  of  restitution  was  thereupon  stayed.  That 
on  November  21,  1891,  the  superior  court  ordered  that  the 
bond  of  defendant  Schmidt  be  increased  to  $1,600.  That 
on  November  27,  1891,  said  Schmidt  as  principal,  and  the 
respondents  as  sureties,  pursuant  to  said  order  of  the  court, 
jointly  and  severally  executed  and  filed  a  bond  in  the  penal 
sum  of  $1,600,  conditioned  to  pay  plaintiff  such  sum  of 
money  as  plaintiff  might  recover  for  the  use  and  occupation 
of  the  said  demised  premises  described  in  the  complaint,  or 
any  rent  due,  together  with  all  damages  that  plaintiff  might 
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sustain  by  reason  of  the  defendant's  occupying  or  keeping 
possession  of  said  premises,  and  all  the  costs  of  said  action. 
That  on  or  about  the  30th  of  December,  1891,  the  plaintiff 
and  defendant  in  said  action,  by  their  respective  attorneys, 
entered  into  an  agreement  or  stipulation  in  writing  whereby 
said  plaintiff  and  defendant  agreed  to  stand  to  and  be 
bound  by  the  decision  of  the  supreme  court  of  the  State 
of  Washington  in  the  case  of  Hall  dk  Paulson  Furniture 
Co.  v.  Wilbur,  4  Wash.  644  (30  Pac.  Rep.  665),  which  in- 
volved the  same  general  principles  as  were  involved  in  said 
case  No.  10257,  and  which  had  been  tried  in  the  superior 
court  of  King  county,  and  a  verdict  therein  returned 
against  the  defendant,  and  defendant's  motion  for  a  new 
trial  denied,  and  judgment  by  said  superior  court  entered 
in  the  lower  court  in  favor  of  the  plaintiff  and  against  the 
defendant  therein,  from  which  judgment  an  appeal  was 
about  to  be  taken  to  said  supreme  court.  That  it  was 
agreed  by  said  stipulation  that  the  trial  of  said  cause  should 
be  deferred  pending  said  appeal,  and  if  upon  such  appeal 
the  supreme  court  should  decide  said  appealed  case  on  the . 
merits  against  the  defendants  therein,  Wilbur  and  Johnson, 
then  the  further  litigation  of  said  action  should  cease; 
that  the  defendant  Schmidt  should  pay  all  costs  in  the  su- 
perior court  taxed  in  said  cause  No.  10257,  and  that  said 
Schmidt  should  pay  all  back  rent  then  remaining  due  for 
the  use  of  said  premises,  as  provided  by  the  terms  of  said 
lease;  that  said  Schmidt  should  acknowledge  his  tenancy 
of  said  premises  under  the  plaintiff,  and  remain  in  posses- 
sion of  the  premises  leased  during  the  continuance  of  the 
lease  on  paying  the  rent  according  to  the  terms  thereof. 

The  complaint  further  showed  that  on  September  29, 
1892,  the  supreme  court  of  the  State  of  Washington  hav- 
ing decided  said  appealed  case  of  Hall  dc  Paulson  Furni- 
ture Co.  v.  Wilbur  in  favor  of  the  plaintiff,  and  in  favor  of 
the  right  of  the  plaintiff  to  lease  said  demised  premises 
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and  collect  rent  therefronl,  on  motion  of  appellant  and  on 
said  stipulation  and  the  consent  of  the  defendant,  Schmidt, 
the  superior  court  rendered  judgment  in  said  action  No. 
10257,  in  favor  of  appellant  and  against  said  Schmidt  for 
the  sum  of  $2, 660,  as  rent  due  for  the  use  and  occupation 
of  said  premises  from  January  1, 1891,  to  October  1,  1892, 
together  with  costs  and  disbursements  of  suit  taxed  at 
$74.70,  and  interest  amounting  to  $66.50;  and  declaring 
said  lease  forfeited  unless  the  defendant  Schmidt  should, 
within  ten  days  from  September  29,  1892,  pay  or  cause  to 
be  paid  to  the  plaintiff  said  judgment  and  costs,  and 
acknowledge  in  writing  his  tenancy  of  the  said  premises, 
and  file  such  acknowledgment  with  the  clerk;  all  of  which 
said  Schmidt  has  neglected  and  refused  to  do.  •  The  com- 
plaint alleges  the  amount  due,  the  judgment,  breach  of  the 
bond  by  defendant  Schmidt  and  the  other  defendants,  and 
asks  for  judgment. 

The  pertinent  question  here  is,  what  effect  had  the  stip- 
ulation set  forth  in  the  complaint  on  the  rights  of  the 
sureties  i 

No  .question  is  raised  as  to  the  regularity  of  the  proceed- 
ings in  the  original  action  prior  to  the  filing  of  the  stipula- 
tion therein.  It  is  claimed  by  the  appellant  that  judgment 
against  the  principal  is  conclusive  against  the  sureties  un- 
less collusion  or  fraud  is  alleged  and  proven;  that  without 
said  allegation  and  proof  the  sureties  can  question  neither 
the  validity  nor  the  amount  of  said  judgment.  This  con- 
tention seems  to  be  sustained  by  Tracy  v.  Goodwin,  5 
Allen,  409,  and  by  the  cases  cited  by  2  Brandt  on  Surety- 
ship, §  632. 

But  it  seems  to  us  that  it  is  not  necessary  to  go  to  this 
extent  to  sustain  appellant's  contention  that  the  sureties  in 
this  case  should  not  be  discharged.  It  is  conceded  by  ap- 
pellant that  the  liability  of  a  surety  is  not  to  be  extended 
beyond  the  terms  of  his  contract,  and  that  the  liability 

39  —  7   WA8H. 
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cannot  be  varied  or  enlarged  by  judicial  construction;  but 
it  is  contended  that  the  complaint  in  this  case  does  not 
show  that  the  liabilities  of  the  sureties  were  extended  be- 
yond the  terms  of  their  contract,  or  that  they  were  in  any 
wise  enlarged  or  varied.  This  contention,  we  think,  is 
fully  sustained  by  Boynton  v.  Phelps*  52  111.  210;  Conner 
v.  Peeves,  103  N.  Y.  527  (9  N.  E.  Rep.  439);  Tracy  v. 
Goodwin,  5  Allen,  409;  Torvnsmd  National  Bank  v.  Jones, 
151  Mass.  454  (24  N.  E.  Rep.  593);  Steinbock  v.  Evans, 
122  N.  Y.  551  (25  N.  E.  Rep.  929). 

This  latter  case  is  as  near  the  case  at  bar  as  any  one  par- 
ticular case  is  likely  to  be  like  another.  There  it  was  held 
that  the  mere  postponement  of  one  of  the  ordinary  pro- 
ceedings in  a  case  in  which  an  undertaking  had  been  given 
did  not  release  the  sureties.  There  an  order  of  arrest  was 
issued;  defendant  was  arrested  and  on  giving  an  under- 
taking as  prescribed  was  discharged;  he  answered,  denying 
the  alleged  false  pretenses.  Thereafter  the  parties  entered 
into  a  written  stipulation  by  which  defendant  withdrew  his 
answer;  plaintiff  agreeing  not  to  enter  judgment  before  a 
day  specified,  and  in  case  defendant  paid  the  debt  in  in- 
stallments, as  stated,  then  that  the  action  should  be  discon- 
tinued. In  case  defendant  made  default,  and  plaintiff 
entered  judgment,  it  was  stipulated  that  he  should  have  the 
same  right  to  enforce  the  judgment  as  if  it  had  been  en- 
tered on  a  verdict  in  plaintiff's  favor.  The  stipulation  con- 
tained a  clause  to  the  effect  that,  while  defendant  recognizes 
his  full  liability  for  the  debt,  he  "disclaims  any  admission 
of  the  truth  of  the  allegations  of  fraud,''  and  enters  into 
the  stipulation  solely  to  provide  security  for  the  payment 
as  stipulated,  and  to  provide  a  remedy  in  case  of  default. 
Subsequently  defendant,  by  another  stipulation,  waived  no- 
tice of  application  for  judgment,  and  consented  that  judg- 
ment might  l>e  entered  for  the  amount  demanded  in  the 
complaint.     Both  stipulations  were  entered  into  without 
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the  knowledge  of  defendant's  sureties.  Judgment  was  en- 
tered upon  the  stipulations.  In  an  action  upon  the  under- 
taking, field,  that  the  first  stipulation  did  not  amount  to  a 
waiver  of  the  charge  of  fraud,  and  that  the  sureties  were 
not  discharged  by  the  stipulation  to  delay  entry  of  judg- 
ment.    In  that  case  the  court  said: 

ki  We  do  not  think  that  a  mere  postponement  of  one  of 
the  ordinary  proceedings  in  a  case  in  which  an  undertaking 
has  been  given  releases  the  sureties  from  liability.  The 
rule  contended  for  by  the  appellants  would  lead  to  the  dis- 
charge of  sureties  on  undertakings  and  legal  proceedings 
in  nearly  all  cases  where  the  postponement  of  the  day  of 
judgment  was  had  by  consent  of  the  parties  to  the  action.'' 

And  so  in  this  case,  the  stipulation  here  did  not  in  any 
sense  enlarge  the  liabilities  of  the  sureties,  and  did  not  go 
further  than  the  authority  of  the  principals  to  stipulate  for 
a  continuance.  It  has  never  been  held,  and  never  can  be 
held,  in  the  interest  of  the  orderly  transaction  of  suits,  that 
the  principals  to  a  suit  cannot  stipulate  for  a  continuance 
of  the  cause  from  time  to  time,  or  from  term  to  term,  as 
may  best  suit  their  convenience,  without  consulting  and  ob- 
taining the  consent  of  the  sureties. 

It  is  not  difficult  to  conclude  from  the  allegations  of  the 
complaint  that  this  stipulation  was  entered  into  for  the 
benefit  of  both  parties  and  to  save  the  incurring  of  unneces- 
sary costs,  and  the  result  shows  that  the  principal,  for 
whose  obligations  the  sureties  were  bound,  was  saved  a 
large  amount  of  costs  and  disbursements  by  reason  of  the 
stipulation. 

In  Conner  v.  Reeves,  supra,  the  court  holds  that,  as  a 
general  rule,  in  an  action  upon  a  bond  of  indemnity  against 
judgments,  the  sureties  thereon  are  concluded,  by  the 
judgment  recovered  against  the  obligee,  from  questioning, 
except  for  fraudulent  collusion  for  the  purpose  of  charging 
the  sureties,  the  existence  or  extent  of  his  liability  in  the 
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action  wherein  it  was  rendered.  Where,  however,  the 
judgment  was  taken  by  consent  of  the  obligee,  while  he  is 
not  excluded  from  the  protection  of  the  indemnity,  the 
judgment  is  presumptive  evidence  only  against  the  sure- 
ties, and  they  are  at  liberty  to  show  that  it  was  not  founded 
upon  any  legal  liability  or  that  it  exceeds  such  liability. 
In  that  case  the  court  very  well  said: 

4 '  Can  it  be  affirmed,  as  a  matter  of  law,  that  the  condi- 
tions of  the  bond  only  covered  judgments  obtained  upon 
hostile  and  adverse  litigation,  and  that  no  discretion  was 
left  in  the  sheriff  to  consent  to  a  judgment,  although  he 
believed  that  by  so  doing  money  would  be  saved  to  the 
parties  ultimately  liable?  This,  we  think,  would  be  a  too 
strict  interpretation  of  the  contract." 

The  judgment  in  this  case  was  rendered  by  the  same 
court  in  which  the  action  was  commenced  and  is  in  no  way 
analogous  to  the  cases  cited  by  the  respondents  where, 
after  the  commencement  of  an  action  and  bond  given,  the 
principals  submitted  their  case  to  arbitration  and  judgment 
was  rendered  by  another  court. 

We  have  examined  all  the  cases  cited  by  respondents, 
and  none  of  them  sustain  their  position.  Murfree  on 
Official  Bonds,  §755,  states  the  proposition  that  "a  surety 
is  released  by  the  privity  of  the  obligee  to  the  breach  of 
the  bond,  or  by  the  interference  of  the  beneficiary  which 
causes  a  breach  of  the  bond."  This  proposition  no  doubt 
is  correct,  but  there  are  no  cases  cited  under  it  which  would 
sustain  the  theory  that  the  circumstances  as  set  up  in  this 
complaint  would  amount  to  a  breach  of  the  bond,  or  an 
interference  of  the  beneficiary  which  causes  a  breach  of 
the  bond.  In  Niblo  v.  Clark,  3  Wend.  24,  it  was  held 
that  a  license  or  permission  by  a  plaintiff  to  a  defendant  to 
depart  the  state,  and  an  agreement  that  all  proceedings  on 
the  judgment  against  him  shall  be  stayed  until  his  return, 
may  be  pleaded  in  bar  to  an  action  against  the  bail,  on  the 
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recognizance.  The  decision  proceeds  upon  the  ground 
44  that  it  is  an  act  of  fraud  in  the  plaintiff,  after  having  in- 
duced the  principal  to  depart  by  agreeing  to  suspend  all 
proceedings  against  him  (and,  of  course,  against  the  bail), 
to  avail  himself  of  such  absence,  induced  by  his  own  act, 
to  charge  the  bail."  And,  "that  the  plaintiff  has,  by  his 
act,  greatly  increased  the  risk  and  hazard  of  the  surety,  by 
entering  into  an  arrangement  with  the  principal  which  in- 
duced him  to  leave  the  state."  The  case  can  have  no 
bearing  on  the  case  at  bar.  In  Bathbone  v.  Warren,  10 
Johns.  586,  it  was  held  that  where  a  plaintiff  made  a 
written  agreement  with  the  defendant,  against  whom  he 
had  obtained  judgment,  and  who  was  about  going  to  sea, 
that  he  would  not  issue  out  execution  against  him,  for  the 
purpose  of  fixing  the  bail,  until  after  a  certain  day,  and 
the  defendant  paid  the  plaintiff  a  sum  of  money  in  consid- 
eration of  this  indulgence,  and  this  arrangement  was  with- 
out the  knowledge  and  consent  of  the  bail,  it  was  held  to 
discharge  them.  This,  also,  for  obvious  reasons,  is  foreign 
to  the  point  under  consideration.  Perkins  v.  Rudolph,  36 
111.  306,  was  a  case  of  replevin  which  was  referred  to  an 
arbitration  without  the  knowledge  and  consent  of  the  sure- 
ties on  the  replevin  bond.  The  stipulation  in  this  case 
was  in  no  sense  submitting  the  case  to  an  arbitration,  but 
was  simply  an  agreement  to  await  the  decision  of  a  higher 
and  controlling  tribunal  on  the  questions  of  law  involved 
in  the  case.  In  Andre  v.  Fitzhugh,  18  Mich.  94,  an  at- 
tachment suit  was  commenced  against  three  of  the  defend- 
ants. On  the  trial  the  plaintiff  discontinued  as  to  two  of 
the  defendants  and  proceeded  against  the  third  and  ob- 
tained judgment.  It  was  held  that  the  sureties  were  dis- 
charged, and  for  the  best  of  reasons,  viz.,  that  such  a 
change  of  parties  as  made  in  this  case  would  not  only 
transform  the  cause  of  action  from  a  joint  to  an  individual 
one,  but  would  necessarily  alter  the  operation  of  the  con- 
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tract  of  the  sureties,  and  without  their  consent.  In  People 
v.  Brown,  2  Doug.  (Mich.)  9,  a  joint  and  several  bond  for 
the  faithful  performance  of  the  duties  of  sheriff,  drawn  in 
the  penalty  of  $25,000,  after  having  been  signed  by  the 
sheriff,  and  six  coobligors  and  his  sureties,  was  altered  by 
the  judges  of  the  circuit  court,  who  were  empowered'  to 
direct  the  amount  of  the  penalty,  by  making  the  penal  sum 
$20,000,  and  was  then  signed  by  seventeen  other  sureties, 
and  approved  and  filed  according  to  the  statute.  Held, 
That  the  bond  was  void  as  to  the  six  sureties  who  signed 
before  the  alteration  was  made,  but  valid  as  to  those  who 
signed  afterwards.  This  case  raised  an  entirely  different 
question,  viz.,  the  question  of  the  responsibility  of  sureties 
on  altered  instruments. 

And  so  with  all  the  other  cases  cited  by  respondents  in 
both  briefs.  They  sustain  the  general  propositions  that 
the  liability  of  a  surety  is  to  be  construed  strictly  and  can- 
not be  varied  or  enlarged  by  judicial  construction;  or  that 
the  plaintiff  has  no  right  to  stay  the  execution  after  its 
levy  on  property  of  the  principal  until  the  lien  is  lost,  or 
to  grant  to  the  principal  indulgence  after  the  debt  has  been 
matured;  and  cases  of  a  similar  character  based  upon  well 
established  equity  principles;  but  they  have  failed  to  cite 
a  case,  indeed  we  believe  that  none  can  be  found,  which 
will  sustain  the  action  of  the  court  in  sustaining  the  de- 
murrers to  this  complaint. 

The  judgment  is,  therefore,  reversed,  and  the  cause  re- 
manded with  instructions  to  overrule  the  demurrer  to  the 
complaint. 

Scott,  Hoyt,  Anders  and  Stiles,  JJ.,  concur. 
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[  No.  1049.    Decided  October  20, 1893.  | 

Town  of  Medical  Lake,  Respondent,  v.  J.  M.  Landis  et  al„  Ap- 
pellants. 

[No.  1048.    Decided  October  20,  1893.) 

Town  of  Medical  Lake,  Respondent,  v.  J.M.Landis  et  ux.,  Ap- 
pellants. 

Appeal  from  Superior  Court,  Spokane  County. 

Pralher  &  Damon,  for  appellants. 
Jones,  Belt  &  Quinn,  for  respondent. 

Hoyt,  J. —  These  two  cases  present  the  same  questions  decided  in 
the  case  of  Town  of  Medical  Lake  v.  Smith,  ante,  p.  195,  and  for  the 
reasons  therein  given  the  judgments  herein  must  be  reversed,  and 
the  causes  remanded  with  instructions  to  dismiss  the  actions. 

Dunbar,  C.  J.,  and  Stiles,  Anders  and  Scott,  J  J.,  concur. 


[No.  951.    Decided  November  22, 1893.] 

Charles  H.  Holm,  Appellant,  v.  Charles  Gilchrist  et  al.,  Re- 
spondents. 

Appeal  from  Superior  Court,  Pacific  County. 

Fulton  Bros,  for  appellant. 

Arthur,  Lindsay  &  King,  for  respondents. 

Stiles,  J. —  This  was  an  equity  case,  and  upon  the  4th  day  of  Jan- 
uary, 1893,  the  judge  who  tried  the  cause  made  a  certificate  to  a 
statement  of  facts  on  appeal,  stating  that  it  contained  all  the  testi- 
mony and  objections  and  exceptions  to  the  acceptance  and  rejec- 
tion of  testimony.  This  is  precisely  the  state  of  facts  passed  upon 
in  Clark-Harris  Company  v.  Douthitt,  4  Wash.  465  (80  Pac.  Rep.  744 ). 

The  motion  to  strike  must,  therefore,  prevail,  and  the  appeal  be 
dismissed. 

Dunbar,  C.  J.,  and  Hoyt,  Scott  and  Anders,  J  J.,  concur. 


OPINIONS 

HERETOFORE  WITHHELD  FROM  PUBLICATION,  PENDING 
RE-HEARINGS  GRANTED  IN  THE  SEVERAL  CAUSES. 


[  No.  589.    Decided  February  23, 1893.] 

Hubert  C.  Ward,  Appellant,  v.  Edward  Huggixs, 
Respondent. 

APPEAL — STATEMENT  OF  FACTS  — POSTPONEMENT  OF  SETTLEMENT 
—  TAX  SALES— ACTION  TO  RECOVER  LANDS  —  LIMITATION  — EVI- 
DENCE—  TAX  DEEDS  — EQUITY.  v   . 

When  a  respondent  has  failed  to  notify  an  appellant  that  he  con- 
tests the  correctness  of  the  statement  of  facts,  as  required  by  Code 
Proc,  §  1422,  he  cannot  have  the  statement  stricken  from  the  record 
on  the  ground  that  it  was  settled,  without  further  notice  to  him,  on 
a  day  subsequent  to  that  named  in  the  notice,  where  it  does  not  ap- 
pear that  the  statement  as  settled  was  different  from  that  originally 
filed,  and  of  which  he  had  notice. 

Under  Laws  1875,  p.  72,  §41,  declaring  that  a  tax  deed  should  be 
presumptive  evidence  of  the  regularity  of  all  former  proceedings, 
such  deed  is  admissible  in  evidence  without  preliminary  proof  on 
the  part  of  the  grantee  of  the  prior  proceedings  under  which  the 
deed  was  issued. 

A  tax  deed  which  fulfills  the  express  requirements  of  the  statute 
as  to  what  it  shall  contain,  but  also  recites  enough  of  the  prior  pro- 
ceedings to  show  the  sheriff's  authority  to  sell  the  laud,  and  the 
treasurer's  authority"  to  make  the  deed,  is  neither  void  nor  irregular 
on  its  face. 

A  void  tax  deed  under  which  the  grantee  has  entered  and  held 
possession  of  the  land  in  controversy  constitutes  such  color  of  title 
as  will  sustain  the  bar  of  the  statute  of  limitations  provided  for  ac- 
tions relating  to  tax  deeds. 

In  an  action  at  law  to  recover  the  possession  of  land  sold  for 
taxes  after  the  purchaser's  title  has,  by  force  of  the  statute  of  lim- 
itations, become  indefeasible,  plaintiff  cannot  invoke  equity  on  the 
ground  that,  at  the  beginning  of  the  controversy,  he  offered  to  pay 
all  back  taxes  and  redeem  the  laud. 
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618  WARD  v.  HUGGINS. 


Opinion  of  the  Court— Andebs.  J.  [7  Wash. 

Sec.  2939.  Code  1881,  limiting  actions  for  the  recovery  of  lands 
sold  for  taxes  to  three  years  from  the  time  of  recording  the  tax 
deed,  has  no  application  to  tax  sales  upon  levies  made  prior  to  Jan- 
uary 1,  1882. 

Under  the  revenue  laws  of  1875,  1877  and  1879,  it  was  the  duty  of 
the  county  treasurer,  and  not  of  the  sheriff,  to  execute  deeds  in  re- 
demption of  certificates  issued  for  tax  sales  prior  to  the  taking  effect 
of  the  act  of  1879,  although  at  the  time  of  the  execution  of  the  deed 
the  law  may  have  provided  that  the  sheriff  was  the  proper  party 
therefor. 

Appeal  from  Superior  Court,  Pierce  County. 

John  M.  Boyle,  and  M.  Mulligan,  for  appellant. 
Jicdson  dk  Sharpstein,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Anders,  J.  —  The  respondent  moves  the  court  to  strike 
the  statement  of  facts  and  the  exhibits  from  the  transcript, 
on  the  grounds  — First,  Because  the  same  are  improperly 
made  a  part  of  the  transcript;  being  originals  and  not  copies 
as  required  by  law;  second,  because  the  statement  of  facts 
was  settled  without  having  given  the  respondent  any  notice 
thereof  as  required  by  law;  third,  because  said  statement 
is  not  certified  to  as  required  by  law. 

While  the  law  contemplates  that  the  clerk  shall  send  up 
to  this  court  a  copy  of  the  statement  of  facts,  we  do  not 
think  that  the  fact  that  the  original  has  been  embodied  in 
the  transcript  can  work  any  injury  to  the  respondent,  and 
therefore  deny  the  motion  on  that  ground,  as  we  have  here- 
tofore done  in  similar  cases.  Xor  do  we  think  the  motion 
should  be  sustained  on  either  of  the  other  grounds  stated. 
The  notice  of  settlement  was  duly  given  and  served,  but  at 
the  time  fixed  by  the  court  for  the  hearing  the  judge  was 
absent.  On  his  return  two  days  afterwards  he  fixed  an- 
other date  for  the  settlement  of  the  statement,  of  which  re- 
spondent appears  to  have  had  no  notice,  and  at  which  time 
he  was  not  present  in  person  or  by  his  counsel.     NeitheV 
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is  it  shown  by  the  record  that  the  hearing  was  continued 
by  order  of  court.  And  this  being  so,  the  respondent's 
objection  would  be  valid  under  many  decisions  of  this  court> 
if  he  were  in  a  position  to  make  the  objection.  It  was  his 
duty  to  serve  a  written  notice  upon  the  opposite  party, 
stating  whether  or  not  the  correctness  of  the  statement  of 
facts  was  contested,  and  if  contested,  in  what  particular  or 
particulars  it  was  deficient,  incorrect  or  incomplete.  Code 
Proa,  §  1422.  And  having  failed  to  do  so,  and  it  not  ap- 
pearing that  the  statement  as  settled  was  different  from 
that  originally  filed,  and  of  which  respondent  had  notice, 
he  cannot  now  be  heard  to  urge  his  objection.  The  certifi- 
cate of  the  judge  states  all  that  the  law  requires  and  is, 
therefore,  sufficient. 

The  appellant  brought  this  action  against  the  respondent 
to  recover  the  possession  of  certain  land  in  Pierce  county. 
The  respondent,  in  his  answer,  denied  all  of  the  allegations 
of  the  complaint,  and  set  up  us  a  further  defense  the  sale  of 
the  land  on  July  24,  1877,  for  non-payment  of  taxes  for 
the  year  1876,  the  delivery  of  a  certificate  of  purchase 
therefor;  that  said  taxes  were  never  paid  or  the  land  re- 
deemed, and  that  a  deed  was  delivered  to  defendant  by  vir- 
tue of  said  tax  sale  from  the  treasurer  of  Pierce  county, 
on  March  14,  1883,  and  that  plaintiff's  action  was  barred 
by  $51  (67)  of  the  act  of  November  9,  1877,  and  by 
§  2939  of  the  Code  of  1881.  A  demurrer  to  the  defense 
of  the  statute  of  limitations  was  sustained  by  the  court  as 
to  §  2939  of  the  Code,  but  by  leave  of  the  court  the  defend- 
ant subsequently  amended  his  answer  so  as  to  plead  the 
statute  of  limitations,  as  set  forth  in  said  §  2939,  by  stating 
the  date  when  the  tax  deed  was  recorded. 

At  the  trial  in  the  superior  court  the  appellant  proved 
that  he  purchased  the  land  in  controversy  in  the  year  1871, 
from  one  J.  W.  Brazee,  who  purchased  the  same  from  the 
grantee  of  the  United  States;  but  his  deed  was  not  placed 
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of  record  until  some  time  after  the  tax  deed,  under  which 
the  respondent  claims,  was  recorded. 
.  After  the  appellant  had  introduced  his  evidence  and 
rested  his  case,  the  respondent  offered  in  evidence  the  deed 
from  the  county  treasurer  of  Pierce  county,  under  which  he 
claims  title  to  the  land.  The  court  admitted  the  deed  in 
evidence,  over  the  objection  of  the  plaintiff,  without  requir- 
ing the  defendant  to  first  show  the  regularity  of  the  tax 
proceedings  under  which  the  deed  was  issued.  In  so  do- 
ing, the  appellant  claims,  the  court  committed  error.  And 
that  would  be  true  were  it  not  for  the  provision  of  the 
statute  under  which  the  deed  was  issued,  which  declares 
that  such  deeds  shall  be  presumptive  evidence  of  the  regu- 
larity of  all  former  proceedings.  Laws  1875,  p.  72,  §41. 
The  evident  design  of  the  statute  was  to  obviate  the  neces- 
sity, on  the  part  of  the  grantee,  of  making  preliminary 
proof  of  prior  proceedings.  Any  other  construction  of  the 
statute  would  render  it  meaningless  and  useless.  The  com- 
mon law  rule,  which  cast  upon  the  claimant  under  a  tax 
title  the  burden  of  proving  that  every  successive  step  in  the 
tax  proceedings  required  by  statute  had  been  taken,  was 
found  to  work  disadvantageously  to  purchasers  at  tax  sales. 
And  the  difficulty  of  proving  every  step  in  a  long  course  of 
proceedings  with  unvarying  certainty,  and  the  strong  prob- 
ability that  some  irregularity  or  slight  omission  in  the  pro- 
ceedings could  be  found  to  defeat  the  title,  had  a  strong 
tendency  not  only  to  deter  persons  from  purchasing  at  such 
sales,  but  to  make  owners  of  property  negligent  in  the  pay- 
ment of  their  taxes.  A  tax  title  was  proverbially  no  title, 
and  tax  sales,  though  sanctioned  by  law,  were  little  less 
than  farcical.  To  remedy  this  undesirable  state  of  affairs 
the  legislatures  of  the  various  states  have  enacted  statutes 
making  tax  deeds  prima  facie,  or  presumptive,  proof  of  the 
regularity  and  legality  of  the  preliminary  proceedings,  as 
well  as  of  the  deed  itself,  thus  casting  the  burden  of  proof 
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upon  him  who  asserts  the  invalidity  of  the  conveyance. 
And  where  such  a  statute  exists  the  tax  deed  is  competent 
evidence  in  behalf  of  the  claimant,  and  its  rejection,  if 
offered  as  evidence  of  title,  is  ground  for  reversal  of  the 
judgment.  Black  on  Tax  Titles,  §251.  It  follows,  there- 
fore, that  the  respondent's  deed  was  properly  admitted  in 
evidence. 

But  the  appellant  insists  tbat  even  if  respondent's  tax 
deed  was  competent  evidence  of  title,  the  court  erred  in 
not  permitting  him  to  prove  its  invalidity  by  showing  that 
the  assessment  was  irregular  and  void  by  reason  of  having 
been  made  in  the  name  of  one  not  at  the  time  the  owner  of 
the  land,  and  that  the  land  in  controversy  was  assessed 
with  other  land  without  designating  the  value  of  each  sep- 
arate tract  upou  the  assessment  roll  and  so  returned  upon 
the  delinquent  list;  that  the  sale  was  not  properly  adver- 
tised, and  that  the  land  was  not  sold  at  the  time  specified 
by  law;  that  the  certificate  of  sale  was  not  in  conformity 
with  the  statute,  and  that  the  deed  itself  was  irregular  in 
several  respects.  The  trial  court  held  that  the  action  was 
barred  by  the  statute  of  limitations,  and  that  the  testimony 
offered  was,  therefore,  immaterial. 

And  this  brings  us  to  the  consideration  of  the  controlling 
question  in  the  case.  There  can  be  no  doubt  that  the  testi- 
mony offered  would  have  impeached  the  tax  proceedings 
upon  which  the  respondent's  deed  is  based.  Nor  can  it  be 
doubted  that  the  execution  of  the  deed  might  have  been 
enjoined  by  timely  application  to  the  court  (  And  the  only 
question,  therefore,  is  whether  the  appellant  has  not  suf- 
fered the  time  to  pass  within  which  he  had  a  right  to  ques- 
tion the  tax  proceedings,  or  the  deed  founded  thereon;  or, 
in  other  words,  whether  the  statute  of  limitations  has  not 
purged  the  tax  proceeding  of  all  imperfections,  and  estab- 
lished the  validity  of  the  deed  beyond  question.  The  stat- 
ute relied  on  by  respondent  is  as  follows: 
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44  Any  suit  or  proceeding  for  the  recovery  of  lands  sold 
for  taxes,  except  in  cases  where  the  taxes  have  been  paid 
or  the  land  redeemed,  as  provided  by  law,  shall  be  com- 
menced within  three  years  from  the  time  of  recording  the 
tax  deed  of  sale,  and  not  thereafter,  except  by  the  pur- 
chaser at  the  tax  sale/'   Code  1881,  §2939. 

This  statute  was  passed  subsequently  to  the  execution  of 
the  deed  in  question,  and  for  that  reason  appellant  contends 
that  it  is  inapplicable  to  the  case  at  bar.  But  to  that  prop- 
osition we  are  unable  to  assent.  The  language  of  the  act 
is  general  and  comprehensive,  and  would  seem  to  indicate 
that  the  legislature  intended  it  to  apply  at  least  to  all  tax 
deeds  recorded  after  the  law  took  effect.  In  this  case  the 
deed  was  not  recorded  until  some  time  after  the  statute 
went  into  operation,  and  we  are  of  the  opinion  that  the 
statute  began  to  run  in  favor  of  the  respondent  at  the  time 
his  deed  was  placed  of  record.  Statutes  of  limitation  re- 
late only  to  the  remedy,  and  the  statutory  limitation  may 
be  extended  or  shortened  by  the  legislature  at  its  pleasure, 
provided  a  reasonable  time  is  allowed  for  parties  to  assert 
existing  rights.  Wood  on  Limitation  of  Actions,  pp.  26, 
27,  and  cases  cited,  and  Id.  p.  30;  Blackwell  on  Tax  Titles 
(5th  ed.),  §  946.  They  are  generally  no  part  of  any  con- 
tract, and  no  party  to  a  contract  has  any  vested  interest  in 
a  particular  limitation.  Keith  v.  Keith,  26  Kan.  26;  Terry 
v.  Anderson,  95  U.  S.  628. 

In  the  latter  case  the  court  said: 

k  l  This  court  has  often  decided  that  statutes  of  limitation 
affecting  existing  rights  are  not  unconstitutional,  if  a  rea- 
sonable time  is  given  for  the  commencement  of  an  action 
before  the  bar  takes  effect.  ...  It  is  difficult  to  see 
why,  if  the  legislature  may  prescribe  a  limitation  where 
none  existed  before,  it  may  not  change  one  which  has  been 
already  established.  The  parties  to  a  contract  have  no 
more  a  vested  interest  in  a  particular  limitation  which  has 
been  fixed  than  they  have  in  an  unrestricted  right  to  sue. 
They  have  no  more  a  vested  interest  in  the  time  for  com- 
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mencement  of  an  action  than  they  have  in  the  form  of  the 
action  to  be  commenced;  and  as  to  the  forms  of  action  or 
modes  of  remedy,  it  is  well  settled  that  the  legislature  may 
change  them  at  its  discretion,  provided  adequate  means  of 
enforcing  the  right  remain." 

In  addition  to  the  objection  already  considered,  it  is  fur- 
ther urged  by  the  appellant — (1)  That  the  deed  in  contro- 
versy is  void  upon  its  face,  and  that  there  is,  therefore, 
nothing  upon  which  the  statute  of  limitations  can  act;  and 
(2)  that  there  was  such  a  relation  existing  between  his 
grantor  and  the  respondent  that  the  latter  could  not  legally 
become  a  grantee  under  a  tax  deed.  But  we  think  that 
neither  of  the  points  is  well  taken.  The  deed  is  not  void 
upon  its  face.  It  recites  that  the  land  in  controversy  was 
assessed  in  Pierce  county  for  the  year  1876,  to  J.  W.  Bra- 
zee,  and  that  the  amount  due  thereon  for  taxes  and  costs 
was  $18.73;  that  the  taxes  so  assessed  were  returned  delin- 
quent; that  notice  that  the  property  would  be  sold  in  front 
of  the  court  house  door  was  published  and  posted  for  three 
successive  weeks  prior  to  the  fourth  Monday  of  Juty,  1877; 
that  the  property  was  sold  at  public  auction  by  the  sheriff 
of  said  county,  in  pursuance  of  the  publication  and  notice 
given,  on  the  24th  day  of  July,  1877,  at  the  court  house 
door  at  Steilacoom,  that  being  the  county  seat  of  said 
county;  that  at  said  sale  Edward  Huggins  became  the  pur- 
chaser for  the  sum  of  §20.73,  and  paid  the  full  amount  of 
the  taxes,  cost  and  price  of  the  certificate;  that  the  prem- 
ises were  not  redeemed,  and  that  the  same  were  conveyed 
to  the  said  purchaser,  Edward  Huggins,  in  the  name  of  the 
Territory  of  Washington,  by  the  treasurer  of  said  county. 

As  to  the  contents  of  the  deed,  all  that  the  statute  re- 
quired was  that  it  should  describe  the  land  conveyed  as  it 
was  described  in  the  certificate  of  purchase;  that  it  should 
run  in  the  name  of  the  Territory  of  Washington,  and  be 
signed  by  the  treasurer  in  his  official  capacity.   Laws  1875, 
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p.  72,  §41.  The  deed  before  us  not  only  fulfills  the  ex- 
press requirements  of  the  statute,  but  the  further  recitals 
therein  set  forth  enough  of  the  previous  proceedings  to 
show  authority  to  sell  the  land  and  authority  of  the  treas- 
urer to  make  the  deed.  It  cannot,  therefore,  be  said  to 
be  void,  or  even  irregular,  upon  its  face.  Black  on  Tax 
Titles,  §214. 

And  if  it  were  a  void  instrument  it  would  still  constitute 
such  color  of  title  in  the  respondent  as  would  sustain  the 
bar  of  the  statute  of  limitations  provided  for  actions  re- 
lating to  tax  deeds.  The  respondent  in  this  case  is  in  pos- 
session, claiming  title  under  his  tax  deed,  and  under  such 
circumstances  it  is  not  necessary  that  his  deed  should  be 
regular  or  valid,  but  only  sufficient  to  afford  color  of  title. 
In  fact,  in  cases  of  adverse  possession,  even  color  of  title 
is  unimportant,  except  as  a  means  of  determining  the  ex- 
tent and  limits  of  the  possession  of  the  claimant.  Title  to 
real  estate  may  be  acquired  by  a  disseizor  who  holds  under 
a  claim  of  right  for  the  period  prescribed  by  law;  but  in 
such  cases,  having  no  paper  title,  he  can  successfully  claim 
only  so  much  of  the  premises  as  are  actually  in  his  pos- 
session. 

We  are  aware  that  there  are  cases  holding  that  a  void 
tax  deed  will  not  constitute  a  basis  for  the  running  of  the 
statute  of  limitations.  But  we  think  such  decisions  over- 
look both  the  philosophy  and  the  object  of  such  statutes. 
Statutes  of  limitation  are  strictly  statutes  of  repose,  and  the 
policy  upon  which  they  are  founded  is,  that  a  reasonable 
lapse  of  time  shall  put  an  end  to  legal  strife  and  contro- 
versy, and  that  he  who  neglects  or  refuses  to  assert  his 
rights  within  such  a  time  as  the  legislature  may  deem  rea- 
sonable shall  be  conclusively  presumed  to  have  waived 
them.  If  it  is  necessary  for  one  claiming  the  benefit  and 
protection  of  the  statute  to  first  prove  a  perfect  and  inde- 
feasible title,  it  is  impossible  to  perceive  for  what  purpose 
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such  statutes  are  enacted.  A  perfect  title  needs  no  ex- 
traneous aid,  and  if  imperfect  ones  are  not  within  the  pur- 
view  of  the  statute,  then  the  law,  in  either  case,  is  entirely 
ineffectual  and  useless,  and  might  well  be  eliminated  from 
the  body  of  statutes.  Upon  this  question  a  learned  text 
writer  says: 

"  There  is  no  doubt  that  a  deed  fair  on  its  face  consti- 
tutes color  of  title,  no  matter  what  defect  may  really  exist 
in  the  proceedings;  but  it  has  been  held  that  a  deed  void 
on  its  face  would  not  amount  to  color  of  title.  The  weight 
of  authority  and  reason  is,  however,  to  the  effect  that, 
whether  the  deed  be  void  on  its  face  or  not,  if  it.  is  a  deed, 
and  of  such  a  character  that  an  ordinary  purchaser,  un- 
skilled in  the  learning  of  the  law,  might  believe  it  to  be  a 
good  conveyance,  it  will  be  sufficient."  2  Black  well  on 
Tax  Titles  (5th  ed.),  §861. 

See,  also,  Coulter  v.  Stafford,  48  Fed.  Rep.  266;  Edge-r- 
ton  v.  Bird,  6  Wis.  527;  Knox  v.  Cleveland,  13  Wis.  245; 
Oconto  Company  v.  Jerrard,  46  Wis.  317  (50  N.  W.  Rep. 
591);  Lindsay  v.  Fay,  25  Wis.  460;  Pillow  v.  Roberts,  13 
How.  477;  Gatling  v.  Lane,  17  Neb.  77  (22  N.  W.  Rep. 
227);  Chicago,  etc.,  R.  R.  Co.  v.  Allfree,  64  Iowa,  500  (20 
N.  W.  Rep.  779 ).  In  Pillow  v.  Roberts,  supra,  the  court 
expressed  its  view  of  the  law  as  follows: 

"Statutes  of  limitation  are  founded  on  sound  policy. 
They  are  statutes  of  repose,  and  should  not  be  evaded  by 
a  forced  construction.  The  possession  which  is  protected 
by  them  must  be  adverse  and  hostile  to  that  of  the  true 
owner.  It  is  not  necessary  that  he  who  claims  their  pro- 
tection should  have  a  good  title,  or  any  title  but  possession. 
A  wrongful  possession,  obtained  by  a  forcible  ouster  of  the 
lawful  owner,  will  amount  to  a  disseizin,  and  the  statute 
will  protect  the  disseizor.  One  who  enters  upon  a  vacant 
possession,  claiming  for  himself  upon  any  pretense  or  color 
of  title,  is  equally  protected  with  the  forcible  disseizor. 
Statutes  of  limitation  would  be  of  little  use  if  they  pro- 
tected those  only  who  could  otherwise  show  an  indefeasible 
title  to  the  land.     Hence,  color  of  title,  even  under  a  void 
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and  worthless  deed,  has  always  been  received  as  evidence 
that  the  person  in  possession  claims  for  himself,  and,  of 
course,  adversely  to  all  the  world.  .  .  .  Color  of  title 
is  received  in  evidence  for  the  purpose  of  showing  the  pos- 
session to  be  adverse;  and  it  is  difficult  to  apprehend  why 
evidence  offered  and  competent  to  prove  that  fact  should 
be  rejected  till  the  fact  is  otherwise  proven." 

A  statute  similar  to  ours  has  been  many  times  construed 
by  the  supreme  court  of  Wisconsin,  and  it  is  there  held 
that  the  only  condition  of  things  to  which  the  statute  will 
not  apply  is  want  of  authority  in  the  taxing  officers  to  put 
the  taxing  power  in  motion.  Knox  v.  Cleveland,  supra; 
Oconto  Co.  v.  Jerrard,  supra.  In  the  latter  case  the  law 
is  summarized  as  follows: 

"But  when  there  is  statutory  authority  within  the  scope 
of  the  constitution  to  raise  money  by  taxation,  from  prop- 
erty subject  to  taxation,  to  come  into  the  public  treasury 
for  public  use,  and  there  is  an  actual  attempt,  under  color 
of  law,  to  exercise  the  authority,  it  is,  while  in  fieri,  prima 
facie,  a  valid  tax  proceeding;  and  when  the  statute  of  lim- 
itation has  run  upon  it,  it  is  conclusively  established  as  a 
valid  exercise  of  the  taxing  power.  The  distinction  is,  in 
principle,  like  that  between  judicial  jurisdiction  and  judi- 
cial error.  Want  of  jurisdiction  is  always  an  open  question, 
everywhere.  Error  can  be  imputed  only  by  appropriate 
judicial  proceeding,  within  the  time  limited  by  law  to  es- 
tablish it." 

In  regard  to  the  contention  that  the  respondent  stood  in 
the  relation  of  tenant  to  appellant  or  his  grantor,  and  could 
not  therefore  legally  purchase  the  land  at  a  tax  sale,  it  is 
only  necessary  to  observe  that  the  appellant  himself  testi- 
fied at  the  trial  that  respondent  took  possession  of  the  land 
in  dispute  in  the  year  1883  or  1884,  without  right,  author- 
ity or  lease  from  him,  and  that  he  has  since  held  it  ad- 
versely. Of  course,  he  whose  duty  it  is  to  pay  the  taxes 
for  another  cannot  neglect  such  duty  and  permit  the  taxes 
to  become  delinquent  and  purchase  the  property  himself  at 
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the  tax  sale,  because  that  would  be  a  fraud  on  his  principal; 
but  in  this  case,  that  rule  is  not  applicable.  Even  at  the 
time  of  the  trial  the  respondent  did  not  know  the  appellant, 
and,  as  he  says,  never  saw  him  about  the  premises.  He 
was  simply  an  adverse  claimant  in  possession,  -and  must  be 
awarded  such  rights  as  the  law  gives  him. 

Appellant  argues,  however,  that  the  equities  are  with 
him,  because  he  offered  to  pay  all  back  taxes  and  redeem 
the  land  at  about  the  time  this  controversy  began.  But 
this  is  an  action  at  law,  and  we  cannot  consider  matters  of 
a  purely  equitable  nature  in  determining  legal  questions. 
For  aught  that  appears  in  the  record,  appellant  neither 
paid  nor  offered  to  pay  any  taxes  upon  this  land  during 
the  whole  number  of  years  intervening  between  the  time 
of  his  purchase  and  the  commencement  of  this  controversy. 
And  whether  it  was  the  result  of  negligence  or  a  desire  to 
evade  taxation,  the  effect  is  the  same  now.  What  he 
might  have  heretofore  done  he  cannot  now  do.  The  ap- 
pellant's tax  deed  has,  by  force  of  the  statute,  become  an 
indefeasible  title. 

The  objection  to  the  record  of  respondent's  deed  is  with- 
out force,  as  the  index,  if  not  technically  correct,  is  substan- 
tially so,  and  is  in  no  wise  misleading. 

The  judgment  of  the  court  below  is  affirmed. 

Dunbar,  C.  J.,  concurs. 

Scott,  J.  —  Unless  an  adverse  possession  coupled  with 
the  deed  is  requisite  under  §2939  for  the  full  period  of 
three  years,  as  specified,  I  doubt  its  constitutionality. 
There  having  been  such  adverse  possession  in  this  case, 
however,  and  the  statute  not  being  attacked  on  constitu- 
tional grounds,  I  concur  in  an  affirmance. 

Hoyt,  J.  {dissenting). — I  am  unable  to  agree  with  the 
conclusions  of  the  majority  of  the  court  in  this  case.     In 
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my  opinion,  the  provisions  of  the  statutes  relied  upon  by 
the  majority  of  the  court  as  statutes  of  limitation  cannot 
properly  be  construed  as  such,  excepting  as  they  are  applied 
to  sales  for  taxes  under  the  acts  of  which  they  constitute 
a  part.  The  organic  act  of  the  territory  provided  that  no 
act  shall  embrace  more  than  one  object,  and  that  shall  be 
expressed  in  the  title.  Each  of  these  provisions  was  con- 
tained in  an  act  providing  for  the  assessment  and  collection 
of  revenue.  The  titles  to  said  acts  were  substantially  the 
same.  That  of  1877  was  as  follows:  "To  provide  for  the 
assessing  and  collecting  of  county  and  territorial  revenue. ' ' 
If  the  section  providing  for  a  limitation  of  the  time  in  which 
actions  can  be  commenced,  contained  in  this  act,  is  to  be 
construed  as  a  general  statute  of  limitation,  it  is  void  and 
of  no  effect  for  the  reason  that  it  is  not  embraced  within 
the  subject  matter  of  the  act  as  expressed  in  the  title.  On 
the  other  hand,  if  it  is  not  to  be  construed  as  a  general 
statute  of  limitations,  it  can  only  be  construed  as  a  part  of 
the  machinery  for  the  assessment  and  collection  of  revenue 
as  provided  in  said  act,  and  could  have  no  force  or  effect 
when  applied  to  sales  made  under  any  other  act  than  that 
in  which  it  was  incorporated.  And  as  the  deed  in  question 
in  this  action  was  not  executed  upon  any  sale  made  under 
the  provisions  of  this  act  the  limitation  could  not  apply 
to  it. 

What  has  been  said  as  to  the  act  of  1877  is  also  true  as 
to  the  provision  contained  in  §2939  of  the  Code  of  1881, 
for  the  reason  that,  as  we  have  seen  above,  such  section,  if 
construed  as  a  general  statute  of  limitations,  would  not  be 
embraced  in  the  title  of  the  act.  The  same  legislature  that 
passed  this  act  also  passed  an  act  relating  to  the  limitations 
of  actions,  and  if  it  had  been  its  intention  to  provide  a  gen- 
eral statute  of  that  kind  to  apply  to  all  deeds  executed  upon 
tax  sales,  it  would  probably  have  included  such  provision 
m  said  last  named  act.  * 
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I  am,  therefore,  of  the  opinion  that  the  legislature  never 
intended  such  provision,  in  either  of  the  acts  referred  to,  to 
constitute  a  general  statute  of  limitations  applicable  to 
all  deeds  made  upon  tax  sales;  and  that,  if  it  did  so  intend, 
such  intention  cannot  be  given  force  for  the  reason  that  to 
do  so  would  be  to  violate  the  provisions  of  the  organic  act 
above  referred  to.  If  such  provisions  are  construed  as  a 
part  of  a  scheme  for  providing  revenue,  they  are  reasonable 
and  clearly  constitutional;  if  otherwise,  they  are  oppressive 
and  dangerous.  For  these  reasons  I  think  that  neither  of 
these  statutes  could  be  invoked  in  aid  of  the  claim  of  the 
defendant  under  the  tax  deed. 

Stiles,  J.,  concurs. 

ON    RE-HEARING. 

The  opinion  upon  the  re-hearing  was  delivered  March  15, 
1894,  by 

Anders,  J. — Upon  a  re-argument  of  this  cause,  which 
was  granted  upon  petition  of  appellant,  our  attention  was 
directed  to  a  provision  of  the  revenue  act  of  1881,  which 
was  not  printed  in  the  code  or  session  laws  of  that  year, 
the  existence  of  which  was  unknown  both  to  the  court  and 
counsel  for  the  appellant  at  the  time  the  case  was  argued 
and  submitted,  and  which  will  compel  us  to  change  our 
former  opinion  as  to  one  of  the  material  points  therein  de- 
cided. We  there  held  (ante,  p.  617,)  that  the  trial  court  was 
right  in  concluding  that  the  three-year  statute  of  limitation 
prescribed  in  §  2939  of  the  Code  of  1881  was  a  bar  to 
plaintiff's  right  of  action,  for  the  reason  that  the  legislature 
must  have  intended  by  the  language  there  used  that  the 
statute  should  apply  to  all  tax  deeds  recorded  after  it  went 
into  operation.  But  it  appears  that  the  act  of  1881,  as 
passed  by  the  legislature,  and  now  on  file  in  the  office  of 
the  secretary  of  state,  and  of  which  §  2939  of  the  code  is  a 
part,  contains  also  the  following  provision: 

"This  act  to  tatve  effect  and  be  in  force  from  and  after 
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the  first  day  of  January,  1882,  but  not  to  apply  to  the  col- 
lection of  any  taxes  previously  levied."  Abbott's  Real 
Prop.  Stat.,  p.  541,  note. 

And  as  tax  sales  and  tax  deeds  are  matters  pertaining  to 
the  assessment  and  collection  of  taxes,  it  follows  that  said 
§  2939  is  not  applicable  to  the  tax  deed  in  question,  and 
that  we  were  in  error  in  holding  otherwise.  There  was  no 
other  limitation  law  in  force  at  the  time  this  action  was 
commenced,  except  the  general  law  upon  that  subject,  and 
that  was  neither  pleaded  nor  relied  on  by  the  defendant. 

We  see  no  reason  for  changing  the  views  expressed  by 
us  in  our  former  opinion  upon  the  remaining  questions 
therein  considered  and  discussed.  We  are  still  of  the  opin- 
ion that  the  county  treasurer  was  the  proper  party  to  exe- 
cute this  deed,  notwithstanding  the  provision  in  §  2968  of 
the  Code  of  1881,  that,  in  case  of  tax  deeds  given  for  the 
redemption  of  certificates  of  purchase  at  tax  sales  previ- 
ously made,  said  deeds  must  be  executed  under  the  act  of 
1879,  for  the  reason  that  that  act  expressly  provides  that 
tax  deeds  given  for  the  redemption  of  certificates  of  pur- 
chase at  tax  sales  previously  made  must  be  executed  under 
the  revenue  act  of  1877.  Laws  1879,  p.  48,  §  93.  A  con- 
sideration of  these  and  other  statutes  convinces  us  that  it 
was  the  intention  of  the  legislature  that  all  tax  deeds  should 
be  executed  in  accordance  with  the  law  in  force  at  the  time 
of  the  tax  sale  rather  than  that  in  effect  when  the  deed 
happened  to  be  made.  Both  the  law  of  1875  and  that  of 
1877  required  the  county  treasurer,  and  not  the  sheriff,  to 
execute  tax  deeds  to  property  sold  thereunder.  And  as 
the  tax  sale  under  consideration  was  made  when  the  act  of 
1875  was  in  force,  it  follows  that  the  deed  was  executed 
by  the  proper  officer. 

For  the  reasons  above  indicated  the  order  heretofore 
made  affirming  the  judgment  of  the  lower  court  must  be 
set  aside,  and  the  judgment  of  the  court  below  reversed, 
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and  the  cause  remanded  for  further  proceedings,  and  it  is 
accordingly  so  ordered. 

Dunbar,  C.  J.,  and  Scott  and  Stiles,  JJ.,  concur. 

Hoyt,  J. ,  concurs  in  the  result. 


[No. 600.    Decided  February  14, 1898.] 

Milton  L.  Baer,  Appellant,  v.  Melody  Choir,  Re- 
spondent. 

TAX  DEED  —  VOID  ASSESSMENT  —  ACTION   TO   RECOVER  LAND  — 
STATUTE  OF  LIMITATIONS. 

Under  the  revenue  law  of  1871,  the  assessment  of  unoccupied 
land  to  one  not  its  owner  was  unauthorized  and  void,  and  the  pre- 
sumption raised  by  a  tax  deed,  that  an  assessment  to  a  certain 
person  had  been  properly  made,  is  rebutted  by  evidence  showing 
ownership  in  another. 

The  statute  of  limitations  (Code  1881,  ch.  2)  is  not  controlled  or  1*33 
affected  by  §§1294,  1683,  Code  of  1881,  providing  that  "  when  a  lim-  Jjg. 
itation  or  period  of  time  prescribed  in  any  existing  statute  for  ac- 
quiring a  right  or  barring  a  remedy  has  begun  to  run  before  this 
code  takes  effect,  and  the  same  or  any  limitation  is  prescribed  in 
this  code,  the  time  which  has  already  run  shall  be  deemed  to  be 
part  of  the  time  prescribed  as  such  limitation  by  this  Code,"  as  such 
sections  were  parts  of  laws  on  special  subjects  enacted  in  1881,  and 
were"  not  embraced  in  the  civil  practice  act  of  that  year. 

Adverse  possession  of  real  property  from  August,  1878,  to  April, 
1890,  will  not  bar  an  action  quieting  title  thereto  either  under  the 
law  of  1862-3,  imposing  a  twenty-year  limitation  on  such  an  ac- 
tion, or  under  the  law  of  1881,  which  reduces  the  time  of  commenc- 
ing such  actions  from  twenty  to  ten  years. 

The  entire  revenue  act  of  1809  was  repealed  by  the  revenue  act 
of  1871,  although  portions  thereof  may  not  have  been  in  conflict 
with  anything  contained  in  the  later  law;  consequently  the  three- 
year  limitation  upon  the  right  to  institute  suits  for  the  recovery 
of  lands  sold  for  taxes,  which  was  contained  in  said  act  of  1869,  had 
no  application  to  tax  sales  under  the  revenue  law  of  1871. 
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Appeal  from  Superior  Court,  King  County. 

Beriah  Brown,  jr.,  Junius  Rochester,  and  Milton  L. 
Boer,  for  appellant. 

Hughes,  Hastings  c&  Stedman,  and  Fred.  II.  Peterson, 
for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Stiles,  J. — This  was  an  equitable  action  brought  by  the 
appellant,  who  was  in  possession  of  the  land  which  was  the 
subject  of  the  controversy,  to  quiet  his  title  against  two 
tax  deeds  and  a  quitclaim  deed.  The  disposition  of  the 
tax  deed  from  the  city  of  Seattle  and  the  quitclaim  deed 
seems  to  be  left  to  be  controlled  by  the  disposition  of  the 
case  made  upon  the  tax  deed  executed  by  the  sheriff  of 
King  county  to  the  respondent,  August  27,  1878.  The 
appellant  deraigned  complete  title  from  the  United  States 
to  himself  through  sundry  mesne  conveyances,  the  deed  to 
him  having  been  executed  February  7,  1889,  at  which  time 
he  went  into  possession  of  the  lots  in  question,  viz.,  lots 
7,  8  and  9,  block  22,  Edes  &  Knight's  addition  to  the  city 
of  Seattle.  The  chain  of  title  showed  that  one  Elizabeth 
B.  Bonnell  took  title  to  the  land  by  a  deed  October  8,  1870, 
and  the  conveyance  from  her  was  executed  January  29, 
1889.  Respondent  produced  a  tax  deed  from  the  treasurer 
of  King  county,  dated  August  27,  1878,  purporting  to'con- 
vey  the  lands  in  dispute  and  other  lands,  for  taxes  unpaid 
thereon  for  the  year  1875,  assessed  for  that  year  to  one 
N.  B.  Knight.  This  deed  was  recorded  in  the  office  of  the 
auditor  of  King  county  on  the  30th  day  of  April,  1879. 
Under  objection  this  deed  was  admitted  in  evidence,  but 
appellant  maintains  that  it  was  a  void  deed  under  the  evi- 
dence in  the  case. 

The  first  proposition  to  sustain  this  contention  is,  that 
the  property  was  not  assessed  to  the  owner  thereof,  Eliza- 
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beth  B.  Bonnell,  or  to  an  unknown  owner.  The  act  of 
1871  (Laws  1871,  p.  36),  contains  the  following  provi- 
sions in  regard  to  the  assessment  of  property  for  taxation: 

'%Sec.  6.  All  lands  shall  l>e  assessed  in  the  county  in 
which  the  same  shall  lie,  and  every  person  shall  be  assessed 
in  the  county  where  he  resides,  when  the  assessment  is 
made  for  all  real  and  personal  property  then  owned  by  him 
within  such  county;  but  land  owned  by  one  person  and  oc- 
cupied by  another  may  be  assessed  in  the  name  of  the 
owner  or  occupant;  and  unoccupied  land,  if  the  owner  is 
unknown,  may  be  assessed  as  such  without  inserting  the 
name  of  any  owner." 

4  i  Sec.  22.  Unoccupied  lands  liable  to  taxation,  when  the 
name  of  the  owner  is  unknown,  shall  be  described  and  the 
value  thereof  set  down  in  the  assessment  roll,  in  a  part 
thereof  separate  from  the  other  assessments,  in  the  same 
manner  that  lands  of  residents  are  required  to  be  described, 
and  the  value  thereof  designated." 

Sec.  23  contains  the  form  of  an  assessment  roll  for  real 
property,  and  §  17  prescribes  that  the  assessor  shall  set 
down  in  the  roll,  in  separate  columns,  according  to  the  best 
information  he  can  obtain — First,  The  names  of  all  the  tax- 
able persons  in  his  county;  second,  a  description  of  each 
tract  or  parcel  of  land  to  be  taxed,  etc.,  corresponding 
with  the  form  of  the  roll  given  in  §  23.  Sec.  33  was  as  fol- 
lows: 

"The  sheriff  shall  proceed  to  call  once  on  each  person 
named  in  the  transcript,  if  he  can  be  found  in  the  county, 
and  collect  the  taxes  charged  as  provided  in  this  act,  and  if 
not  then  paid  or  the  person  be  not  found,  shall  levy  the 
same  on  the  goods  and  chattels  and  other  personal  prop- 
erty of  such  person,  and  give  six  days'  notice  of  the  time 
and  place  of  sale  and  the  property  to  be  sold,  by  posting 
up  advertisements  in  four  public  places  in  the  county,  and 
sell  the  same  at  public  auction,  and  if  such  property  shall 
sell  for  more  than  the  taxes,  cost  and  damages,  the  surplus 
shall  be  paid  to  the  owner  thereof,"  etc. 

After  thus  calling  upon  each  person  named  in  the  tran- 
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script,  the  sheriff  was  required  to  make  his  return  to  the 
auditor,  showing  a  list  of  taxes  remaining  unpaid;  and 
thereupon  the  auditor  was  required  to  make  up  lists  of 
lands,  city  and  town  lots,  returned  as  delinquent,  with  the 
amount  of  taxes  due  thereon,  and  deliver  one  list  to  £he 
sheriff,  who  was  authorized  to  proceed  and  sell  the  property 
described  in  the  list.  Sec.  43  provided  for  the  correction  of 
the  name  of  any  person  taxed,  if  any  error  therein  were 
discovered,  and  the  person  be  taxable.  Sec.  38  declared 
that  the  certificate  of  purchase  should  be  held  to  convey  all 
right,  title  and  interest  of  t/te  person  in  whose  name  such 
land  or  town  lots  should  have  been  taxed;  and  §43  also 
provided  a  most  liberal  means  for  the  taxation  of  any  land 
found  to  have  been  omitted. 

From  these  provisions  we  think  it  is  clear  that  it  was  the 
intention  of  the  law  of  1871  that  somewhat  unusual  care 
should  be  taken  in  the  matter  of  assessing  real  estate  to  the 
owners  thereof.  In  this  instance  the  property  taxed  was 
unoccupied  land,  and  it  was  made  the  duty  of  the  assessor, 
if  the  owner  of  such  land  was  unknown,  to  assess  the  prop- 
erty as  unoccupied  land,  owner  unknown.  As  has  been 
seen,  Elizabeth  13.  Bonnell  had  been  the  owner  of  this  prop- 
erty since  1870,  and  it  is  made  reasonably  certain  by  the 
evidence  that  she  was  not  a  resident  of  King  county  or  of 
the  Territory  of  Washington.  Were  there  nothing  in  this 
case  but  the  recital  of  the  deed  that  the  property  had  been 
assessed  to  Knight  as  owner,  the  presumption  of  the  regu- 
larity of  all  former  proceedings  would  carry  the  presump- 
tion that  the  assessment  to  him  had  been  properly  made  by 
the  officer.  But  the  record  shows  that,  although  Knight 
had  been  the  owner,  he  had  conveyed  by  a  recorded  deed 
in  1870;  that  for  the  years  1873  and  1874,  at  least,  the 
lots  had  been  assessed  to  Mrs.  Bonnell,  and  that  Mrs.  Bon- 
nell did  not  convey  until  1889;  and  this  showing  was  suf- 
ficient to  rebut  the  presumption  which  the  deed  raised. 
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Respondent  maintains  that  the  act  of  the  assessor  in  in- 
serting the  name  of  Knight  was  a  mere  irregularity,  and 
'  cites  in  support  of  his  position,  Cooper  v.  Jackso?i,  71  Ind. 
244;  Stilz  v.  Indianapolis,  81  Ind.  582;  Peckham  v.  Mil- 
likan,  99  Ind.  352;  Corning  Town  Compcmy  v.  Davis,  44 
Iowa,  631;  but  a  reference  to  the  statute  under  which  the 
Indiana  cases  were  cited  shows  that  they  were  ail  based 
upon  a  provision  that  an  error  in  the  name  of  the  party 
to  whom  property  was  assessed  should  not  constitute  any-- 
thing  more  than  an  irregularity.  It  does  not  appear  from 
those  cases  whether  or  not  there  were  provisions  in  the 
revenue  law  of  Indiana  looking  toward  the  collection  of 
taxes  out  of  the  personal  property  of  the  individuals  against 
whom  the  tax  was  assessed,  and  making  a  demand  a  condi- 
tion precedent  to  the  right  to  sell  real  estate;  but  it  is  the 
more  likely  that  no  such  provision  existed,  as  it  is  not  a 
usual  provision  in  tax  laws.  In  the  Iowa  case,  land  was 
assessed  to  an  unknown  owner  when  the  fact  was  the  owner 
resided  in  the  county,  and  the  records  disclosed  his  name, 
and  the  court  merely  presumed  that  the  assessor  did  his 
duty  in  endeavoring  to  ascertain  the  name  of  the  owner, 
and  that  the  name  was  in  fact  unknown  to  him.  The  better 
rule  upon  this  subject  is  laid  down  in  Whitney  v.  Tlwmas, 
23  N.  Y.  281.  The  statute  there  construed  is  the  same  as 
our  act  of  1871  in  substance,  and  it  was  held  that  such  an 
assessment  was  unauthorized  and  void.  A  recent  case 
upon  the,  same  subject  is  Murtaiigh  v.  New  York  Central, 
etc.,  R.  H.  Co.,  3  N.  Y.  Supp.  483,  where  the  same  result 
was  reached.  [Citation  corrected  in  opinion  on  re-hearing.] 
The  assessment  being  void  as  against  the  true  owner,  it 
is  conceded  by  respondent  that  there  was  no  sale,  and  that 
the  deed  was  void  also.  For  the  reason  that  there  was  no 
sale,  it  is  also  conceded  that  the  special  three-year  limita- 
tion, found  in  §2939  of  the  Code  of  1881,  has  no  applica- 
tion.    But  it  is  maintained  that  although  the  deed  was 
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void  it  afforded  color  of  title  under  which,  by  virtue  of  the 
circumstances  of  this  case,  respondent  is  entitled  to  be  pro- 
tected in  asserting  title  by  adverse  possession  maintained  * 
for  more  than  ten  years.  It  is  not  necessary  to  pass  upon 
the  facts  claimed  to  constitute  adverse  possession.  Re- 
spondent received  his  certificate  of  sale  about  July,  1876, 
and  immediately  went  upon  the  lands  certified  to  have  been 
sold,  and  assumed  to  be  the  owner  of  them,  and  continued 
-to  exercise  acts  of  ownership  and  dominion  over  them  until 
1888.  In  1889  appellant  entered  peaceably  and  has  been 
in  undisturbed  possession  ever  since. 

The  statute  of  1871  did  not  in  terms  give  a  purchaser  at 
a  tax  sale  any  right  of  possession  of  lands  sold,  before  the 
issuance  of  the  deed,  and  such  a  possession  would  not  be 
4 ' under  color  of  title;"  but  if  the  continuance  of  a  posses- 
sion initiated  in  that  way  could  be  the  adverse  possession 
contemplated  by  the  law  on  that  subject,  then  there  was 
more  than  ten  years  of  such  possession  from  the  date  of 
the  deed  to  the  commencement  of  this  action;  for  the  con- 
structive possession,  claimed  to  have  existed  for  all  of  the 
time  but  very  short  periods,  was  as  fully  continued  after 
the  respondent  left  the  state  in  1888  as  before. 

This  deed  was  taken  in  1878,  when  the  statute  of  limita- 
tions allowed  twenty  years  for  the  commencement  of  ac- 
tions for  the  recovery  of  real  property  (Laws  1862-3,  p. 
86);  and  this  continued  to  be  the  law  until  1881,  under 
the  revisions  of  1869,  1873  and  1877.  There  never  had 
been,  however,  any  limitation  upon  the  time  for  commenc- 
ing actions  to  remove  a  cloud  from  a  title  by  one  in  pos- 
session; although  in  a  case  like  this,  where  an  adverse 
possession  has  been  maintained  for  the  full  term  of  the 
statute  under  the  instrument  alleged  to  constitute  the  cloud, 
it  is  a  defense  to  the  action.  But  §  26  of  the  Code  of  1881 
reduced  the  time  from  twenty  to  ten  years,  and  the  only 
remaining  point  in  controversy  is  whether  or  not  the  new 
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limitation  had  the  effect  to  complete  respondent's  adverse 
possession  August  27,  1888,  instead  of  ten  years  later,  as 
would  have  been  the  case  under  the  old  law.  This  action 
was  commenced  April  25,  1890,  too  late  by  eight  months, 
according  to  respondent's  contention,  but  in  abundance  of 
time  according  to  the  other  side.  There  are  two  sections 
(1294  and  1683)  in  the  Code  of  1881  which  respondent 
urges  should  be  taken  as  governing  this  matter,  and  they 
are  in  the  following  terms: 

"When  a  limitation  or  period  of  time  prescribed  in  any 
existing  statute  for  acquiring  a  right  or  barring  a  remedy 
has  begun  to  run  before  this  code  takes  effect,  and  the  same 
or  any  limitation  is  prescribed  in  this  code,  the  time  which 
has  already  run  shall  be  deemed  to  be  part  of  the  time  pre- 
scribed as  such  limitation  by  this  code." 

It  has,  perhaps,  been  a  misfortune  to  the  people  of  the 
territory  and  state  that  the  acts  of  the  legislature  of  1881 
have  not,  for  the  most  important  part,  been  printed  except 
in  the  volume  known  as  the  code  of  that  year,  and  this  is 
an  evidence  of  it;  for  the  civil  practice  act  passed  Decem- 
ber 1,  1881,  which  ends  with  §  763,  did  not  contain  either 
of  the  sections  above  mentioned.  Section  1294  was  con- 
tained in  an  act  entitled  "An  act  relative  to  crimes  and 
punishments  and  proceedings  in  criminal  cases,"  passed 
November  16,  1881;  and  §  1683  was  contained  in  an  act 
entitled  "An  act  defining  the  jurisdiction  and  practice  in 
probate  courts  of  Washington  Territory,"  passed  Novem- 
ber 4, 1881  (Abbott's  Real  Property  Statutes,  No.  339,  n.). 
Both  acts  were  approved  December  1,  1881,  and  went  into 
effect  immediately;  and  wherever  in  the  code  the  words 
4 'this  code"  are  found,  the  acts  read  "this  act"  only.  In 
the  face  of  these  facts  it  cannot  be  held  that  the  sections 
quoted  had,  or  were  intended  to  have,  effect  outside  of  the 
domain  of  the  laws  of  which  they  were  parts;  and  the  con- 
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elusion  is  imperative  that  the  general  statute  of  limitations 
found  in  chapter  2  of  the  Code  of  1881  is  not  controlled 
or  affected  by  them. 

The  supreme  court  of  the  United  States,  in  Sohn  v.  Wat- 
erson,  17  Wall.  596,  a  case  where  it  was  unfettered  by  any 
state  statute  or  judicial  construction,  preferred  to  hold  that 
a  new  statute  of  limitations  took  effect  upon  preexisting 
rights  of  action,  and  limited  them,  but  that  in  every  such 
case  the  full  time  allowed  by  the  new  statute  should  be 
available  to  the  complainant;  and  it  has  consistently  ad- 
hered to  that  view.  Some  of  the  state  courts  have  taken 
different  views,  with  the  confusing  effects  pointed  out  by 
the  federal  supreme  court.  In  view  of  the  policy  of  quiet- 
ing titles,  as  shown  forth  in  the  shortening  of  the  time  for 
bringing  these  real  property  actions,  we  should  follow  SoAn 
v.  Waternon,  and  hold  that  in  this  case  the  respondent's 
title  would  have  become  perfect  (the  facts  of  possession 
being  assumed  to  be  sufficient)  December  1,  1891,  unless 
the  next  consideration  to  be  mentioned  should  have  some 
effect. 

It  is  suggested  that  §  760  of  the  Code  of  1881,  reading 
"No  action  or  proceedings  commenced  before  this  code 
takes  effect,  and  no  right  accrued,  is  affected  by  its  provis- 
ions," continued  the  twenty-year  statute  in  full  force  as 
to  all  such  rights  of  action  then  existing;  but  inasmuch  as 
it  is  not  necessary  that  we  decide  the  latter  point,  we  prefer 
to  leave  it  open  until  a  case  is  presented  in  which  it  shall 
be  the  governing  test. 

We  hold,  therefore,  that  the  appellant  was  entitled  to 
have  his  title  quieted  as  prayed  for;  and  the  decree  is  set 
aside  and  the  cause  remanded  to  the  superior  court  for  that 
purpose. 

Dunbar,  C.  J.,  and  Hoyt,  Scott  and  Anders,  JJ., 
concur. 
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The  opinion  on  the  re-hearing  was  delivered  March   16, 
1894,  by 

Stiles,  J.  —  Deeming  that  there  was,  perhaps,  some  con- 
flict between  the  decision  in  this  case  and  that  of  Ward  v. 
Huggins,  ante,  p.  617,  we  granted  re-hearings  in  both  cases, 
and  both  are  now  ready  for  final  disposition.  We  adhere 
to  the  decision  made  in  this  case  at  the  former  hearing;  but 
there  are  matters  raised  in  the  later  briefs  which  require 
notice. 

1.  We  were  in  error  when  we  stated  in  the  former  de- 
cision that  the  record  showed  that  the  lots  had  been  as- 
sessed to  Mrs.  Bonnell  for  the  years  1873-4,  and  that  she 
did  not  convey  until  1889.  All  that  appeared  from  the 
record  was,  that  the  lots  were  conveyed  to  her  in  1870, 
and  that  she  conveyed  to  the  appellant's  grantor  in  1889. 
The  legal  presumption  is  (and  it  is  so  conceded  to  be  by 
counsel),  that  she  did  not  convey  to  any  other  person 
in  the  interim;  therefore  she  did  not  convey  to  Knight, 
and  therefore  he  was  not  the  person  to  whom  the  property 
was  assessable  in  1875.  On  the  other  hand  two  presump- 
tions are  claimed  for  the  position  that  Knight  was  the 
owner:  (1)  That  an  officer  has  performed  his  duty  in  ac- 
cordance with  law;  (2)  the  presumption  declared  by  the 
statute  to  the  effect  that  the  deed  should  be  presumptive 
evidence  of  the  regularity  of  all  former  proceedings. 

But  in  tax  proceedings  the  presumption  in  favor  of  offi- 
cial acts  did  not  prevail;  for  before  the  statute  the  holder 
of  a  tax  deed  was  bound  to  prove  the  regularity  of  every 
essential  step  to  sustain  his  title.  As  to  the  statutory  pre- 
sumption, it  is  clear  that  it  was  enacted  merely  for  the 
purpose  of  changing  the  burden  of  proof.  Before  it  the 
purchaser  must  prove  a  perfect  compliance  with  the  tax 
laws;  but  under  it  the  owner  must  show  a  substantial  de- 
fect in  the  proceedings  before  he  would  be  entitled  to  have 


640  BAER  v.  CHOIR. 


Opinion  on  Re- hearing— Stiles,  J.       »     [7  Wash. 

the  deed  set  aside.  Having  shown  facts  which  raised  the 
legal  presumption  that  Mrs.  Bonnell  was  the  owner  from 
1870  to  1889,  we  think  the  presumption  of  the  statute 
was  neutralized,  and  the  burden  of  showing  that  Knight 
was  in  fact  the  owner  rested  upon  the  respondent  And 
this  ought  to  be  the  law  of  the  case,  for  if  we  suppose 
Mrs.  Bonnell  not  to  be  alive  at  the  time  of  the  trial,  it 
would,  in  all  probability,  be  impossible  to  prove  that  she 
did  not  convey  to  Knight,  or  to  some  one  who  conveyed 
to  him,  between  1870  and  1875;  but,  on  the  other  hand, 
if  she  did  convey,  a  resort  to  the  records  of  the  county 
would  almost  certainly  disclose  the  fact  and  settle  the  mat- 
ter beyond  controversy. 

2.  Counsel  claim  to  have  been  misunderstood  as  to  their 
concession  on  the  subject  of  the  three-year  statute.  The 
former  opinion  said: 

"The  assessment  being  void  as  against  the  true  owner, 
it  is  conceded  by  respondent  that  there  was  no  sale,  and 
that  the  deed  was  void  also.  For  the  reason  that  there 
was  no  sale,  it  is  conceded  that  the  special  three-year  lim- 
itation found  in  §2939  of  the  Code  of  1881  has  no  appli- 
cation." 

The  language  of  the  brief  was: 

"It  is  also  to  be  observed  that  our  statute  applies  the 
limitation  only  to  cases  where  the  land  has  been  'sold 
for  taxes. '  If  there  has,  in  fact,  been  no  legal  assessment 
or  levy,  there  can,  in  law,  be  no  tax.  So,  likewise,  if  there 
has  been  no  sale,  the  statute  has  no  application." 

Having  held  the  assessment  to  be  absolutely  void,  we 
take  it  that  there  was  no  assessment,  no  tax  and  no  sale, 
although  there  may  have  been  an  abortive  attempt  to  ac- 
complish each  of  these.  What  has  just  been  said,  how- 
ever, must  be  taken  to  apply  only  to  the  particular  revenue 
act  of  1871.  In  this  connection  it  is  called  to  our  atten- 
tion that  one  of  the  cases  cited  in  support  of  the  proposi- 
tion that  the  assessment  was  void  was  Murtaughv.  Railroad 
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Cfr.,  3  N.  Y.  Supp.  483.  The  proper  citation  was  Zvnk  v. 
McManus,  Id.  487. 

Concerning  the  merits  of  the  question  as  to  the  three- 
year  statute  of  1881,  in  Ward  v.  Huggins,  supra^  we  have 
held  that  it  had  no  application  to  tax  deeds  issued  in  pur- 
suance of  sales  made  under  prior  revenue  laws.  It  is 
maintained,  however,  that  as  the  same  provision  occurred 
in  the  revenue  law  of  1869  (Laws,  p.  176),  and  as  the  re- 
pealing clause  of  the  act  of  1871  only  covered  all  acts  and 
parts  of  acts  in  conflict  with  the  new  act,  the  limitation 
section  remained  the  law  of  the  territory,  because  it  did 
not  conflict  with  anything  contained  in  the  new  law.  Each 
of  these  acts  was  entitled  "An  act  to  provide  for  the  as- 
sessing and  collecting  county  and  territorial  revenue;'' 
each  covered  the  same  subject  matter;  and  it  was  evidently 
the  legislative  intention  that  the  entire  act  of  1869,  as  a 
revenue  measure,  should  cease  to  have  any  existence.  If 
all  the  points  of  difference  in  an  old  revenue  law  which 
were  not  clearly  in  conflict  with  the  new  act  should  be  con- 
strued to  remain  in  force,  the  problems  of  taxation  would 
be  multiplied  beyond  human  understanding.  To  have  to 
understand  and  obey  one  law  at  a  time  is  as  much  as  the 
average  citizen  is  equal  to. 

3.  Chapter  22,  Acts  of  1887-8,  p.  43,  is  invoked.  If 
the  tax  deed  in  question  was  void,  and  if  the  act  mentioned 
was  intended  to  apply  retrospectively  so  as  to  affect  such 
cases  as  this,  then  the  act  is  open  to  the  objection  that  the 
effect  of  it  would  be  to  take  property  without  any  process 
of  law;  and  therefore  it  must  be  obnoxious  to  both  the 
federal  and  the  state  constitutions. 

Ordered  as  before. 

Dunbar,  C.  J.,  and  Hoyt,  Scott  and  Anders,  JJ., 
concur. 
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[No.  881.    Decided  June  3, 1893.] 

Mary  E.  Webster,  Respondent,  v.  Seattle  Trust  Com- 
pany et  aL,  Appellant*. 

WILLS  —  CHILDREN  UNPROVIDED  FOR  —  DISTRIBUTION  OF  ESTATE 
BY  STATUTE  —  CONSTRUCTION  OF  WILL  BY  PROBATE  COURT  — 
ESTOPPEL. 

Where  the  judgment  of  a  probate  court  that  a  decedent  died  in- 
testate as  to  his  children  for  the  reason  that  they  were  not  named  or 
provided  for  in  his  will,  as  required  by  §1325,  Code  1881,  and  its  or- 
der of  distribution  of  such  decedent's  estate  accordingly,  have  re- 
mained undisturbed  and  unappealed  from  for  a  period  of  ten  years, 
other  courts  are  estopped  to  construe  the  will  upon  that  point. 

Although  a  will  may,  under  the  provisions  of  §  1325,  Code  1881,  be 
inoperative  as  to  the  testator's  children,  and  they  entitled  to  share 
in  the  testator's  estate  as  if  he  had  died  intestate,  yet  the  will  is 
valid  for  all  other  purposes;  and  a  devise  of  all  the  testator's  estate 
to  his  wife  during  her  lifetime,  with  remainder  to  his  heirs,  will 
operate,  where  there  are  two  children,  to  give  the  widow  but  a  life 
estate  in  one  third  of  the  testator's  separate  property. 

The  power  given  probate  courts  by  the  legislature  of  Washing- 
ton Territory  to  make  distribution  of  a  testator's  estate  to  his  minor 
children  when  they  were  not  provided  for  in  his  will,  was  not  in 
contravention  of  the  organic  act  ( 10  U.  S.  St.  at  Large,  172)  creating 
such  courts. 

Appeal  from  Superior  Court,  Kvng  County. 

Greene  cfc  Turner,  A.  W.  Hastie,  and  Jamts  B.  Howe,  for 
appellants. 

Preston,  Carr  <&  Preston,  and  W.  R.  Bdl,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Stiles,  J. — Henry  A.  Webster  died  in  1883,  leaving  a 
will  made  in  1876.  At  the  date  of  the  will  he  was  a  mar- 
ried man,  and  had  one  child,  a  minor,  who  died  before  his 
father.  Two  other  children  were  born  after  the  date  of 
the  will,  and  survived  their  father,  and  they  and  the  widow 
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were  the  heirs  at  law  of  the  decedent's  estate.  The  will 
contained  but  one  disposing  clause,  aside  from  a  direction 
for  the  payment  of  debts,  which  was  as  follows: 

"I  give,  bequeath  and  devise  all  my  estate,  real  and 
personal,  of  which  I  may  die  seized  and  possessed,  to  my 
wife,  Mary  Elizabeth  Webster,  now  living  at  Port  Town-% 
send,  Washington  Territory,  during  her  lifetime;  what  re- 
mains of  the  same  at  her  death  shall  revert  to  my  heirs  at 
law." 

Probate  of  the  will  was  had  in  1883,  in  Jefferson  county; 
and  thereafter,  in  the  year  1884,  upon  petition  of  the 
widow  and  executrix,  the  probate  court  ordered  a  distri- 
bution of  the  estate,  in  accordance  with  the  statutes  of 
descent,  viz. ,  one-half  of  the  community  property  and  one- 
third  of  the  separate  property  to  the  widow,  and  one-fourth 
of  the  community  and  one-third  of  the  separate  property 
to  each  of  the  children.  In  arriving  at  this  result  the  court 
found  that,  "whereas  the  failure  to  mention  the  minor 
heirs  in  said  will,  they  having  been  born  after  said  will, 
(Henry  A.  Webster)  did  in  accordance  with  §1325  of 
Code  of  1881,  die  intestate." 

This  case  arises  upon  an  action  brought  by  the  widow 
in  1892,  to  compel  specific  performance  of  a  contract  made 
by  her  with  the  appellant,  the  Seattle  Trust  Company,  for 
the  sale  of  lot  4,  section  27,  township  25  north,  range  4 
east,  in  King  county,  wherein  she  covenanted  for  the  con- 
veyance of  an  unincumbered  fee  simple  title.  This  tract 
was  included  in  the  inventory  of  property  administered 
upon  in  Jefferson  county,  and  was  there  found  to  be  the 
separate  property  of  the  deceased.  In  the  record  of  the 
case  there  is  an  exemplified  copy  of  the  record  in  the  pro- 
bate court  of  Jefferson  county,  including  certain  orders 
which  we  have  not  yet  mentioned,  but  which  are  not  to  be 
lost  sight  of.  Subsequent  to  the  order  of  distribution,  and 
in  September,  1884,  an  order  of  the  probate  court  appears, 
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which  recites  that  it  has  been  satisfactorily  shown  to  the 
court  that  the  real  estate  of  the  decedent,  which  included 
numerous  tracts  of  land  in  each  of  nine  counties  in  the 
territory,  is  incapable  of  fair  and  actual  partition  or  di- 
vision amongst  the  heirs  at  law;  therefore,  upon  the  peti- 
tion of  the  executrix,  and  upon  the  consent  of  the  guardian 
of  the  children,  an  order  of  sale  of  the  whole  of  this  prop- 
erty at  public  auction  is  made.  Pursuant  to  this  order  ap- 
pears a  return  of  sale  of  the  tract  in  question  to  James  R. 
Hay  den,  a  confirmation  of  the  sale,  and  an  executrix'  deed 
to  the  purchaser,  December  11,  1884.  On  December  16, 
1884,  Hayden  and  wife  quitclaimed  the  tract  to  Mrs.  Web- 
ster, the  respondent. 

The  course  of  proceeding  taken  in  this  case,  both  in  the 
superior  court  and  here,  by  both  parties,  seems  to  ignore 
all  of  the  recorded  acts  of  the  probate  court  of  Jefferson 
county*  subsequent  to  the  probate  of  the  will.  The  com- 
plaint alleges  that,  notwithstanding  that  the  children  of 
Webster  were  in  effect  named  in  the  will,  and  were  pro- 
vided for  therein,  and  that  the  will  was  a  valid  and  opera- 
tive will  in  all  respects  upon  the  whole  estate  of  the 
decedent,  "the  said  probate  court,  without  formal  adjudi- 
cation, however,  did  treat  the  said  will  as  absolutely  void, 
and  did  proceed  to  administer  the  said  estate  in  all  respects 
as  if  the  said  decedent  had  died  intestate. "  The  proof  upon 
this  point  is  silent,  excepting  through  the  production  of  the 
record,  and  the  finding  of  the  superior  court  is  merely  that 
after  the  proof  of  the  will  the  probate  court  did  u  treat  the 
will  as  void,"  and  proceeded  to  administer  the  estate  as 
though  Webster  had  died  intestate.  Nothing  at  all .  is 
made  of  the  sale  by  the  executrix  to  Hayden,  or  of  his  con- 
veyance to  Mrs.  Webster.  In  short,  there  are  two  ques- 
tions presented  here,  both  of  which  are  based  upon  the  will 
itself,  from  which  alone  it  is  assumed  the  title  is  to  flow: 
( 1 )  Did  Webster  die  intestate  as  to  his  children  ?    (  2  )  Has 
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Mrs.  Webster  any  power  of  sale  under  the  will,  and  if  she 
has,  does  it  cover  only  her  life  estate,  or  can  she  alienate 
the  fee  ?    . 

It  is  somewhat  embarrassing  to  feel  compelled  to  go  outr 
side  of  the  case  presented  by  counsel,  but  we  are  unable  to 
understand,  as  at  present  advised,  why  the  order  of  distri- 
bution of  the  probate  court,  made  nearly  ten  years  ago  and 
not  appealed  from,  should  not  now  stand;  and  why  all 
courts  are  not  estopped  to  construe  the  will  upon  the  first 
point  above  stated.  That  court  had  full  jurisdiction  to  de- 
termine the  matter  of  distribution,  both  upon  questions  of 
law  and  fact,  and  it  is  not  shown  that  anything  was  want- 
ing to  its  exercise  of  its  power  at  the  time  of  its  action. 
Both  the  subject  matter  and  the  persons  were  before  it,  and 
it  rendered  its  judgment,  not  informally,  as  the  complaint 
here  alleges,  but  with  as  much  formality  as  is  displayed  in 
any  part  of  the  voluminous  proceedings  in  this  record.  The 
exact  phrase  used,  viz.,  that  Webster  died  "intestate,"  was 
not  quite  correct,  inasmuch  as  the  statute  limited  the  intes- 
tacy, if  any,  to  the  children,  and  the  will  for  all  other  pur- 
poses remained.  But  Mrs.  Webster  was  duly  appointed 
executrix,  not  administratrix,  and,  as  required  by  the  will, 
she  served  without  bond,  showing  that  the  will  was  not 
lost  sight  of.  From  this  order  of  distribution  an  appeal 
lay  to  the  district  and  supreme  court  of  the  territory,  and 
the  supreme  court  of  the  United  States;  but  the  record 
does  not  show  this  adjudication  to  have  ever  been  reversed. 
On  the  contrary  the  very  next  proceeding  is  an  application 
upon  the  part  of  Mrs.  Webster,  in  her  capacity  of  execu- 
trix, for  a  sale  of  the  real  estate,  because  it  could  not  be 
fairly  partitioned;  showing  that  she  was  accepting  and 
availing  herself  of  the  judgment  of  the  probate  court.  Un- 
less, therefore,  there  be  some  other  undisclosed  feature  of 
the  case,  we  think  the  court  below  was  in  error  in  ruling 
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that  Mrs.  Webster  took  anything  but  the  estate  allowed 
her  by  the  will  in  one-third  of  the  realty. 

Concerning  the  sale  made  by  the  probate  court  we  shall 
express  no  opinion.  It  was  apparently  not  presented  to 
the  court  below,  as  it  has  not  been  here.  If  it  was  a  valid 
sale,  then,  of  course,  the  judgment  of  the  superior  court  was 
right  although  the  reasons  were  not,  and  the  appellant  must 
take  the  title;  if,  on  the  other  hand,  the  sale  was  tainted  by 
illegality,  the  right  to  have  performance  of  the  contract 
may  fail.  In  the  present  condition  of  the  case  we  do  not 
feel  justified  in  making  any  disposition  of  it  upon  the  basis 
of  the  executrix'  deed. 

Reversed,  and  complaint  dismissed. 

By  this  termination  of  the  case  we  do  not  intend  to  pre- 
clude any  right  the  respondent  may  have  to  tender  a  deed 
based  upon  her  deed  from  Hayden. 

Dunbar,  C.  J.,  and  Scott  and  Anders,  JJ.,  concur. 

Hoyt,  J.,  disqualified. 

ON    RE-HEARING. 

The  opinion  on  the  re-hearing  was  delivered  February  20, 
1894,  by 

Stiles,  J.  —  Owing  to  the  peculiar  disposition  made  of 
this  case  at  the  May,  1893,  session  of  the  court,  a  petition 
for  re-hearfrig  was  granted,  as  matter  of  course,  and  argu- 
ment has  been  heard  upon  the  question  suggested  by  the 
former  decision,  viz.,  the  finality  of  the  judgment  of  the 
probate  court  of  Jefferson  county  decreeing  distribution  of 
the  estate  of  Henry  A.  Webster.  The  respondent  submits 
that  this  decree  was  not  a  binding  adjudication  because  the 
court  which  rendered  it  did  not  have  jurisdiction  of  the 
subject  matter  of  it,  and  was  also  without  jurisdiction  to 
render  a  decree  that  the  will  was  void,  or  that  the  dece- 
dent died  intestate.     In  order  that  there  may  be  no  mis- 
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take,  we  quote  the  three  propositions  made  in  the  brief,  in 
full,  viz. : 

"1st.  Assuming  for  the  moment  that  the  provisions  of 
the  probate  practice  act  of  the  territory,  in  force  during 
the  administration  of  the  Webster  estate,  were  within  the 
legislative  powers  of  the  territorial  legislature,  and  that 
the  legislature  intended  thereby  to  vest  in  said  court  juris- 
diction to  construe  wills  of  decedents  and  render  decrees 
of  distribution  involving  the  construction  of  wills,  which 
decrees  should  have  the  binding  force  of  prior  adjudica- 
tions upon  questions  of  disputed  titles  subsequently  raised, 
nevertheless  said  probate  court  could  have  no  jurisdiction  to 
decide  that  a  person  who  left  a  will  did  in  fact  die  inestate, 
and  could  have  still  less  jurisdiction  to  distribute  under  the 
laws  of  descent  the  estate  of  one  who  himself  by  his  will 
had  otherwise  distributed  his  own  estate,  as  was  attempted 
in  this  case;  or,  to  state  the  proposition  in  other  words, 
the  court  being  one  of  special  and  limited  jurisdiction  de- 
riving all  its  powers  from  statutes  and  being  required  to 
proceed  within  certain  limits  marked  out  by  the  statute, 
and  it  appearing  on  the  face  of  its  proceedings  that  in  dis- 
tributing the  estate  of  one  who  died  testate,  as  though  he 
had  died  intestate  and  otherwise,  or  to  other  persons  than 
directed  by  the  will,  it  has  exceeded  the  authority  given  it 
by  the  statute,  its  decree  is  absolutely  void  and  should  be 
treated  as  a  nullity. 

44  2d.  Assuming  that  the  provisions  of  the  said  probate 
practice  act  did  not  in  any  respect  conflict  with  the  organic 
act,  nevertheless  the  legislature  did  not  intend  by  said  act 
to  vest  in  said  court  jurisdiction  to  construe  a  will  or  to 
render  a  decree  distributing  real  property  devised  by  will, 
where  the  decree  involved  the  determination  of  doubtful 
provisions  of  a  will,  or  the  construction  of  a  will  at  all, 
certainly  not  that  a  decree  so  rendered  should  be  of  force 
as  a  binding  adjudication  of  property  rights  between  per- 
sons in  esse. 

44  3d.  If  the  said  legislature  so  intended,  the  provisions 
of  said  act,  so  far  as  calculated  to  effectuate  such  intention, 
were  and  are  in  conflict  with  the  organic  act,  and  there- 
fore void.'" 
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Reduced  to  simple  terms,  these  propositions  are:  (1) 
The  probate  court  had  no  power  to  construe  a  will;  (2) 
the  decree  entered  involved  the  construction  of  a  will; 
(3)  therefore,  the  decree  was  void.  Certainly  no  more 
important  matter  has  come  up  for  our  determination,  since 
we  cannot  but  be  aware  that  the  probate  courts  of  the  ter- 
ritory for  well-nigh  forty  years  proceeded  as  they  were 
apparently  directed  by  the  statute,  and  made  many  decrees 
such  as  that  here  in  controversy. 

The  organic  act  (10  IT.  S.  St.  at  Large,  p.  172)  created 
the  territorial  probate  courts,  and  provided  that  their  juris- 
diction should  be  "as  limited  by  law."  This  phrase  "as 
limited  by  law"  was  construed,  in  Ferris  v.  Higley,  20 
Wall.  375,  to  mean  that  the  territorial  probate  courts 
should  have  such  jurisdiction  as  the  history  of  English  and 
American  jurisprudence  shows  to  have  been  conferred 
upon  courts  organized  for  the  establishment  of  wills  and 
the  administration  of  the  estates  of  decedents,  with  such 
functions  as  have  been  added  by  statute  concerning  the 
guardianship  of  infants,  allottment  of  dower,  and  others 
related  more  or  less  to  the  same  general  subject.  The 
legislature  of  Utah  had  attempted  to  make  the  probate 
courts  of  that  territory  courts  of  general  jurisdiction,  coor- 
dinate in  their  powers  with  the  district  courts,  and  counsel 
argued  that,  as  the  authority  conferred  upon  the  legislature 
extended  to  all  rightful  subjects  of  legislation,  the  defini- 
tion of  the  jurisdiction  of  the  probate  courts  was  within 
that  authority,  and  that  the  law  meant  by  the  phrase  "as 
limited  by  law ' '  was  the  acts  of  the  territorial  legislature, 
in  the  absence  of  congressional  enactmefit.  These  posi- 
tions were  denied,  and  the  law  was  held  void;  but  in  de- 
ciding the  case  the  court  said: 

* 4  We  are  not  prepared  to  say  that,  in  deciding  what  law 
is  meant  in  this  phrase,  'as  limited  by  law,'  we  are 
wholly  to  exclude  laws  made  by  the  legislature  of  the  ter- 
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ritory.  There  may  be  cases  where  that  legislature,  con- 
ferring new  rights,  or  new  remedies,  or  establishing 
anomalous  rules  of  proceedings  within  their  legislative 
power,  may  direct  in  what  court  they  shall  be  held.  Nor 
are  we  called  on  to  deny  that  the  functions  and  powers  of 
the  probate  courts  may  be  more  specifically  defined  by 
territorial  statutes,  within  the  limit  of  the  general  idea  of 
the  nature  of  probate  courts,  or  that  certain  duties  not 
strictly  of  that  character  may  be  imposed  on  them  by  that 
legislation." 

Lochnwne  v.  Martin,  1  Kan.  494;  Moore  v.  Kovbly,  1 
Idaho,  55;  McCray  v.  Baker,  3  Wy.  192,  are  to  the  same 
effect,  each  holding  that  the  territorial  legislature  was  in- 
competent to  confer  upon  the  probate  courts  general  juris- 
diction in  law  and  equity.  Moore  v.  Kovl)ly  construed  a 
statute  of  Washington  Territory,  and  the  decision  was  cited 
with  approval  in  Ferris  v.  Higley. 

ChadwicJc  v.  CluidtoicJc,  6  Mont.  566,  held  that  a  terri- 
torial probate  court  could  not  entertain  a  proceeding,  even 
upon  stipulation,  where  the  gist  of  the  relief  asked  was  the 
construction  of  a  will,  because  the  construction  of  wills  is  a 
branch  of  equity  jurisprudence,  a  proposition  not  to  be  in 
the  least  questioned.  No  statute  is  referred  to  in  the  Mon- 
tana case,  as  support  for  the  jurisdiction  there  exercised 
by  the  probate  court;  nor  do  counsel  in  this  case  contend 
that  there  has  been  any  attempt  to  confer  upon  the  pro- 
bate courts  of  Washington  Territory  anything  in  the  way 
of  general  chancery  powers,  including  this  matter  of  con- 
struing wills.  But  it  does  appear  that  when  this  will  was 
probated,  our  statute  expressly  authorized  the  court  to  do 
what  it  did  in  distributing  portions  of  the  estate  to  the 
minor  children,  and  unless  the  authority  conferred  and  ex- 
ercised contravened  the  law  of  congress,  its  action  was 
lawful. 

Congress  left  the  entire  matter  of  declaring  who  might 
make  wills,  who  inherit,  and  what  should  constitute  a  will. 
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to  the  territorial  legislature.  Neither  did  it  assume  to  in- 
terfere with  the  method  of  administering  estates,  or  with 
their  custody  during  administration,  or  with  the  means  and 
manner  of  distribution.  The  legislature  enacted  a  code  of 
laws  governing  these  subjects,  and  entrusted  the  adminis- 
tration of  them  to  the  probate  courts,  which  it  might  law- 
fully do,  unless  in  some  given  particular  the  jurisdiction 
thus  conferred  transgressed  the  limitation  fixed  by  con- 
gress. In  this  probate  code  there  is  no  attempt  to  confer 
general  equity  powers,  but  thei'e  is  some  delegation  of 
equity  power  in  connection  with  the  subject  matter  of  the 
law;  for  instance,  probate  courts  were  authorized  to  parti- 
tion real  estate  in  aid  of  final  distribution,  ch.  108,  Code 
of  1881;  and  partition,  in  the  absence  of  statutory  provis- 
ions, is  a  distinct  branch  of  equity,  and  yet  it  is  quite 
commonly,  in  this  country,  within  the  jurisdiction  of  pro- 
bate courts.  17  Am.  &  Eng.  Ency.  of  Law,  p.  712;  Woer- 
ner's  Law  of  Adm'n,  §567. 

Under  provisions  of  the  constitution  and  the  statutes  of 
Oregon,  which  were  very  materially  different  from  ours, 
the  supreme  court  of  that  state,  in  Ilanner  v.  Silver,  2  Or. 
337,  held  that  upon  the  discharge  of  the  administrator  the 
real  estate  went  directly  to  the  heirs  at  law  without  any 
order  or  decree  therefor,  and  that  therefore  the  probate 
court  had  no  power  to  make  partition.  The  difference  re- 
marked as  existing  between  the  law  of  Oregon  and  that 
of  Washington  consists  in  the  provision  of  our  code  (1881), 
§  1444,  which  is  that  the  administrator  or  executor  shall 
take  possession  of  and  hold  the  estate,  both  real  and  per- 
sonal "until  the  estate  shall  be  settled  or  delivered  over, 
by  arder  of  the  probate  court,  to  the  heirs  or  devisees,"  and 
in  the  elaborate  rules  governing  partition,  contained  in  ch. 
108.  Concerning  the  distribution,  the  provisions  of  two 
sections  in  this  chapter  are  as  precise  as  language  could 
make  them,  viz. : 
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"§  1581.  Upon  the  settlement  of  the  account  of  the  ex- 
ecutor or  administrator  or  at  any  subsequent  time,  upon 
the  application  of  the  executor  or  administrator,  or  any 
heir,  devisee  or  legatee,  the  court  [meaning  the  probate 
court]  shall  proceed  to  distribute  the  residue  of  the  estate 
among  the  persons  who  are  by  law  entitled. 

"§  1582.  In  the  decree  the  court  shall  name  the  person 
and  the  portion  or  part  to  which  each  shall  be  entitled;  and 
such  persons  shall  have  the  right  to  demand  and  recover 
their  respective  shares  from  the  executor  or  administrator, 
or  any  person  having  the  same  in  possession.  •' 

Subsequent  sections  provide  for  partition  by  the  same 
court  when  the  respective  shares  are  not  separated  and  dis- 
tinguished, upon  request. 

As  affecting  the  personal  estate  these  sections  of  our 
statute  declare  nothing  more  than  the  common  law  of 
courts  of  probate,  with  few  exceptions,  for  their  sole  ulti- 
mate purpose  is  distribution,  and  unless  they  are  clothed 
with  some  authority  to  determine  the  persons  by  law  en- 
titled to  shares  in  the  estate,  that  purpose  would  be  de- 
feated. 

Respondent  insists  that,  in  the  case  of  a  will,  the  probate 
court  could  do  but  two  things,  viz.,  establish  the  will,  and 
distribute  the  estate  to  the  persons  designated  in  it  as  de- 
visees, leaving  the  claims  of  third  persons  to  be  asserted  by 
proper  action  in  the  courts  of  general  jurisdiction.  But 
the  statute  will  not  admit  of  that  construction  for  the  pur- 
poses of  this  case.  Sec.  1325  directs  the  probate  court, 
in  cases  where  children  are  not  provided  for,  to  assign  to 
them  such  proportion  of  the  estate  as  they  would  have 
been  entitled  to  had  there  been  no  will,  and  closes  with 
these  words:  "And  all  the  other  heirs,  devisees  and  lega- 
tees shall  refund  their  proportional  part. ' '  But  the  legis- 
lature was  not  content  with  this  direction  in  general  terms, 
and  added  §  1336,  as  follows: 

"When  any  devisees,  legatees  or  heirs  shall  be  required 
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to  refund  any  part  of  the  estate  received  by  them,  for  the 
purpose  of  making  up  the  share,  devise  ok  legacy  of  any 
other  devisee,  legatee  or  heir,  the  probate  courts  upon  the 
petition  of  the  person  entitled  to  contribution  or  distribu- 
tion of  such  estate,  may  order  the  same  to  be  made,  and  en- 
force %uch  order. ' ' 

Now,  although  it  is  nowhere  stated,  in  terms,  that  the 
probate  court  should  have  power  to  construe  a  will,  these 
portions  of  the  statute  compel  the  conclusion  that  in  so  far 
as  construction  may  have  been  necessary  to  accomplish 
the  ends  provided  for,  the  jurisdiction  to  construe  was  con- 
ferred. The  petition  for  probate  of  the  will,  filed  by  the 
respondent,  made  it  appear  to  the  probate  court,  at  the 
commencement  of  the  proceedings,  that  the  survivors  of 
the  deceased  were  herself  and  two  minor  children.  Proof 
of  the  will  in  its  entirety  followed,  and  in  due  time,  after 
settlement  of  the  executrix'  final  account,  she  petitioned 
for  the  distribution  of  the  residue  of  the  estate  to  the  per- 
sons entitled.  A  hearing  was  had  upon  the  petition,  after 
notice,  and  the  court  made  the  usual  findings  of  fact,  and 
further  found  that  respondent  was  the  wife  of  the  deceased 
and  that  the  two  minors  were  his  children,  that  the  children 
were  born  after  the  execution  of  the  will,  and  that  by 
reason  of  their  not  being  mentioned  in  the  will  their  father 
died  intestate.  The  conclusion  of  law  found  was,  "that 
said  Mary  E.  Webster,  widow  of  deceased,  in  accordance 
with  the  law,  is  entitled  to  one-third  of  the  separate  real 
property,  and  the  one-half  of  the  community  property  real 
and  personal,  .  .  .  and  that  the  said  descendants  (Hetty 
Amelia  Webster  and  Betsy  Bartlett  Webster),  minors  of 
deceased,  are  entitled  to  the  residue  in  equal  portions. ' ' 
Decree  at  length  accordingly. 

The  course  taken  was  in  strict  accordance  with  the  stat- 
ute, except  the  conclusion  that  the  deceased  died  intestate 
was  not  quite  true,  inasmuch  as  the  intestacy  was  limited 
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to  the  children,- and  the  distribution  was  to  the  widow  and 
children  as  though  there  were  no  will;  whereas,  the  will 
remained  in  force  as  to  all  that  portion  of  the  estate  not 
distributed  to  the  children.  But  the  effect  was  the  same 
so  far  as  the  proportions  allotted  to  the  wife  and  children 
were  concerned. 

Under  this  state  of  facts  the  only  question  which  can 
occur  to  disturb  this  decree  of  distribution  is  that  as  to 
whether,  in  conferring  such  a  power  upon  the  probate 
courts,  conceding  it  to  be  a  power  to  construe  a  will  and 
therefore  equitable  in  its  nature,  the  legislature  over- 
stepped the  bounds  implied  in  the  organic  act  by  the 
words  "as  provided  by  law."  The  case  of  Ferris  v.  Hig- 
ley,  above  cited,  throws  no  positive  light  upon  this  ques- 
tion, as  it  is  addressed  solely  to  the  matter  of  the  general 
jurisdiction  in  law  and  equity  sought  to  be  conferred  upon 
probate  courts  in  Utah.  But  it  is  implied,  we  think,  that 
the  federal  supreme  court  would  probably  not  have  held  a 
statute  of  a  territory  void  which  contained  the  provisions 
of  our  statute,  for  it  said: 

"Nor  are  we  called  on  to  deny  that  the  functions  and 
powers  of  the  probate  courts  may  be  more  specifically  de- 
fined by  territorial  statutes  within  the  limit  of  the  general 
idea  of  the  nature  of  probate  courts,  or  that  certain  duties 
not  strictly  of  that  character  may  be  imposed  on  them  by 
that  legislation." 

Courts  of  probate,  in  this  country,  usually  depend  upon 
statutes  for  their  jurisdiction  and  procedure,  and  a  number 
of  cases  are  cited  to  our  attention  where  the  power  here  in 
discussion  has  been  denied,  because  not  found  in  the  stat- 
ute law. 

In  Hcmacom  v.  Marston,  82  Me.  288  (19  Atl.  Rep.  460), 
it  was  held  that  the  probate  courts  of  Maine  had  no  juris- 
diction to  adjudicate  the  distribution  of  a  residuary  estate. 
i  i  The  executor, ' '  it  was  said,  * '  like  other  officers,  must  learn 
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the  law,  and  unlike  many  other  officers,  he  can  obtain  from 
the  equity  court  an  authoritative  construction  of  the  will.'1 
But  it  was  also  said  that  "such  power  is  given  to  probate 
courts  in  some  other  states;"  and  a  reference  to  Woerner'a 
Law  of  Administration,  chap.  61,  shows  how  general  this 
jurisdiction  is.  Sec.  567  treats  of  probate  partitions  of 
real  estate  in  equally  general  terms.  The  "as  limited  by 
law"  of  congress  must  have  contemplated  such  laws  of 
distribution  as  were  commonly  in  force,  and  laws  similar 
to  our  own  existed  long  before  1853. 

In  Shdby's  Exrs  vx  Shelby,  6  Dana  (Ky.),  60,  in  1838, 
it  was  held  that,  in  case  of  children  unprovided  for,  the 
circuit  court,  which  was  the  court  of  probate,  ought  to  have 
distributed  their  proper  shares  to  such  children,  it  appear- 
ing from  the  record  that  they  were  entitled  under  the  stat- 
ute. 

In  Levins  v.  Stevens,  7  Mo.  90,  in  1840,  it  was  assumed 
as  matter  of  course  that  the  county  court  wherein  was 
vested  the  probate  jurisdiction  would  have  been  the  "ap- 
propriate and  peculiar  tribunal  for  the  settlement  of  con- 
troversies of  this  kind"  (pretermitted  children);  but  the 
statute  had  directed  otherwise. 

Numerous  cases,  of  which  Cox  v.  Cox,  101  Mo.  168,  is  a 
fair  example,  have  been  cited  to  us,  in  which  it  had  been 
held  that  where  the  mere  question  of  admitting  a  will  to 
probate  is  concerned,  the  due  execution  of  it  is  the  only 
matter  to  be  inquired  into,  and  that  the  legality  of  the  pro- 
visions contained  in  the  instrument  is  in  no  wise  at  issue. 
But  there  is  no  dispute  before  us  on  that  point,  and  none 
is  likely  to  occur. 

Counsel  have  urged  upon  us  the  view  that,  since  the  pro- 
bate court  found  that  Webster  died  intestate,  and  distrib- 
uted the  residue  of  the  estate  in  the  same  proportions  as 
though  there  had  been  no  will,  therefore  the  title  of  the 
widow  would  have  to  be  considered  as  derived  from  the 
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order  of  distribution  alone.  But  the  order  did  not  assume 
to  declare  the  interest  or  estate  which  the  widow  would 
have  in  the  property  distributed  to  her,  and  in  not  doing 
so  the  court  avoided  any  attempt  at  construction  which 
would  have  been  beyond  its  jurisdiction.  The  will  un- 
doubtedly governs  her  estate  in  such  of  the  property  as 
she  derived  through  it,  viz.,  that  which  belonged  to  the 
separate  estate  of  her  husband;  but,  as  to  the  community 
property,  she  has  no  more  than  the  law  gave  her,  for  her 
husband  could  dispose  of  only  one-half  of  that  by  will,  and 
that  half  has  been  given  to  the  children.  The  will  did  not 
assume  to  dispose  of  anything  but  what  the  statute  permit- 
ted the  husband  to  devise. 

We  are,  therefore,  constrained  to  hold  as  before,  that  the 
statutes  of  the  territory  required  the  probate  court  to  do 
just  what  was  done  in  this  case,  so  far  as  it  made  distribu- 
tion to  the  children;  that  its  decree  was  final  and  binding 
unless  appealed  from,  it  not  being  contrary  to  the  limita- 
tions of  the  organic  act;  that  the  respondent  did  not  have 
the  title  which  she  had  contracted  to  convey,  and  that  the 
disposition  of  the  case  should  be  as  before  ordered. 

Dunbar,  C.  J. ,  and  Anders  and  Scott,  J  J. ,  concur. 

Hoyt,  J.,  not  sitting. 
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1.  Form  of  Action — Equitable  Treated  as  Law  Action — Prac- 
tice. Where  an  action,  which  is  properly  one  of  equitable 
cognizance,  has  been  treated  by  all  parties  as  an  action  at 
law  for  money,  it  is  not  error  for  the  court  to  permit  the 
filing  of  a  supplemental  complaint  asking  for  judgment 
generally  against  the  defendants,  after  their  action  has  put 
it  out  of  plaintiff's  power  to  secure  equitable  relief. — Kleeb 

v.  Bard 41 

2.  Equitable  Actions.  It  is  error  to  compel  the  trial  of  a 
cause  as  an  action  at  law,  when  both  the  complaint  and 
answer  invoke  the  equity  powers  of  the  court.—  Distler 

v.  Dabney 481 

ADVANCEMENT. 

What  Constitute*.  The  fact  that  a  woman  furnished  her  son- 
in-law  with  money  with  which  to  buy  a  lot  and  construct  a 
building  in  a  town  to  which  the  family  comtemplated  re- 
moving, and  that  the  son-in-law  took  the  title  to  the  land 
in  his  own  name,  does  not  constitute  an  advancement, 
when  none  of  the  parties  to  the  transaction  ever  claimed 
or  treated  it  as  one. —  Oirault  v.  Hotaling  Co 00 

ADVERSE  POSSESSION. 

Possession  Under  Void  Tax  Deed.  A  void  tax  deed  under 
which  the  grantee  has  entered  and  held  possession  of  the 
land  in  controversy  constitutes  such  color  of  title  as  will 
sustain  the  bar  of  the  statute  of  limitations  provided  for 
actions  relating  to  tax  deeds. —  Ward  v.  Hug  gins 617 

See  Limitation  of  Actions,  2. 
AGENCY.    See  Mortgages,  8;  Principal  and  Agent. 

APPEAL. 

1.  Proceedings  by  Superior  Court  upon  Remand.  Where  the 
supreme  court  has  reversed  a  judgment  of  the  superior 
court  and  directed  that  the  title  to  certain  land  be  estab- 
lished in  the  appellant,  subject  to  a  vendor's  lien  for  a  bal- 
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ance  of  purchase  money,  the  amount  of  which  lien  the 
supreme  court  was  unable  to  adjust  by  reason  of  the  bar- 
renness of  the  record  on  that  matter,  the  superior  court 
may,  upon  a  remand  of  the  case,  determine  and  establish 
such  vendor's  lien  before  the  entry  of  judgment  in  accord- 
ance with  the  decision  of  the  supreme  court. — Spinning  v. 
Brake : 1 

2.  Notice.  Where  notice  of  appeal  is  given  in  open  court  at 
the  rendition  of  judgment,  no  other  service  of  notice  is 
necessary. — Moore  v.  Brownjicld 23 

3.  Weight  of  Evidence.  The  verdict  of  a  jury  based  upon  con- 
flicting testimony  will  not  be  set  aside  on  the  ground  of  the 
insufficiency  of  the  evidence. — Id 28 

4.  Record — Case  Divided  for  Hearing  —  By  Whom  Statement 
Certified.  Where  a  suit  is  begun  before  a  judge  having 
charge  of  the  equity  cases  arising  in  a  county,  and  during 
its  progress  is  transferred  by  him  to  another  judge  having 
charge  of  the  jury  cases,  for  the  purpose  of  submitting 
certain  questions  of  fact  to  a  jury,  the  second  judge  ac- 
quires no  jurisdiction  of  the  suit,  and,  on  appeal,  the  only 
judge  authorized  to  certify  a  statement  of  facts  is  the  one 
who  originally  assumed  jurisdiction. —  Hill  v.  Young 88 

5.  Appealable  Order — Order  Removing  Receiver.  An  appeal 
will  not  lie  from  an  order  of  the  court  removing  one  receiver 
and  appointing  another  in  his  stead. —  State,  ex  rel.  Tilton, 

v.  Superior  Court 74 

6.  Order  Vacating  Judgment — Record  on  Appeal.  On  an  ap- 
peal from  an  order  denying  a  petition  to  vacate  a  judgment 
no  bill  of  exceptions  nor  statement  of  facts  is  necessary,  as 
all  matters  essential  for  a  determination  of  the  appeal  ap- 
pear in  the  record  otherwise. — Seattle  &  Montana  Ry.  Co.  v. 
Johnson 97 

7.  Notice.  Notice  of  appeal  is  not  necessary  to  parties  who 
do  not  appear  in  the  action,  though  named  as  defendants. — 

Id 97 

8.  Bond.  Insufficiency  of  the  appeal  bond  is  not  ground  for 
the  dismissal  of  the  appeal,  but  the  remedy  provided  by 
§1421,  Code  Proa,  for  the  discharge  of  the  bond  and  the 
filing  of  a  new  one  should  be  followed. — Id 97 

9.  Settlement  of  Statement  —  When  Time  Begins  to  Run.  Notice 
of  the  settlement  of  a  statement  of  facts  given  within  thirty 
days  after  the  filing  of  a  judgment  is  sufficient,  although 
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more  than  that  time  has  elapsed  since  the  dating  of  the 
judgment  at  the  time  the  findings  of  fact  were  filed. —  Mc- 
Qlaufiin  v.  Merriam Ill 

10.  Same — Objections  Not  Raised  Below.  Although  a  statement 
of  facts  was  settled  on  the  day  following  the  one  for  which 
notice  was  given,  without  any  adjournment  to  that  day  by 
the  court,  the  respondent  cannot  urge  objection  thereto  in 
the  supreme  court,  if  he  appeared  at  the  time  of  settlement 

to  object  thereto  on  other  grounds. —  Id Ill 

11.  Referee's  Findings  —  Necessity  for  Statement.  A  stenogra- 
pher's longhand  notes  of  testimony  taken  before  a  referee 
in  an  action  at  law,  and  attached  to  and  made  a  part  of  the 
referee's  report,  is  sufficient  on  appeal,  without  the  filing 

of  a  statement  of  facts. — Bash  v.  Culver  Gold  Mining  Co 122 

12.  Dismissal  on  Admission  of  Appellant.  An  appeal  by  the 
state  from  a  judgment  sustaining  a  demurrer  to  an  indict- 
ment will  be  dismissed,  when  the  attorney  general,  who  ap- 
pears for  the  state,  concedes  that  the  demurrer  was  properly 
sustained. — State  v.  Smith 194 

18.  Sufficiency  of  Evidence.  The  verdict  of  a  jury  will  not  be 
disturbed  where  there  is  sufficient  evidence  to  establish  all 
the  facts  necessary  to  sustain  the  issue  made  by  the  success- 
ful party,  although  the  court  may  be  of  the  opinion  that  evi- 
dence upon  the  other  side  is  of  greater  weight. — Burden  v. 
Cropp 198 

14.  Rendition  of  Void  Judgment  on  Appeal — Modification.  A 
judgment  in  the  supreme  court  for  costs  against  defendants 
who  have  not  been  served  nor  appeared  in  the  action  is  ab- 
solutely void,  and  may  be  properly  attacked  by  a  proceed- 
ing in  said  court  to  have  the  judgment  modified. —  Bell  v.  . 
Waudby 203 

15.  Judgment  of  Supreme  Court — Modification  by  Lawer  Court. 
The  judgment  of  the  supreme  court  upon  appeal  in  an 
equity  cause,  which  by  our  statute  is  required  to  be  tried 
de  novo  in  the  appellate  court,  cannot  be  modified  by  the 
superior  court  after  the  cause  has  been  remanded. — State, 

ex  rel.  Wolfermany  v.  Superior  Court ,.  234 

16.  Urgency  for  Early  Hearing .  Cases  on  appeal  will  not  be 
heard  out  of  their  regular  order,  except  where  grave  public 
considerations  justify  the  supreme  court  in  thus  hearing 
and  determining  important  cases. — Olympia  v.  Moore 236 

17.  Record — Appropriation  of  Way  of  Necessity .  A  special  pro- 
ceeding to  appropriate  a  "private  way  of  necessity"  not 
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being  an  equitable  proceeding,  but  a  legal  one  in  the  nature 
of  a  condemnation  proceeding,  no  more  of  the  record  need 
be  brought  up  on  appeal  under  Code  Proc,  §1423,  than  in 
ordinary  civil  actions. — Long  v.  Billings 867 

18.  Same — Bill  of  Exceptions.  When  the  only  error  assigned 
is  the  judgment  of  dismissal  of  a  complaint,  which  is  sub- 
stantially the  sustaining  of  a  demurrer  thereto,  there  is  no 
necessity  for  a  bill  of  exceptions. —  Id 267 

19 .  Harmless  Error — Exclusion  of  Immaterial  Evidence .  Where, 
in  an  action  upon  an  alleged  contract,  no  consideration  for 
the  contract  is  shown,  evidence  of  its  terms  is  immaterial, 
and  the  exclusion  of  such  evidence  harmless  error,  whether 
the  ground  of  exclusion  by  the  trial  judge  was  erroneous 

or  not. — Lewis  v.  Mc Heavy 204 

20.  Settlement  of  Statement — Authority  of  Ex- Judge.  The  act 
of  January  21,  1898,  authorizing  certain  judges  whose  term 
of  office  has  expired  to  settle  and  certify  statements  of  fact, 
does  not  empower  such  judges  to  transfer  the  matter  to  their 
successors  in  office. — Michigan  Mfg.  Co.  v.  Saunders 302 

21 .  Errors  Not  Raised  Below.  The  fact  that  the  court  rendered 
judgment  immediately  upon  the  filing  of  its  findings  of  fact, 
and  also  that  the  court  erred  in  rendering  judgment  for 
costs,  cannot  be  raised  for  the  first  time  in  the  appellate 
court. — Main  v.  Johnson 321 

22.  Serving  Notice  by  Mail.  Under  Code  Proc,  §1405,  and  rule 
26  of  the  supreme  court,  notice  of  appeal  may  be  served  by 
the  appellant's  attorney  by  mail.— Horr  v.  Aberdeen  Pack- 
ing Co 354 

23.  Appealable  Order — Dismissal  of  Action.  An  appeal  will 
not  lie  from  a  judgment  dismissing  an  action  for  want  of 
prosecution. — Foxijic  Supply  Co.  v.  Brand 857 

24.  Weight  of  Testimony.  The  judgment  of  the  superior  court 
will  not  be  disturbed  upon  a  mere  preponderance  of  the 
testimony. — Dougan  v.  Abbott 370 

25.  Exceptions  to  Instructions.  Where  the  record  on  appeal 
sets  out  a  proper  exception  to  instructions,  and  there  is 
nothing  in  the  record  to  indicate  that  it  was  not  made  at  the 
time  the  instructions  were  given,  it  will  be  given  force  as  a 
definite  exception,  although  another  exception,  given  in 
the  record  as  taken  at  the  time  of  giving  the  instructions, 
is  too  general  to  challenge  the  attention  of  the  court  to 
the  particular  error  complained  of. — Miller  v.  Vermurie...  386 
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26.  Bonds — Procedure  When  Defective.  An  appeal  will  not  be 
dismissed  on  account  of  a  defective  bond,  until  the  defect 
has  been  adjudged  and  an  opportunity  given  appellant  to 
amend.—  Id 886 

27.  Settlement  of  Objections  by  Bill  of  Exceptions.  Where  a 
notice  was  given  for  the  settlement  of  a  statement  of  facts 
and  bill  of  exceptions,  and  a  statement  was  prepared  and 
filed  at  the  time  notice  was  given,  the  fact  that  the  court, 
after  consideration,  finally  settled  the  objections  of  appel- 
lant by  bill  of  exceptions,  is  not  error. —  Id 386 

28.  Record  —  Notice  of  Settlement.  Where  respondent  does  not 
appear  at  the  settlement  of  a  statement  of  facts,  and  there 
is  no  copy  of  the  notice  of  settlement  in  the  record,  the 
statement  will  be  stricken  on  motion. — Ward  v.  Tucker..      899 

29.  Order  Directing  Guardian  to  Pay  Over  Funds — Final 
Order.  An  order  requiring  a  guardian  to  pay  over  to  a 
ward,  who  had  become  of  age,  her  proportion  of  certain 
moneys  alleged  to  be  in  his  hands  as  such  guardian,  and 
to  account  to  those  of  his  wards  who  had  not  become  of 
age,  is  a  tinal  and  appealable  order.—  In  re  Guardianship 

of  EilVs  Heirs 421 

80.  Same —  Guardian's  Right  of  Appeal:  Where  an  order  of 
court  by  its  express  terms  directs  a  guardian  to  make  pay- 
ment to  wards,  regardless  of  the  question  as  to  whether  or 
not  there  were  sufficient  funds  in  his  hands  belonging  to 
the  estate  of  his  wards,  and  adjudges  that  he  personally 
shall  pay  the  costs,  he  has  sufficient  interest  in  the  subject 
matter  of  the  order  to  authorize  him  to  appeal  therefrom. — 
Id 421 

31.  Record  —  Supplemental  Statement.  Where  a  statement  of 
facts  had  been  properly  settled  after  due  opportunity  had 
been  given  to  respondents  to  propose  amendments  thereto, 
and  they  had  proposed  none,  although  the  settlement  had 
been  several  times  continued  by  the  court  for  the  purpose 
of  allowing  them  so  to  do,  the  subsequent  settlement  of  a 
supplemental  statement  at  the  instance  of  respondents  is  ir- 
regular, and  such  statement  should  be  stricken  from  the 
record. —  Id 421 

82.  Filing  Briefs.  Where  no  substantial  rights  have  been 
prejudiced  by  the  delay  in  tiling  briefs,  they  will  not  be  or- 
dered stricken  because  not  tiled  within  the  prescribed 
time.— id 421 
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33.  Clerk's  Fees  for  Record.  It  being  the  duty  of  the  clerk, 
under  Laws  1891,  p.  345.  §15,  to  transcribe  all  the  plead- 
ings, orders,  notices,  appeal  bonds,  etc.,  upon  the  taking 
of  an  appeal,  fees  therefor  must  be  allowed  in  the  supreme 
court,  although  much  of  the  matter  may  be  unnecessary 
for  the  hearing  on  appeal. —  Soules  v.  McLean 451 

34.  Bonds — Approval  by  Clerk.  The  clerk  is  not  authorized  to 
tax  fees  for  approving  appeal  and  supersedeas  bonds. —  Id..  461 

35.  Statement  of  Facts  —  Notice  of  Settlement  —  Service  by  Mail. 
Service  of  notice  of  the  settlement  of  a  statement  of  facts 
by  mail  is  not  sufficient  where  both  parties  reside  in  the 
same  place,  city  or  town. —  Bowen  v.  Cain 469 

36.  Failure  to  File  Transcript  —  Excusable  Delay.  Where  an- 
appellant's  failure  to  file  his  transcript  and  briefs  within 
the  time  required  by  statute  is  due  to  a  misunderstanding 
between  his  attorney  and  the  clerk  of  the  superior  court, 
and  the  appellant  has  at  all  times  been  endeavoring  in  good 
faith  to  prosecute  his  appeal,  and  the  transcript  has  been 
tiled  and  his  brief  served  prior  to  the  hearing  upon  a  mo- 
tion to  dismiss  his  appeal,  the  motion  will  be  denied. — 
Slate  v.  Wilson 502 

37.  Amount  in  Controversy — Reduction  by  Justice's  Ruling.  The 
supreme  court  can  aequire  no  jurisdiction  by  appeal  over 
an  action  begun  in  a  justice's  court,  where  the  amount  in 
controversy  as  determined  by  the  pleadings  is  $75,  al- 
though the  justice  may  have  erroneously  sustained  a  de- 
murrer to  a  counterclaim  for  damages  in  the  sum  of  $500, 
as  certiorari  is  the  proper  remedy  for  reviewing  the  ruling 
of  the  justice  upon  the  defense  interposed. — Gabriel  v. 
Seattle  &  Montana  Ry.  Co 515 

38.  Settlement  of  Facts — Time  of  Filing  Statement.  A  state- 
ment of  facts,  which  was  received  by  the  clerk  on  the  thir- 
tieth day  after  the  rendition  of  the  judgment,  will  not  be 
stricken  from  the  record  when  filed  by  the  clerk  as  received 
on  the  day  following  its  actual  receipt.— Bank  of  Shelton 

v.  Willey 585 

39.  Same  —  Notice.  Notice  of-settlement  received  by  respond- 
ent's counsel  upon  the  thirty-first  day  after  judgment  is 
sufficient,  where  they  reside  in  another  city  and  the  notice 
was  deposited  in  the  mail  in  sufficient  time  to  have  reached 
them  within  the  time  prescribed  by  statute. — Id 586 

40.  Legality  of  Second  Notice.  Where  an  appeal  has  not  been 
perfected  after  notice  given,  a  new  notice  may  be  given  if 
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the  statutory  period  therefor  has  not  expired. — State,  ex  rel. 
Baldwin,  v.  Seavey 5&2 

41.  Bond.  A  supersedeas  bond  on  appeal  is  sufficient  without 
the  giving  of  an  appeal  bond. — Id 562 

42.  Error  Not  Raised  Below.  Where  comment  by  the  judge  on 
the  facts  is  not  excepted  to  at  the  time,  and  is  not  called  to 
the  attention  of  the  court  thereafter,  the  .error  cannot  be 
urged  on  appeal. — Earles  v.  Bigelow 581 

43.  Sufficiency  of  Evidence.  The  verdict  of  a  jury  in  favor  of 
plaintiff  for  logs  furnished  defendant  is  based  upon  suf- 
ficient evidence  as  to  value,  when  it  appears  that  by  the 
terms  of  a  contract  introduced  in  evidence  plaintiff  was 
to  receive  a  certain  price  per  thousand  for  merchantable 
logs,  and  there  was  further  testimony  that  they  were  of 
that  value,  although  the  proofs  as  to  the  merchantable  qual- 
ity of  a  large  portion  of  the  logs  was  conflicting. — Id 581 

44.  Statement  of  Facts — Postponement  of  Settlement.  When  a 
respondent  has  failed  to  notify  an  appellant  that  he  con- 
tests the  correctness  of  the  statement  of  facts,  as  required 
by  Code  Proc,  g  1492,  he  cannot  have  the  statement  stricken 
from  the  record  on  the  ground  that  it  was  settled,  without 
further  notice  to  him,  on  a  day  subsequent  to  that  named 
in  the  notice,  where  it  does  not  appear  that  the  statement 
as  settled  was  different  from  that  originally  filed,  and  of 
which  he  had  notice. —  Ward  v.  Hug  gins 617 

45.  Same —  Time  of  Filing.  Where  a  statement  of  facts  is  not 
filed  within  thirty  days  after  judgment,  although  handed  to 
the  bailiff  of  the  court  to  be  carried  to  the  clerk  within  the 
required  time,  the  statement  will  be*  stricken. — McQuillan 

v.  Seattle 331 

46.  Dismissal  —  Effect  of  Striking  Statement.  Where  there  is 
no  question  involved  in  an  appeal  which  is  not  controlled 
by  the  statement  of  facts,  the  striking  of  the  statement  will 
work  a  dismissal  of  the  appeal. — Id 331 

See  Attorney  and  Client,  2;  Bonds,  1;  Costs,  3; 
Justices  of  the  Peace,  2;  Mandamus,  1,  2;  Pro- 
hibition, 1,2. 

ASSAULT  AND  BATTERY.     See  Indictment  and  Infor- 
mation, 1. 

ASSIGNMENT  FOR  BENEFIT  OF  CREDITORS.  See  Me- 
chanics' Liens,  2. 
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1.  When  Action  Lies — Services  Rendered  in  Consideration  of 
Void  Contract  to  Convey.  Where  services  are  rendered  in 
consideration  of  a  contract  for  the  conveyance  of  land,  and 
such  contract  proves  to  be  void  for  the  reason  that  it  was 
made  by  the  husband  alone  for  the  conveyance  of  com- 
munity property,  in  which  the  wife  refuses  to  join,  the 
party  rendering  such  services  is  not  compelled  to  resort  to 
specific  performance,  but  may  sue  upon  the  quantum 
meruit. — Graves  v.  Smith 14 

2.  Same  —  Instructions.  In  an  action  to  recover  a  certain 
sum  for  services  as  a  surveyor,  in  which  the  defendant  an- 
swers that  plaintiff  agreed  to  take  a  conveyance  of  certain 
land  in  payment  therefor,  an  instruction  that  the  contract 
to  convey  said  tract  of  land  was  void  because  the  wife  of 
the  defendaut  was  not  a  party  thereto  is  not  prejudicial 
error,  where  it  appears  from  the  evidence  that  specific  per- 
formance could  not  be  enforced. —  Id 14 

3.  Same.  In  such  an  action,  where  the  defense  is  that  the 
survey  was  so  inaccurate  and  incorrect  as  to  be  of  no  value, 
and  plaintiff  testifies  that  defendant  was  responsible  there- 
for, in  that  he  had  given  him  a  certain  county  road  as  a 
correct  starting  point,  there  is  no  error  in  an  instruction 
that,  if  the  jury  believe  the  testimony  of  plaiutiff  in  this 
particular,  he  had  a  right  to  rely  upon  the  representations 
of  the  defendant  with  regard  to  the  correctness  of  this 
county  road;  and  that,  if  they  did  not  believe  such  testi- 
mony, they  must  determine  from  the  evidence  as  to  whether 
the  survey  had  been  correctly  made. —  Id 14 

4.  Same.  In  such  an  action,  an  instruction  that,  if  the  con- 
tract was  to  take  land  in  payment,  and  the  defendant 
refused  to  convey,  the  plaintiff  could  recover  a  money  judg- 
ment for  whatever  sum  the  jury  found  he  had  earned,  is 
not  erroneous,  when  there  is  some  proof  as  to  the  value  of 
such  services;  nor  does  such  instruction  take  from  the  jury 
the  consideration  of  the  defense  that  plaintiff  had  failed 
to  make  a  correct  survey,  as  the  court  had  elsewhere  in- 
structed the  jury  as  to  the  character  of  the  work. — Id 14 

5.  Recovery  of  Money  Paid  Under  a  Contract  to  Convey.  Money 
paid  under  a  contract  for  the  conveyance  of  land  cannot  be 
recovered  in  an  action  of  assumpsit,  unless  it  appears,  upon 
the  whole  case,  that  the  grantee  had  an  equitable  right  to 
rescind  the  contract,  and  that  the  grantor  should  not,  in 
good  conscience,  be  permitted  to  retain  the  money  paid. — 
IHstler  v.  Dabney 431 
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1.  Levy  Upon  Mortgaged  Property.  An  attachment  cannot  be 
levied  upon  property  held  by  a  debtor  as  mortgagee  under 
a  bill  of  sale  absolute  on  its  face,  although  the  officer  may 
have  had  no  notice  of  the  true  relation  of  the  debtor  to  the 
property. —  Voorhies  v.  Bennessy 243 

2.  Action  on  Attachment  Bond — Pleading.  In  an  action  for 
damages  upon  an  attachment  bond,  an  allegation  in  the 
complaint  that  the  defendants  gave  a  bond  to  the  plaintiff, 
not  that  they  executed  one,  is  insufficient  to  state  a  cause  of 
action. — Church  v.  Campbell 547 

3.  Same — Failure  to  Prove  Damages.  Where  a  complaint  on 
an  attachment  bond  fails  to  allege  that  the  damages  in- 
curred have  not  been  paid,  and  there  is  no  proof  offered 
by  plaintiff  on  that  proposition,  the  defendants  are  entitled 

to  a  non-suit. — Id 547 

See  Prohibition,  2,  3;  Receivers. 

ATTORNEY  AND  CLIENT. 

1.  Authority  of  Attorney.  An  attorney  employed  by  a  rail- 
road company  merely  to  represent  it  in  a  condemnation 
proceeding  for  right-of-way  across  certain  land,  has  no  au- 
thority to  bind  the  railroad  by  an  agreement  for  the  pay- 
ment of  damages  to  a  person  not  a  party  to  the  suit,  on 
account  of  interference  with  a  logging  road  operated  by 
him  across  such  proposed  right-of-way. — Haynes  v.  Ta~ 
coma,  Olympia,  etc.,  R.  H.  Co 211 

2.  Control  of  Suit — Dismissal  of  Appeal.  The  guardian  of  a 
minor,  who  wages  an  action  in  court,  has  the  same  right  to 
control  the  action  that  any  other  suitor  has,  and  may  stipu- 
late for  the  dismissal  of  an  appeal  regardless  of  the  objec- 
tion of  his  attorney. — South  Bend  Land  Co.  v.  Denio 303 

BANKS  AND  BANKING. 
National  Ba?iks  —  When  May  Take  Beat  Estate  Mortgages.    A 
national   bank  has  authority  to  take  an  assignment  of  a 
note  and  mortgage  upon  real  estate  for  money  loaned  the 
mortgagee. — First  National  Bank  v.  Andrews 261 

BONDS. 

1.  Supersedeas  Bond — Irregularities — Estoppel  of  Surely.  Al- 
though a  supersedeas  bond  may  not  have  been  given  in 
double  the  amount  of  the  judgment,  as  required  by  the  stat- 
ute, yet  a  surety  who  signs  such  bond,  which  is  drawn  for  a 
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certain  definite  amount,  and  in  no  manner  upon  its  face 
discloses  anything  which  must  increase  such  amount,  is 
not  estopped  from  asking  that  his  liability  be  limited  to 
the  amount  named.— Sears  v.  Seattle  Consolidated  St.  By. 
Co 286 

2.  Bond  of  Contractor  for  Protection  of  Material  Men  — Justifi- 
cation by  Sureties.  In  an  action  against  a  school  district 
for  not  taking  a  sufficient  bond  from  a  contractor  for  the 
protection  of  persons  furnishing  material  to  be  used  in  the 
erection  of  a  school  house,  the  fact  that  the  sureties  on  the 
bond  did  not  justify  as  to  their  financial  responsibility  is  a 
mere  irregularity,  which  will  be  presumed  not  injurious  to 
the  rights  of  plaintiff,  in  the  absence  of  allegation  and  proof 
that  they  were  not  able  to  justify  as  required  by  statute. — 
Wadsworth  v.  School  District 485 

3.  Same — Bond  Payable  to  School  District.  Such  a  bond  is  not 
inoperative  for  the  reason  that  it  is  by  its  terms  payable 
to  the  school  district  instead  of  to  the  State  of  Washing- 
ton.— Id 485 

4.  Same  —  Time  of  Filing  Bond.  It  is  not  necessary  that  such 
bond  be  placed  on  file  in  the  auditor's  office  prior  to  the 
furnishing  of  materials  to  the  contractor,  in  order  to  re- 
lieve the  school  district  from  liability. —  Id 485 

See  Appeal,  8,  26,  41;  Attachment,  2,  3;  Judgment, 

■  4,  5. 

BOUNDARIES. 

Conflict  Between  Field  Notes  and  Monuments.  The  true  cor- 
ners for  a  donation  claim  are  where  the  United  States 
surveyor  established  them,  notwithstanding  their  location 
may  not  be  such  as  designated  in  the  plat  or  field  notes; 
but  proof  of  such  actual  establishment  at  places  other  than 
indicated  by  the  field  notes  must  be  clear  and  convincing. — 
Cadeau  v.  Elliott  205 

BURGLARY. 

1.  Proof  of  Corpus  Delicti.  In  a  trial  upon  an  information 
for  burglary  the  corpus  delicti  is  proved  when  it  is  shown 
that  a  certain  storekeeper  closed  his  store  on  the  evening 
of  a  certain  day,  and  that  he  and  his  clerks,  after  locking 
the  door  and  closing  the  windows  left  the  store,  leaving  no 
one  there;  that  when  he  left  the  store  there  was  in  a  safe, 
which  he  had  there,  about  eighty  dollars  in  gold  and  silver 


INDEX— Vol.  7.  667 


BURGLARY  —  Continued. 

coin,  and  in  currency,  the  latter  being  a  ten,  a  live  and  a 
one  dollar  bill;  that  on  returning  the  next  morning  the 
money  was  gone  from  the  safe,  and  from  appearances  the 
back  window  of  the  store  had  been  raised  during  the  night; 
there  was  no  way  by  which  a  person  could  enter  the  store 
except  through  the  doors  or  windows,  and  the  storekeeper 
had  not  authorized  any  one  to  enter  during  the  night. — 
State  v.  Munson 289 

2.  Evidence.  Where  it  is  shown  that  a  defendant  accused  of 
the  burglary  of  certain  moneys  surrenders  to  the  officer  a 
sum  which  he  had  secreted,  which  corresponds  in  amount,  . 
kind  and  denomination  with  that  stolen,  and  accounts  for 
his  possession  by  an  extremely  improbable  explanation, 
and  when  accused  of  the  offense  makes  inculpatory  admis- 
sions, his  guilt  is  proved  beyond  a  reasonable  doubt. — Id  ....  289 

CARRIERS. 

Liability  for  Negligence — Passenger  Biding  on  Free  Pass.  A 
passenger  riding  upon  a  free  pass  which  contains  conditions 
limiting  the  liability  of  the  carrier  on  account  of  negligence, 
cannot  recover  for  injuries  received  through  the  negligence 
of  the  carrier's  servant. — Muldoon  v.  Seattle  City  Ry.  Co 528 

See  Negeigence,  4. 

CERTIORARI. 

1.  When  Lies — Reviewing  Action  Establishing  School  District. 
Where  a  person  aggrieved  by  the  action  of  a  county  school 
superintendent  in  establishing  a  new  school  district  fails  to 
appeal  to  the  board  of  county  commissioners,  as  provided 
in  §784,  Gen.  Stat.,  he  cannot  invoke  the  remedy  of  certiorari 
to  review  the  proceedings  whereby  such  new  district  was 
established. — Gregory  v.  Dixon 27 

2.  Dismissal  After  Issuance  of  Writ.  Although  a  writ  of  cer- 
tiorari may  have  been  issued,  it  may  be  dismissed  without 
a  hearing  when,  in  the  opinion  of  the  court,  it  was  improvi- 
dently  issued. — Id 27 

See  Appeal,  37. 

CHATTEL  MORTGAGES. 
1.  Bill  of  Sale  as  Chattel  Mortgage — Evidence.  Parol  evidence 
is  admissible  for  the  purpose  of  proving  that  an  absolute 
bill  of  sale  was  given  as  a  chattel  mortgage. —  Voorhies  v. 
Hennessy 243 
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2.  Same.  Where  the  issue  is  as  to  whether  a  bill  of  sale  ab- 
solute upon  its  face  is  or  is  not  a  mortgage,  the  fact  that  it 
was  intended  only  as  security  for  an  indebtedness  shonld 
be  established  by  more  than  a  fair  preponderance  of  the 
evidence.—  Id 343 

3.  When  Title  Vests  in  Mortgagee.  The  legal  title  to  property 
does  not  vest  in  the  mortgagee  from  the  fact  that  he  holds 
possession  after  the  maturity  of  his  debt. — Id 243 

4.  When  Record  Immaterial.  The  defective  record  of  a  mort- 
gage is  immaterial,  when  the  mortgagee  at  once  enters 
into  and  remains  in  possession  of  the  property.—  Vincent  v. 
Snoqualmie  Mill  Co 566 

5.  Affidavit  of  Good  Faith.  A  chattel  mortgage  is  not  void  be- 
cause the  affidavit  as  to  good  faith  attached  thereto  is  stated 

in  the  past,  instead  of  the  present,  tense. — Id 566 

See  Attachment,  1 . 

COMMUNITY  PROPERTY.    See  Assumpsit,  1,  2;  Husband 
and  Wife,  1-4;  Wills,  1. 

CONFLICT  OF  LAWS. 

Limitation  of  Actions — Action  Arising  Between  Non- Residents 
—  When  Domicile  of  Husband  and  Wife  Not  the  Same. 
Where  a  married  woman,  after  the  removal  of  her  husband 
to  this  state,  remained  in  Dakota  for  the  purpose  of  settling 
up  the  affairs  of  her  separate  property,  preparatory  to  fol- 
lowing him,  she  cannot,  under  Code  Proc,  §  183,  maintain 
an  action  in  this  state  for  the  wrongful  taking  and  deten- 
tion of  personal  property  in  Dakota  by  a  resident  there, 
when  such  action  is  barred  by  the  laws  of  that  state,  as, 
under  the  laws  giving  a  married  woman  complete  control 
of  her  separate  property,  her  residence  does  not  neces- 
sarily follow  the  domicile  of  her  husband. — McCain  v.  Gib- 
bons  314 

See  Judgment,  1. 

CONSTITUTIONAL  LAW. 

1.  Vested  Rights.  There  is  no  vested  right,  either  in  munici- 
pal corporations  of  the  third  and  fourth  class,  or  the  citizens 
thereof,  to  have  property  assessed  in  any  particular  way; 
but  the  method  of  assessment  may  be  changed  by  the  legis- 
lature at  any  time. — Heilig  v.  Puyallup  City  Council 29 
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2.  Due  Process  of  Law — Payment  of  Taxes  as  Prerequisite  to 
Recording  of  Deed.  The  act  of  March  11, 1893  (Laws  1898, 
p.  284),  providing  that  the  county  auditor  shall  refuse  to 
receive  or  record  any  deed  of  real  property  unless  it  is  ac- 
companied by  a  certificate  of  the  county  treasurer,  that  all 
taxes  theretofore  levied,  and  which  have  become  a  charge 
upon  said  property  according  to  the  records  of  his  office, 
have  been  fully  paid  and  discharged,  is  a  violation  of  the 
constitutional  inhibition  that  no  person  shall  be  deprived 
of  his  property  without  due  process  of  law. — State,  ex  rel. 
Baldwin,  v.  Moore 178 

3.  Creation  of  Municipal  Corporations  by  Special  Law.  Sec.  6 
(Laws  1890,  p.  135)  of  the  act  providing  for  the  organiza- 
tion, classification,  incorporation  and  government  of  mu- 
nicipal corporations,  which  authorizes  the  re-incorporation 
of  void  municipal  corporations,  is  null  and  void  for  the 
reason  that  it  violates  the  constitutional  inhibition  against 
creating  municipal  corporations  by  special  laws. — 2 own 

of  Denver  v.  Spokane  Falls 226 

4.  Same— Legislative  Recognition  of  De  Facto  Corporation. 
The  passage  by  the  legislature  of  a  void  law  with  the  intent 
of  legalizing  attempted  incorporations,  or  empowering 
them  to  re-incorporate,  cannot  be  construed  as  a  legislative 
recognition  of  such  municipal  corporations. — Id 226 

5.  Judicial  Comment  on  Facts.  The  remark  of  a  trial  judge, 
while  attempting  to  convey  to  the  minds  of  the  jury  that 
it  is  not  necessary  to  prove  that  a  crime  was  committed  on 
the  exact  day  alleged  in  the  information,  that  "it  is  only 
necessary  to  allege  the  date  in  order  to  identify  the  crime," 
does  not  assume  that  a  crime  has  been  committed. —  State 

v.  Walters 246 

6.  Same.  All  remarks  and  observations  by  the  court  in  charg- 
ing the  jury,  as  to  the  facts  before  them,  are  positively 
prohibited  by  art.  4,  §16  of  the  state  constitution,  and  will 
be  cause  for  reversal,  unless  it  appears  that  the  accused 
was  in  nowise  prejudiced  thereby. — Id 246 

7.  Appropriation  of  Private  Way  of  Necessity.  The  provision 
of  art.  1,  g  16  of  the  state  constitution  authorizing  the  taking 
of  private  lands  for  "private  ways  of  necessity"  is  not  self- 
executing,  but  before  a  right  to  such  private  ways  of  ne- 
cessity can  arise,  the  legislature  must  define  what  they  are, 
authorize  persons  to  apply  for  them,  and  prescribe  the 
method  by  which  the  necessary  land  is  to  be  taken. —  Long  . 
v.  Billings 267 
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8.  Diminishing  Fees  of  Officers  During  Their  Term.  The  con- 
stitutional prohibition  against  diminishing  the  compensa- 
tion of  any  public  officer  during  his  term  does  not  apply  to 
officers  who  receive  specific  fees  for  specific  services,  and 
accordingly  the  fees  of  justices  and  constables  may  be  re- 
duced by  a  law  passed  subsequently  to  their  election  and 
qualification. —  Stale,  exrel.  Thurston  Co.,  v.  Qrimcs 445 

See  Criminal  Law,  11, 18, 15;  Indictment  and  Infor- 
mation, 2;  Office  and  Officers,  1;  Schools  and 
School  Districts;  States  and  State  Officers,  3. 

CONTINUANCE. 

Discretion  of  Court  —  Absence  of  Attorney.  The  refusal  of  the 
court  to  grant  a  continuance  on  the  ground  that  the  de- 
fendant could  not  have  the  services  of  a  certain  attorney  on 
the  day  that  the  cause  was  set  for  a  trial,  such  day  having 
been  fixed  at  the  instance  of  defendant  after  the  setting 
aside  of  a  default  against  him,  is  not  an  abuse  of  discre- 
tion.— Catlin  v.  Harris 543 

See  Criminal  Law,  11. 

CONTRACTS. 

1.  Breach — Excuse  for  Non- Performance.  Where  a  contract 
under  seal  is  not  fully  performed  by  one  party  solely  be- 
cause the  other  party  requested  him  to  proceed  no  further, 
the  party  asking  for  non-performance  is  not  entitled  to 
damages. — Brown  v.  Porter 327 

2.  Rescission  as  to  Surety.  In  an  action  to  recover  damages 
for  failure  to  perform  a  contract  to  furnish  materials  for, 
and  to  build,  certain  houses,  where  the  defense  is  set  up  by 
the  defendant  lumber  company  that  it  was  a  surety  for  the 
other  defendant,  and  that  the  contract  had  been  rescinded, 
a  charge  to  the  jury  is  erroneous,  when  it  is  open  to  the 
construction  that,  if  the  lumber  company  was  a  surety 
merely,  it  could  not  escape  the  obligations  of  the  contract 
unless  there  had  been  an  agreement  to  abandon  and  rescind 
by  all  parties,  as  such  an  agreement  could  have  been  made 
by  plaintiff  with  the  surety  in  the  absence  of  his  principal. 

— Qottstein  v.  Seattle  Lumber,  etc.,  Co 424 

3 .  Contract  of  Employm ent — Discharge — Evidence .  In  an  ac- 
tion to  recover  for  breach  of  a  contract  of  employment, 
from  which  plaintiff  alleged  that  he  had  been  discharged, 
evidence  that  the  president  of  the  company  had  told  plaint- 
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iff  that  "you  have  got  the  vice  president  down  on  you,  and 
it  is  very  disagreeable  to  have  you  here;  and  you  are  not 
lit  for  the  grocery  business,  I  can  see  that,  and  I  think  you 
had  better  go,"  which  is  corroborated  by  the  vice  presi- 
dent's testimony  that  the  president,  in  conversation  with 
him,  had  said  that  he  would  let  plaintiff  down  easy,  but 
that  he  would  get  rid  of  him,  is  sufficient,  although  the  testi- 
mony is  conflicting,  to  uphold  a  verdict  in  plaintiff's  favor. 
Paine  v.  Hill 437 

4.  Contract  for  Support — Breach — Bights  of  Parties.  Where, 
under  a  contract  for  the  support  of  his  parents,  a  son  has 
been  put  in  possession  of  personal  property,  with  the  agree- 
ment that  it  should  be  his  upon  the  death  of  the  parents, 
and  the  son  has  executed  the  agreement  for  support  on  his 
part  for  a  period  of  more  than  ten  years,  he  cannot  be  de- 
prived of  the  possession,  and  inchoate  right  of  ownership, 
of  such  property  by  the  execution  of  a  bill  of  sale  to  another 
by  his  parents  upon  their  becoming  dissatisfied  with  his 
manner  of  fulfilling  the  terms  of  the  contract.— Kim ble  v. 
Ford : , 603 

See  Corporations^  2, 6-8;  Counties,  2;  Frauds,  Stat- 
ute of,  1,  2;  Novation,  l,  2. 

CONVERSION. 

Evidence  — Invalid  Lease  by  Corporation.  Although  a  con- 
tract of  lease  signed  by  all  the  stockholders  of  a  corpora- 
tion may  not  be  technically  a  properly  executed  contract 
on  the  part  of  the  corporation,  yet  it  is  admissible  in  evi- 
dence, in  an  action  of  conversion,  to  show  that  the  lessees 
were  in  possession  and  were  operating  a  certain  shingle 
mill  for  themselves,  and  not  as  agents  of  the  corporation. — 
Fox  v.  Burlington  Mfg.  Co 391 

See  Estoppel,  .3. 

CORPORATIONS. 

1.  Estoppel  to  Deny  Corporate  Existence.  Although  steps  have 
been  taken  to  organize  a  corporation,  the  mere  use  of  a 
corporate  name,  when  there  are  no  articles  on  file  in  any 
public  office,  will  not  constitute  an  estoppel  to  deny  corpo- 
rate existence,  where  one  of  the  chief  promoters  of  the  com- 
pany, who  is  cognizant  of  all  the  facts,  seeks  to  charge  the 
alleged  corporation  as  party  to  a  transaction  with  him- 
self.— Bash  v.  Culver  Gold  Mining  Co 122 
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2.  Contracts.  A  corporation  cannot  be  rendered  liable  upon 
a  contract  between  stockholders  prior  to  incorporation, 
when  there  is  no  corporate  act  recognizing  such  liability. — 

Id 122 

3.  Action  for  Stock  Subscription.  Under  §§2421,  2430,  Code 
1881,  as  amended  in  1886  (Laws,  p.  84),  subscriptions  to  the 
capital  stock  of  a  corporation  may  be  enforced  by  the  cor- 
poration by  suit  as  a  contract  for  the  payment  of  money. — 
Puget  Sound,  etc.,  B.  R.  Go.  v.  Ouellette 265 

4.  Same — Authorization  of  By-Laws — Pleading.  The  pre- 
sumption is,  that  a  corporation  in  bringing  suit  on  stock 
subscriptions  has  acted  regularly  according  to  its  by-laws, 
and  if  there  is  any  by-law  which  renders  their  action  irreg- 
ular, it  is  a  matter  of  defense  which  should  be  pleaded. — 

Id 265 

5.  Neglect  of  Corporation  to  Intervene — Bight  of  Stockholder. 
Where  an  action  has  been  instituted  to  set  aside  a  deed  to 
certain  lands  as  fraudulent,  the  plaintiff  and  defendants  de- 
riving title  from  the  same  grantor,  a  corporation,  a  com- 
plaint in  intervention  by  certain  stockholders  of  such 
corporation,  which  alleges  that  the  board  of  directors  of 
said  corporation  had  declined  to  call  a  meeting  of  the  stock- 
holders to  consider  an  application  to  have  the  corporation 
bring  a  new  suit  or  enter  into  this  one  for  the  protection 
of  the  rights  of  such  corporation,  their  declination  being 
on  the  ground  that  said  corporation  had  already  conveyed 
to  certain  persons  all  its  right,  title  and  interest  in  said 
lands,  and  that  they  would  not  institute  or  intervene  in 
any  suit  until  the  court  had  passed  upon  said  title,  does 
not  state  facts  sufficient  to  give  such  stockholders  a  right 

to  intervene. — Bissell  v.  Taylor 324 

6.  Unauthorized  Acts  of  Agent — Issuance  of  Negotiable  Notes 
—  Batiflcation.  A  corporation  is  not  bound  by  negotiable 
paper  uttered  by  its  agent,  unless  he  has  express  authority 
to  issue  the  paper,  or  there  is  an  implied  general  authority 
arising  from  such  frequent  exercise  of  the  power  by  the 
agent,  followed  by  ratification,  as  to  constitute  a  custom  of 
the  corporation,  or  a  ratification  of  the  particular  act,  or  an 
estoppel  to  deny  the  agent's  authority. —  Elwell  v.  Puget 
Sound,  etc.,  B.B.Co 487 

7.  Same.  The  fact  that  the  president  and  manager  of  a  cor- 
poration had  executed  negotiable  notes  in  the  corporate 
name,  which  they  had  taken  care  of  withont  the  knowledge 
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of  the  board  of  trustees,  will  not  render  the  corporation 
liable  on  other  notes  issued  by  such  officers  without  the 
authority  of  the  board  of  trustees,  although  the  president 
and  manager  were  two  of  the  Ave  trustees. — Id 487 

8.  Mortgage' Authorized  by  Trustees — Insertion  of  Conditions 
Not  Specially  Authorized.  Although  the  resolution  passed 
by  the  trustees  of  a  corporation  authorizing  the  giving  of  a 
mortgage  may  not  have  described  the  conditions  which  were 
to  be  inserted,  the  fact  that  provisions  were  inserted  relat- 
ing to  keeping  the  property  insured,  and  authorizing  the 
mortgagee  to  take  possession,  and  to  foreclose  the  mort- 
gage in  case  the  property  should  be  attached,  would  not 
render  the  mortgage  void. — Vincent  v.  Snoqualmie  Mill  Co..  566 

See  Conversion;  Estoppel,  3;  Fraudulent  Convey- 
ances, 8;  Pleading,  2. 

COSTS. 

1 .  Right  to  Costs  — Dismissal  of  Action  — Repeal  of  Statute  Pend- 
ing Action.  Where  an  action  is  dismissed  for  the  reason 
that  the  statute  upon  which  it  is  founded  has  been  repealed 
during  the  pendency  of  the  action,  neither  party  is  entitled 

to  a  judgment  for  costs. — Thurston  Co.  v.  Scammell 94 

2.  Same.  Sec.  827,  Code  Proc,  providing  that  "in  all  cases 
where  costs  and  disbursements  are  not  allowed  to  the 
plaintiff  the  defendant  shall  be  entitled  to  have  judgment 
in  his  favor  for  the  same,"  does  not  apply  to  cases  were 
neither  party  is  entitled  to  costs. — Id 94 

8.  Wlien  State  Liable.  The  costs  in  an  action  against  the  state 
to  confirm  the  sale  of  school  lands  made  under  the  laws 
of  the  Territory  of  Washington  should  be  assessed  against 
the  plaintiff,  although  judgment  may  be  in  his  favor;  but 
the  state  is  liable  for  costs  upon  an  unsuccessful  appeal 
from  such  judgment. — Romine  v.  State 215 

4.  Costs  in  Criminal  Cases — Liability  of  State.  The  state  is  not 
liable  to  the  county,  upon  the  successful  prosecution  of  a 
felony  in  the  superior  court,  for  such  costs  as  clerk's  and 
sheriff's  fees,  fees  and  mileage  of  jurors,  stenographer's 
charges,  and  expenses  incurred  for  a  plat  of  the  scene  of 
the  crime,  nor  for  the  fees  of  defendant's  witnesses  in  the 
preliminary  examination. — Stale,  ex  rel.  Thurston  Co.,  v. 
Grimes 445 

5.  Same.  The  state  is  liable,  in  such  cases,  for  the  fees  of  de- 
fendant's witnesses  appearing  and  testifying  at  the  trial, 

43—7  wash. 
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when  the  cost  bill  therefor  has  been  certified  by  the  clerk 
and  approved  by  the  judge.— Id 445 

See  Appeal,  33;  Judgment,  12. 

COUNTERCLAIM. 

1.  Unliquidated  Damages.  Under  Code  Proc,  §195,  an  un- 
liquidated claim  for  damages  may  be  a  subject  of  counter- 
claim, provided  it  arises  out  of  the  contract  or  transaction 
upon  which  the  plaintiff  bases  his  complaint. — Niver  v. 
Nash 558 

2.  Same — Pleading.  In  an  action  by  an  architect  to  recover 
the  value  of  certain  plans  for  a  building,  and  for  services 
superintending  its  erection,  a  plea  of  counterclaim  sets  up 
sufficient  facts  as  against  the  purchase  price  of  such  plans, 
when  it  alleges  that  plaintiff  represented  to  the  defendant 
that  he  was  a  competent  and  skillful  architect,  and  that  a 
building  erected  in  accordance  with  said  plans  would  be 
well  and  properly  lighted,  and  first  class  in  every  respect; 
that  such  representations  were  untrue;  that  the  building 
erected  in  accordance  with  such  plans  was  not  well  lighted 
and  first  class;  and  that  by  reason  of  the  defects  in  the 
building,  occasioned  by  the  plans  not  being  as  represented, 
defendant  had  been  put  to  great  expense. — Id 558 

COUNTIES. 

1.  Road  Districts — Change  of  Boundaries — Effect  upon  Office 
of  Overseer.  A  duly  elected  and  qualified  road  overseer 
does  not  become  disqualified  to  hold  his  office  by  reason  of 
the  fact  that  the  county  commissioners  have  so  changed  the 
boundaries  of  the  road  district  for  which  he  was  elected  as 
to  leave  his  residence  outside  thereof,  such  change  in  a 
road  district  being  prospective  in  its  operation  as  affect- 
ing the  office  of  road  overseer. — State,  ex  rel.  O'Connell,  v. 
Nelson 114 

2.  Weights  and  Measures — Purchase  by  Auditor — Liability  of 
County.  Under  §3136,  Gen.  Stat.,  authorizing  each  county 
auditor  to  procure  a  full  set  of  weights  and  measures  for 
his  county,  at  the  expense  of  the  county,  when  such  weights 
and  measures  have  not  already  been  provided,  the  county 
is  liable  for  a  purchase  of  such  weights  and  measures  by 
the  auditor,  although  the  county  commissioners  may  not 
have  authorized,  nor  subsequently  ratified,  the  purchase. — 
Barnard  &  Co.  v.  Wahkiakum  Co 210 
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COURTS.    See  Wills,  5. 

CRIMINAL  LAW. 

1.  Evidence — Confessions.  Inculpatory  declarations  made  by 
a  defendant  charged  with  a  crime  are  admissible  in  evi- 
dence when  not  caused  by  duress  or  fear  produced  by 
threats. — Stale  r.  Munson "...  289 

2.  Same.  Where  it  is  sought  to  deny  that  defendant's  admis- 
sions tending  to  show  guilt  were  produced  by  threats,  the 
admission  of  the  question,  "Did  you  make  any  threats  to 
him?"  is  not  prejudicial  error,  when  all  that  was  done  or 
said  to  the  defendant,  or  by  him,  was  subsequently  stated 

in  detail.— Id 239 

3.  Evidence  as  to  Stolen  Property.  The  fact  that  stolen  money 
is  not  exhibited  in  court  on  the  trial  for  its  larceny  is  not 
ground  for  rejecting  testimony  offered  concerning  it. — Id..  239 

4.  Informations — Allegation  of  Grounds  for  Unnecessary. 
It  is  unnecessary  that  an  information  charging  a  crime 
should  set  forth  the  conditions  which  the  law  provides  must 
exist  in  order  that  a  prosecution  may  be  by  information. — 

Id 239 

5.  Possession  of  Stolen  Goods — Presumption.  The  possession 
of  recently  stolen  property  is  a  circumstance  to  be  consid- 
ered by  the  jury  in  connection  with  all  the  other  evidence 
in  the  given  case  in  determining  the  guilt  or  innocence  of 
the  accused;  and  the  presumption  that  may  be  drawn  from 
such  possession  is  one  of  fact  merely,  and  is  to  be  deter- 
mined by  the  jury  alone.-—  State  v.  Walters 246 

6.  Time  of  Trial  of  Accused.  Where  a  person  charged  with 
crime  has  been  tried  and  convicted  within  sixty  days  after 
the  filing  of  the  information,  and  upon  his  motion  the  con- 
viction has  been  set  aside,  and  new  trial  granted,  the  failure 
to  re- try  the  case  within  sixty  days  after  the  information  was 
filed  is  not  ground  for  dismissal  under  §1369,  Code  Proc, 
as  that  section  would  not  apply  to  such  a  case  until  after 
the  expiration  of  sixty  days  from  the  making  of  the  order 
setting  aside  the  former  trial. — In  re  Murphy 257 

7.  Information — Indorsing  Name  of  Witness.  In  the  absence 
of  a  rule  of  court,  the  prosecuting  attorney  may,  under 
§1230,  Code  Proc,  indorse  upon  the  information  during  the 
impaneling  of  a  jury  the  names  of  additional  witnesses,  as 
the  trial  does  not  commence  until  the  jury  has  been  accepted 
and  sworn. — State  v.  Lee  Boon 808 
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8.  View  of  Premises — Presence  of  Accused.  It  is  not  error  to 
allow  the  jury  in  a  criminal  case  to  view  the  premises 
where  an  alleged  crime  was  committed  without  the  pres- 
ence of  the  defendant. — Id 308 

9.  Separation  of  Witnesses — Effect  of  Disobeying  Order. 
Where  a  witness  for  defendant  in  a  criminal  prosecution 
remains  in  the  court  room  and  hears  the  other  witnesses 
testify  after  an  order  of  the  court  for  the  separation  of  the 
witnesses,  the  defendant,  if  without  fault,  cannot  be  de- 
prived of  the  testimony  of  such  witness,  but  the  fact  may 
be  commented  on  to  the  jury  as  affecting  the  credibility  of 
the  witness. — Id 308 

10.  Same — Reception  of  Evidence.  It  is  not  incumbent  on  the 
defendant  under  such  circumstances,  in  order  to  avoid  the 
exclusion  of  his  witness,  to  show  that  his  evidence  is  ma- 
terial.— Id 308 

11.  Continuance —  Presence  of  Accused.  The  granting  of  a  con- 
tinuance, in  a  criminal  prosecution,  without  the  personal 
presence  of  the  accused,  is  not  in  violation  of  the  constitu- 
tional provision  giving  the  accused  the  right  to  appear  and 
defend  in  person  and  by  counsel. — Stale  v.  Duncan 336 

12.  Accused  as  Witness — Cross  Examination.  WThere  the  ac- 
cused in  a  criminal  prosecution  appears  as  a  witness  in  his 
own  behalf,  and  the  whole  purpose  of  his  testimony  is  to 
show  that  he  is  not  guilty,  although  he  is  not  asked  the  di- 
rect question  as  to  whether  or  not  he  is  guilty,  it  is  proper 
cross  examination,  as  tending  to  affect  the  credibility  of  the 
witness,  to  question  him  relative  to  his  flight  soon  after 
the  crime  was  committed. — Id 336 

13.  Same.  When  the  defendant  in  a  criminal  prosecution 
takes  the  witness  stand,  he  assumes  the  character  of  a  wit- 
ness; and  as  such  is  subject  to  be  contradicted,  disputed,  or 
impeached,  the  same  as  any  other  witness;  and  cross  exam- 
ination for  that  purpose  is  not  prohibited  by  the  constitu- 
tional provision  that  "no  person  shall  be  compelled  in  any 
criminal  case  to  give  evidence  against  himself." — State  v. 
Duncan 336 

14.  Principal  and  Accessory — Distinction  Abolished.  Under 
§1189,  Code  Proc,  abrogating  the  distinction  between  an 
accessory  before  the  fact  and  a  principal,  a  defendant  may 
be  convicted  under  an  information  charging  him  with  the 
commission  of  a  larceny  as  principal,  although  the  evidence 
shows  that  he  was  not  present  at  the  time  the  taking  was 
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done,  but  advised  and  counseled  it  with  the  intention  of  re- 
ceiving the  benefits  of  the  property  taken. — Id 836 

15.  Instructions — Judicial  Comment  on  Facts.  Where  a  de- 
fendant has  requested  the  court  to  charge  the  jury  that 
"the  bare  possession  of  stolen  property,  alone,  is  not  suffi- 
cient to  sustain  a  verdict  of  guilty/1  it  is  not  error,  as  being 
a  violation  of  the  constitutional  prohibition  against  judges 
charging  the  jury  with  respect  to  matters  of  fact,  for  the 
court  to  give  the  instruction  with  the  following  addition: 
"It  is  only  a  circumstance  tending  to  show  guilt." — Id 836 

16.  Conviction  of  Defendant — Deduction  from  Term  of  Sentence 
of  Time  Passed  in  Jail  Pending  Appeal.  Where  a  defend- 
ant in  a  criminal  action  has  been  sentenced  to  the  peniten- 
tiary, and  has  taken  an  appeal  from  the  judgment  of 
conviction,  he  is  entitled,  under  Laws  1898,  p.  133,  §80,  to 
have  deducted  from  the  term  of  his  sentence  the  time  dur- 
ing which  he  remains  in  the  count}*  jail  pending  the  appeal, 
although  his  appeal  may  have  been  dismissed  for  want  of 
prosecution. — In  re  Bojar 355 

17.  Discharge  of  Accused  for  Want  of  Trial.  Where  a  person 
charged  with  crime  has  been  arrested  and  confined  in  jail 
without  trial  for  a  period  of  more  than  sixty  days,  he  is  en- 
titled to  a  discharge  under  Code  Proc,  §  1869,  where  the 
only  reason  for  failure  to  try  him  was  that  no  term  of  court 
for  which  a  jury  had  been  called  had  been  in  session  since 
the  tiling  of  the  information. — State  v.  Brodie 442 

18.  Failure  to  Indorse  Names  of  Witnesses  on  Information — Pre- 
sumption in  Absence  of  Objection  by  Accused.  Where  a 
defendant  in  a  criminal  prosecution  does  not  seek  a  con- 
tinuance on  the  ground  that  the  names  of  certain  witnesses 
for  the  state  had  not  been  indorsed  on  the  information  be- 
fore trial,  but  proceeds  with  the  trial  without  objection, 
the  presumption  is  that  he  considered  himself  ready  for 
trial,  and  was  not  injured  by  want  of  notice. —  State  v.  John 
Port  Townsend : 462 

19.  Instructions  —  Reading  Penalty.  Where  the  court  in  charg- 
ing the  jury  reads  to  them  the  statute  under  which  the  in- 
formation was  drawn,  the  complete  sense  of  which  cannot 
be  obtained  without  reading  the  whole  section,  it  is  not 
error  for  the  court  to  read  to  the  jury  the  penalty  attaching 

to  the  offense—  Id 462 

20.  Prosecution  by  Information- -r Preliminary  Examination.  A 
preliminary  examination  on  a  charge  before  one  justice  of 
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the  peace,  after  the  dismissal  of  a  charge  before  another 
justice  without  an  examination,  is  sufficient  to  found  an  in- 
formation upon. —  Stale  v.  Nordstrom 506 

21 .  Information  — Additional  Witnesses  —  Rights  of  Accused.  A 
defendant  who  has  been  served  with  a  copy  of  an  informa- 
tion against  him,  with  the  names  of  witnesses  indorsed 
thereon,  is  not  entitled  to  another  copy  of  the  information, 
upon  the  indorsement  of  additional  witnesses  thereon,  but 
notice  of  the  addition  of  the  new  names  is  sufficient. —  Id..  506 

22.  Evidence — Personal  Effects  of  Accused.  The  personal  ef- 
fects of  every  kind  belonging  to  a  prisoner  may  be  taken 
from  his  person  and  used  upon  his  trial  for  what  they  may 

be  worth  as  criminating  evidence. — Id 506 

23.  Cross  Examination  —  Rebuttal.  Where  the  evidence  in  a 
prosecution  for  murder  tends  to  show  that  the  person  who 
committed  the  crime  had  worn  a  certain  pair  of  rubber 
boots  at  the  time,  and  the  defendant  testifies  that  he  cannot 
get  the  boots  upon  his  feet,  and  makes  apparently  extra- 
ordinary efforts  to  put  them  on  in  the  presence  of  the  jury, 
it  is  not  error  to  allow  a  shoemaker  to  measure  defend- 
ant's feet  and  the  boots  and  then  testify  that  a  foot  of  de- 
fendant's size  could  wear  the  boots;  nor  is  it  improper  to 
call  other  witnesses  to  put  the  boots  on  in  the  presence  of 
the  jury,  and  allow  the  shoemaker,  after  measuring  their 
feet,  to  testify  that  he  tinds  them  as  large  as  defendant's. — 

Id 506 

24.  Alibi — Evidence  in  Rebuttal  —  Fixi?ig  Recollection  of  Witness 
by  Neighborhood  Report.  Where  a  defendant  charged  with 
murder  attempts  to  prove  an  alibi  by  testifying  that  he 
was  in  a  certain  saloon  on  the  night  of  the  murder,  and 
the  state  places  the  saloon  keeper  on  the  stand  to  rebut  de- 
fendant's proof,  and,  for  the  purpose  of  proving  that  the 
witness  had  a  real  recollection  that  the  defendant  was  not 
there,  rather  than  a  mere  absence  of  recollection  as  to 
whether  or  not  he  had  visited  the  saloon,  it  is  not  error 
where  there  is  no  other  objection  than  to  the  leading  char- 
acter of  the  questions,  for  the  saloon  keeper  to  testify  that 
he  knew  on  the  day  following  the  crime  that  defendant  was 
suspected  by  the  people  of  his  locality. — Id 506 

25.  Instructions — Interest  of  Accused.  Where  a  defendant  in  a 
criminal  prosecution  appears  as  a  witness  in  his  own  be- 
half, it  is  not  error  for  the  court  to  charge  the  jury  that, 
"in  the  case  of  the  defendant  you  have  a  right  to  consider 
the  great  interest  he  has  in  your  verdict." — Id 506 
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26.  Same— Absence  of  Motive.  It  is  not  error  for  the  court  to 
refuse  to  instruct  that  a  failure  to  prove  a  motive  for  the 
commission  of  the  murder  charged  would  raise  a  strong 
presumption  of  the  innocence  of  the  accused. — Id 506 

27.  New  Trial — Newly  Discovered  Evidence.  Where  defendant 
had  sworn  on  his  trial  that  he  could  not  get  on  certain  rub- 
ber boots,  he  is  not  entitled  to  a  new  trial  on  the  ground  of 
newly  discovered  evidence  showing  that,  while  it  was  pos- 
sible for  him  to  get  the  boots  on,  he  could  not  have  worn 
them.— Id 506 

see  burglary;  constitutional  law,  5,  6;  costs,  4, 
5;  Homicide;  Indictment  and  Information;  Nui- 
sance. 

DAMAGES.    See  Contracts,  1,  2;  Counterclaim.  1;  Sale,  3. 

DESCENT  AND  DISTRIBUTION.    See  Husband  and  Wipe, 
1-3,  5;  Wills,  1-5. 

DIVORCE. 

1.  Pleading — Verification  of  Complaint.  A  verification  of  the 
complaint  in  an  action  for  divorce  to  the  effect  thai  the 
plaintiff  believes  the  contents  of  the  complaint  to  be  true, 
is  a  sufficient  compliance  with  the  requirements  of  Code 
Proc,  §766.— Burdick  v.  Burdick 533 

2.  Same — Adultery.  A  complaint  for  divorce  on  the  ground 
of  adultery  is  insufficient  when  it  fails  to  allege  that  the  last 
act  of  adultery  was  committed  within  one  year  before  the 
commencement  of  the  action  and  that  it  was  unforgiven; 
but  such  defect  is  cured  by  judgment,  where  proof  showing 
such  facts  has  been  admitted  without  objection. —  Id 533 

DOMICILE.    See  Conflict  of  Laws;  Evidence,  3. 

EJECTMENT. 

Equitable  Title.  In  an  action  at  law  to  recover  the  possession 
of  land  sold  for  taxes  after  the  purchaser's  title  has,  by  force 
of  the  statute  of  limitations,  become  indefeasible,  plaintiff 
cannot  invoke  equity  on  the  ground  that,  at  the  beginning 
of  the  controversy,  he  offered  to  pay  all  back  taxes  and  re- 
deem the  land. —  Ward  v.IIuggins 617 

ELECTIONS    AND    VOTERS.     See    Municipal    Corpora- 
tions, 4,  6. 
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EMINENT  DOMAIN. 
Appropriation  of  State  Lands.  Tide  lands  belonging  to  the 
state  cannot  be  taken  under  the  eminent  domain  act,  as  ap- 
plied to  railroads  (Gen.  Stat.,  §§1569,  1570;  Code  Proc, 
title  9,  ch.  5),  for  the  reason  that  such  act  has  regard  only 
to  the  taking  of  private,  and  not  public,  property. — Seattle 
&  Montana  By.  Co.  v.  State 150 

See  Appeal,  17;  Constitutional  Law,  7;  Judgment, 
2;  Railkoads,  1-4. 

EQUITY. 
Pleading — Reply.    In  an  equity  case,  the  insufficiency  of  a  re- 
ply is  immaterial,  when  the  defendants  wholly  fail  to  sub- 
stantiate the  allegations  of  their  answer. — Hill  v.  Tou?ig 88 

See  Action,  1,2;  Judgment,  10. 

ESTOPPEL. 

1.  In  Pais— Clothing  Husband  with  Title — Estoppel  to  Deny 
Lien.  Where  a  wife  constitutes  her  husband  her  agent  for 
the  purchase  of  land,  which  is  her  separate  property,  and 
he  takes  the  contract  for  the  land  in  his  name,  borrowing 
money  to  apply  in  payment  therefor,  and  depositing  the 
contract  as  security  for  its  payment,  the  wife  is  estopped 
to  deny  the  equitable  lien  created  by  the  deposit  of  the 
contract,  when  she  and  her  husband  obtain  possession  of 
the  contract  by  fraud  and  procure  a  deed  to  the  land  in  her 
name. — Curtis  c.  Janzcn 58 

2.  Same  —  Elements  of  Estoppel  Not  Shown.  In  such  a  case, 
where  it  is  not  shown  the  creditors  of  the  husband  and  son- 
in-law  had  any  knowledge  that  the  title  to  said  property 
was  in  them  at  the  time  the  indebtedness  was  contracted, 
nor  that  any  of  the  family  had  ever  represented  that  the 
members  of  the  co-partnership  had  any  interest  therein, 
the  fact  that  title  was  allowed  to  remain  in  them  does  not 
constitute  an  estoppel. — Giranlt  r.  Hotaling  Co 90 

3.  Conversion  —  Corporation  Not  Estopped  to  Deny  Liability. 
The  fact  that  the  lessees  of  a  shingle  mill  from  a  corpora- 
tion conducted  the  business  of  the  mill  in  such  a  way  as  to 
induce  those  doing  business  with  them  to  suppose  that  the 
mill  was  still  operated  by  the  corporation,  it  consenting 
thereto,  will  not  estop  the  corporation  from  denying  lia- 
bility for  conversion  of  shingle  bolts  by  such  lessees. — Fox 

v.  Burlington  Mfg.  Co 391 

See  Bonds,  1;  Corporations,  1,  6,  7;  Municipal  Cor- 
porations, 10;  Trial,  10;  Wills,  3. 
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EVIDENCE. 

1.  Varying  Written  Instrument  by  Parol.  Where  a  contract 
for  the  sale  of  land  has  been  assigned  in  writing  by  the 
purchaser,  and  the  assignment  contains  no  undertaking  on 
the  part  of  the  assignee  to  pay  the  balance  of  the  purchase 
money  due,  evidence  is  inadmissible,  in  an  action  against 
the  assignee,  to  show  other  stipulations  than  those  ex- 
pressed in  the  written  assignment. — Osbum  v.  Dolan 62 

2.  Burden  of  Proof.  In  an  action  for  the  specific  perform- 
ance of  a  contract  for  the  conveyance  of  live  lots  of  land 
to  which  the  defense  is  interposed  that  by  mistake  of  the 
scrivener  the  bond  called  for  five  lots  when  it  was  the  in- ' 
tention  of  the  parties  to  contract  but  for  two,  the  burden 
of  proof  is  upon  the  defendant  to  overcome  the  presump- 
tion that  the  bond  expresses  the  agreement  of  the  parties; 
and,  where  the  testimony  is  conflicting,  the  finding  of  the 
lower  court  in  favor  of  the  plaintiff  will  not  be  disturbed. 

— Christ  Church  v.  Beach 65 

3.  Presumption  from  Residence.  Residence  in  a  certain  state 
for  a  number  ol  years  will,  when  nothing  appears  to  the 
contrary,  raise  the  presumption  of  citizenship  there. — 
Weber  v.  Taney 84 

4.  Relevancy.  In  an  action  to  restrain  the  foreclosure  sale  of 
mortgaged  personalty,  the  owner  claiming  the  mortgage 
debt  to  have  been  discharged  in  consideration  of  a  convey- 
ance of  land  to  the  mortgagee,  evidence  showing  the  value 
of  the  land  and  the  price  for  which  it  had  been  subsequently 
sold  by  the  mortgagee  is  irrelevant. — Davis  v.  Hinchcliffe ....  199 

5.  Secondary  Evidence.  Where  the  assignment  of  a  debt  is 
shown  to  be  in  writing,  it  is  error  to  permit  parol  proof 
concerning  the  transaction  until  the  absence  of  the  writing 

is  accounted  for. —  Voorhies  v.  Hennessy 243 

6.  Calculations  Reducing  Foreign  Money  to  a  Domestic  Equiv- 
alent. Where  insurance  premiums  are  payable  in  English 
money  and  it  is  necessary  to  give  their  equivalent  in  money 
of  the  United  States,  it  is  not  error  to  allow  a  witness  to 
testify  as  to  the  result  of  calculations  made  by  him  reduc- 
ing the  amount  from  one  standard  to  another. —  Ward  v. 
Tucker 399 

7.  Declarations  of  Agent — Res  Gestcv.  The  declarations  of  an 
agent  made  after  the  transaction  cannot  bind  the  principal, 
unless  they  are  so  related  to  it  as  to  constitute  a  part  of  the 
res  gestoy. —  Wcideman  v.  Tacoma  Ry.  &  Motor  Co 517 
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8.  Varying  Written  Instrument  by  Parol.  Parol  evidence  is  in- 
admissible for  the  purpose  of  proving  that  a  promissory 
note  does  not  represent  the  true  amount  due  from  the 
maker  to  the  payee,  nor  the  exact  time  when  payment  ma- 
tures.— Callin  v.  Harris 543 

See  Chattel  Mortgages.  1;  Conversion;  Criminal 
Law,  1,  5,  22,  24;  Homicide,  1,  2;  Insurance,  6;  Ne- 
gotiable Instruments,  1;  Payment,  1,  2;  Taxa- 
tion, 6,  11;  Wills,  2. 

EXECUTORS  AND  ADMINISTRATORS. 

L  Inventory  —  Effect  of  Omission  of  Property.  ■  The  failure  of 
an  administrator  to  include  certain  lands  in  his  inventory 
of  the  estate  will  not  deprive  him  of  authority  to  administer 
thereon,  when  a  supplemental  statement  has  been  tiled  by 
him  describing  said  lands  and  showing  their  value,  although 
such  statement  is  not  filed  as  an  .additional  inventory. — 
Ackerson  v.  Orcfiard 377 

2.  Order  of  Sale  by  Court  —  Jurisdiction  Not  Affected  by  Irregu- 
lar Petition.  Although  a  petition  of  an  administrator  for 
an  order  for  the  sale  of  real  estate  is  defective  and  irregu- 
lar, for  the  reason  that  it  fails  to  describe  all  the  decedent's 
real  estate,  and  fails  to  state  the  amount  of  personal  estate 
coming  into  the  administrator's  hands,  and  his  disposition 
thereof,  and  does  not  set  forth  the  value  of  the  lands  other 
than  by  a  reference  to  their  appraised  value,  such  irregu- 
larities will  not  affect  the  jurisdiction  of  the  court  to  order 
the  sale.— Id 377 

3.  Costs  of  Administration — Sale  of  Land.  Lands  of  a  de- 
cedent may  be  sold  to  pay  expenses  of  administration  and 
an  allowance  for  the  support  of  the  family,  although  the 
petition  for  sale  may  state  that  the  decedent  left  no  debts. 

Id 377 

4.  Administrator's  Sale  of  Real  Estate  —  Irregularities  —  Vali- 
dation. Under  Laws  1889-90,  p.  82,  §2,  validating  sales  of 
real  estate  by  administrators,  such  sales  will  not  be  dis- 
turbed, although  irregularly  made,  where  the  court  had 
jurisdiction  to  order  the  sale,  and  the  lands  were  sold  at 
public  auction  after  due  notice  by  the  administrator  of  time 
and  place,  the  sale  confirmed  by  the  court,  and  the  lands  are 
now  held  by  purchasers  in  good  faith. — Id 377 

FRAUD. 
Evidence — Instructions.     In  an  action  upon  a  fire  iusurance 
policy  where  one  of  the  defenses  iuterposed  is  that  the 
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plaintiff  fraudulently  caused  the  property  to  be  burned  for 
the  purpose  of  securing  the  amount  of  the  insurance  named 
in  the  policy,  and  the  only  evidence  tending  to  sustain  the 
issue  was  circumstantial,  it  is  error  for  the  court  to  refuse 
to  instruct  that  the  fraud  charged  may  be  inferred  by  strong 
presumptive  circumstances. —  McWilliams  v.  Cascade  Fire, 
etc.,  Ins.  Co 48 

FRAUDS,  STATUTE  OF. 

1.  Sale  of  Standing  Timber  —  Form  of  Contract.  An  execu- 
tory contract  for  the  sale  of  standing  timber  is  valid  when 
in  writing,  although  not  in  the  form  of  a  deed,  and  such 
contract  can  be  enforced  by  an  assignee. —  Kleeb  v.  Bard ....    41 

2.  Parol  Contract  for  Sale  of  Logs.  A  verbal  contract  by  the 
owner  of  land,  whereby  he  agrees  to  cut  all  the  cedar  tim- 
ber on  his  land  and  deliver  the  logs  for  a  certain  price  per 
thousand  feet  at  the  mill  of  another  party,  is  a  contract  re- 
specting the  sale  of  chattels,  and,  where  there  has  been 
part  performance  of  the  contract,  it  may  be  enforced 
against  the  owner,  though  not  in  writing. —  Id 41 

FRAUDULENT  CONVEYANCES. 

1.  Secret  Trust — Bights  of  Trustee's  Creditors.  Where  money 
has  been  furnished  by  a  woman  to  her  son-in-law  for  the 
purchase  of  land,  the  title  to  which  he  takes  in  his  own 
name,  and  then  afterwards  conveys  to  her  husband,  the 
fact  that  the  husband  and  son-in-law,  while  holding  the  title 
to  the  land,  are  engaged  in  a  co-partnership  business  in 
which  they  become  indebted  to  others,  will  not  render  a 
conveyance  of  such  land  by  the  husband  to  the  wife  fraud- 
ulent as  to  creditors,  especially  when  enough  other  assets 
remain  to  pay  the  indebtedness  of  the  firm. — Giranlt  v.  Ho- 
taling  Co 90 

2.  Conveyance  to  Wife.  A  conveyance  by  a  husband  to  his 
wife  is  not  fraudulent  as  to  creditors,  although  he  was  in- 
debted to  them  at  that  time,  and  has  been  ever  since,  when 
in  fact  the  indebtedness  existing  at  the  time  of  the  convey- 
ance had  been  liquidated,  and  the  debtor  was,  moreover, 
possessed  of  considerable  other  property,  and  had  never 
represented  himself  as  the  owner  of  the  land  in  controversy 
for  the  purpose  of  securing  credit. — Mayer  v.  Frasch 504 

3.  Mortgage  by  Insolvent  Corporation.  Where  a  corporation 
which  is  heavily  indebted  gives  a  mortgage,  whereby  it  is 
enabled  to  pay  the  purchase  price  and  secure  the  legal 
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FRAUDULENT  CONVEYANCES — Continued. 

title  to  the  property  mortgaged,  and  by  that  means  pat 
itself  in  better  shape  for  continuing  business,  such  mort- 
gage will  not  be  held  to  be  given  by  an  insolvent  corpora- 
tion for  the  purpose  of  hindering,  delaying  and  defrauding 
creditors. —  Vincent  v.  Snoqualmie  Mill  Co 566 

GOVERNMENT  SURVEYS.    See  Boundaries. 

GUARANTY. 

Absolute  Guaranty.  A  bond  to  secure  the  payment  of  money, 
which,  after  reciting  the  debt,  states  that  "the  undersigned 
agree  to  be  bo  linden  ...  for  the  full  sum  ...  as 
specified  in  said  note  and  mortgage/1  if  the  maker  of  the 
note  shall  fail  to  pay  the  same,  is  an  absolute  obligation  for 
the  payment,  and  not  a  conditional  guaranty. — Hantia  v. 
Savage 414 

See  Mortgages,  8;  Negotiable  Instruments,  6,  7. 

GUARDIAN  AND  WARD.    See  Appeal,  29,  30;  Attorney 
and  Client,  2. 

HABEAS  CORPUS. 
Jurisdiction  of  Supreme  Court.    The  supreme  court  will  not 
take  original  jurisdiction  of  an  application  for  a  writ  of 
habeas  corpus  after  the  denial  of  the  writ  in  the  same  mat- 
ter by  a  superior  court. — In  re  Graham ;...  237 

HIGHWAYS.    See  Trial,  11. 

HOMESTEAD.    See  Husband  and  Wife,  5. 

HOMICIDE. 
1.  Evidence — Cause  of  Death.  In  a  prosecution  for  murder  to 
which  the  defense  of  justifiable  homicide  is  interposed,  the 
cause  of  death  is  sufficiently  proved  when  the  undisputed 
evidence  shows  that  the  defendant  drew  his  revolver  and, 
while  standing  at  a  distance  of  not  more  than  six  feet  from 
the  deceased,  presented  it  directly  at  him  and  fared;  that  de- 
ceased immediately  fell  to  the  ground  and  in  the  course  of 
a  few  minutes  expired;  that  the  defendant,  when  asked  if 
he  had  killed  him,  said  he  did  not  know,  and  pointed  to  his 
body  then  lying  motionless  upon  the  ground;  and  that 
there  was  fresh  blood  upon  the  clothing  over  the  breast. — 
State  v.  Moody 395 
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2.  Circumstantial  Evidence  — Sufficiency.  In  a  prosecution  for 
murder,  the  defendant  is  entitled  to  a  discharge  where  the 
evidence  shows  that,  by  reason  of  the  relations  of  the  de- 
fendant with  the  deceased,  he  had  an  opportunity  to  com- 
mit the  crime,  but  that  others  also  had  an  equal  opportunity; 
that  the  hatchet  with  which  the  crime  was  probably  com- 
mitted had  been  used  in  the  fruit  stand  formerly  belonging 
to  defendant,  but  at  the  time  was  in  the  actual  occupancy 
of  another;  that  defendant  had  stains,  apparently  of  blood, 
around  his  finger  nails,  upon  his  arm  and  upon  his  shoes, 
but  which  were  not  proved  to  have  been  made  by  human 
blood;  that  his  conduct  on  the  day  following  the  night  of 
the  murder,  considered  in  the  light  of  his  personal  peculi- 
arities and  the  circumstances  surrounding  him,  might  be 
better  explained  upon  the  theory  of  his  innocence  than  that 
of  his  guilt;  and  that  a  piece  had  been  cut  from  his  vest,  not, 
as  claimed  by  the  prosecution,  for  the  reason  that  it  was 
covered  with  blood  stains,  but  to  serve  as  a  patch  for  his 
trousers. — State  v.  Pagano 549 

HUSBAND  AND  WIFE. 

1.  Community  Property — Title  of  Heir  When  no  Administra- 
tion, Where  there  has  been  no  administration  upon  the 
estate  of  a  wife,  or  upon  the  community  property,  for  a 
period  of  eight  years  after  ber  death,  her  husband  and  an 
only  child  surviving  her,  the  presumption  is  that  as  to  the 
community  real  property  there  was  no  necessity  for  ad- 
ministration, and  that  the  right  of  the  child  to  the  posses- 
sion of  his  share  in  the  community  real  estate  as  heir  of  his 
mother  is  complete. — Bill  v.  Young 38 

2.  Same — Husband's  Power  of  Disposition.  Upon  the  death  of 
a  wife,  the  husband's  power  to  dispose  of  community  realty, 
although  acquired  under  the  act  of  1869,  ceased,  and  the 
property  became  vested  by  moieties  in  the  husband  and 
the  children.— Id 88 

3.  Same — Evidence — Presumption.  The  presumption  estab- 
lished by  the  deed  to  a  husband  showing  on  its  face  a  con- 
veyance of  land  in  1871,  for  a  valuable  consideration,  that 
the  land  was  community  property,  is  not  overthrown  by 
testimony  showing  that  the  property  owned  by  the  husband 
in  1859,  at  the  time  of  his  marriage,  had  undergone  fre- 
quent exchanges,  while  he  had  earned  other  money  outside 
of  that  obtained  through  the  use  of  such  separate  prop- 
erty, no  account  being  kept  of  any  moneys  made  in  any 
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transaction,  and  that  be  could  not  tell  from  what  source 
he  derived  the  money  paid  for  the  land  in  1871. — Id 83 

4.  Community  Property — Unauthorized  Contract  of  Husband 
for  Sale.  Where  a  husband  contracts  to  pay  a  commis- 
sion for  the  sale  of  community  lands,  without  having  any 
authority  from  the  wife  for  that  purpose,  and  judgment  is 
obtained  against  him  alone  on  his  contract,  the  wife  may 
enjoin  the  sale  of  the  community  lands  on  execution. — 
McOlauflin  v.  Mcrriam Ill 

5.  Devise  of  Husband's  Separate  Property — Right  of  Widow  to 
Homestead.  Under  the  legislation  of  this  state  relating  to 
the  property  rights  of  husband  and  wife,  a  wife  cannot 
claim  a  homestead  in  the  separate  property  of  her  deceased 
husband,  which  he  has  by  will  devised  to  another. — In  re 
Eyres'  Estate 291 

See  Assumpsit,  1,  2;  Conflict  op  Laws;  Fraudulent 
Conveyances,  2. 

INDICTMENT  AND  INFORMATION. 

1.  Duplicity.  An  information  charging  an  assault  with  a 
deadly  weapon  is  not  bad  for  duplicity  on  the  ground  that 
it  alleges  the  assault  was  made  "  without  considerable  prov- 
ocation, and  with  a  willful,  malignant  and  abandoned 
heart." — State  v.  John  Port  Townsend 462 

2.  Prosecution  by  Information  —  Constitutionality.  Infamous 
crimes  may  be  prosecuted  in  this  state  by  information,  as 
the  constitution  of  the  United  States  does  not  assume  to 
regulate  prosecutions  under  state  laws. — State  v.  Nord- 
strom   506 

See  Criminal  Law,  4,  20;  Nuisance,  1,  2. 

INJUNCTION. 

When  Granted — Occupying  Claimant  of  Tide  Lands.  An  oc- 
cupant of  tide  lands  belonging  to  the  state,  although  he 
may,  under  the  provisions  of  the  tide  land  act,  possess  a 
preference  right  of  purchasing  the  same  by  virtue  of  im- 
provements made  thereon,  cannot  enjoin  the  occupation 
and  use  by  another  of  the  tide  lands  lying  in  front  of  his 
improvements  when  his  access  to  navigable  water  is  not 
thereby  materially  interfered  with. — Morse  v.  O'Connell 117 

See  Evidence,  4;  Husband  and  Wipe,  4;  Municipal 
Corporations,  3,  8. 
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INSOLVENCY 

Discharge  —  Debts  Affected.  The  discharge  in  an  insolvency 
proceeding  from  the  lien  of  a  judgment  by  the  same  court 
which  rendered  the  judgment  is  without  effect  as  against 
the  judgment  creditor,  when  the  court  had  no  jurisdiction 
over  him  in  the  insolvency  proceeding. —  Weber  v.  Yancy ....    84 

INSURANCE. 

1.  Conditions  in  Policy — Ownership  of  Property.  Where  a 
policy  of  insurance  provides  that  the  entire  policy  shall  be 
void  if  the  interest  of  the  insured  in  the  property  covered 
by  it  is  other  than  unconditional  and  sole  ownership,  there 
can  be  no  recovery  for  loss  when  one  of  the  articles  in- 
sured is  held  under  a  contract  of  conditional  sale  by  the 
daughter  of  the  assured,  although  the  assured  may  have  an 
insurable  interest  therein. —  Mc  Williams  v.  Cascade  Fire, 
etc.,  Ins.  Co 48 

2.  Marine  Insurance — Suit  by  Broker  for  Premium .  A  marine 
insurance  broker  may  sue  for  the  recovery  of  the  insurance 
premium,  without  showing  that  it  has  actually  been  paid 
by  him,  as  it  is  the  custom  in  marine  insurance  business  for 
the  broker  to  be  his  own  principal. — Ward  v.  Tucker 899 

3.  Same — Cancellation.  Where  it  is  made  a  part  of  a  contract 
of  marine  insurance  that  the  rules  as  to  short  rates  should 
apply,  the  insurance  is  terminated  by  a  request  of  the  as- 
sured for  cancellation. — Id 399 

4.  Foreign  Insurance  Companies — Contracts.  Contracts  made 
outside  the  state  with  foreign  insurance  companies  are  not 
covered  by  the  law  governing  insurance  companies  doing 
business  within  the  state. — Id 399 

5.  Action  on  Policy  —  Burden  of  Proof  as  to  Execution.  Where 
policies  of  insurance  have  been  received  by  the  assured  and 
he  has  promised  to  pay  for  them,  the  burden  is  upon  him, 
in  an  action  to  recover  premium,  to  show  that  the  policies 
have  not  been  regularly  executed. — Id 399 

See  Evidence,  6;  Fraud. 
INTERVENTION.    See  Corporations,  5. 
JUDGE.    See  Appeal,  20;  Mandamus,  1,  2. 

JUDGMENT. 

1 .  Action  on  Judgment — Leave  of  Court .  A  statute  of  another 
state  prohibiting  action  on  a  judgment  obtained  in  one  of 
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its  courts,  unless  leave  of  court  is  first  obtained,  affects  the 
remedy  merely,  and  does  not  apply  to  an  action  on  such 
judgment  in  a  court  of  this  state. — Weber  v.  Fancy 84 

2.  Correction  on  Motion.  Where  a  judgment  and  decree  of  ap- 
propriation of  land  is  irregular  and  erroneous  on  its  face 
for  the  reason  that  it  does  not  conform  to  the  verdict  of  the 
jury  and  the  statute  in  relation  to  the  interest  acquired  by 
the  petitioner  in  the  premises  appropriated  in  such  pro- 
ceeding, the  court  has  authority  to  correct  it  upon  motion 

or  petition. — Seattle  &  Montana  By.  Co.  v.  Johnson 97 

3.  Entry  of  Judgment.  Failure  to  enter  judgment  until  sev- 
eral days  after  a  motion  for  a  new  trial  is  overruled  con- 
stitutes no  ground  for  error. —  Voorhies  v.  Hennessy 243 

4.  Judgment  on  Supersedeas  Bond — Irregular  Entry.  Where 
a  judgment  rendered  by  the  supreme  court  upon  a  super- 
sedeas bond  conforms  to  the  terms  and  conditions  thereof, 
the  court  is  not  called  upon  to  grant  any  relief  against  a 
judgment  irregularly  entered,  when  the  showing  made  for 
relief  does  not  in  any  way  attack  the  regularity  or  binding 
force  of  such  bond. — Sears  v.  Seattle  Consolidated  St.  By. 

Co 286 

5.  Same — Excessive  Judgment.  Where  a  supersedeas  bond 
shows  on  its  face  that  judgment  in  a  certain  amount  only 
is  authorized  thereby,  the  judgment  thereon  actually  ren- 
dered by  the  court  must  be  held  to  have  been  only  in  that 
amount,  and  a  judgment  entry  for  a  greater  amount  must 

be  held  to  be  simply  an  inadvertent  entry. — Id 286 

6.  Bes  Judicata — Judgment  for  Breach  of  Contract  no  Defense 
to  Action  for  Consideration.  Where  judgment  in  an  action 
for  damages  for  the  breach  of  a  contract  was  obtained,  and 
no  rescission  of  the  contract  was  sought  in  the  action,  res 
adjudicata  cannot  be  pleaded  to  an  action  on  certain  prom- 
issory notes  which  were  given  as  consideration  for  the 
contract. — Allen  v.  Wall 316 

7.  Attorney  Fees.  Where  a  note  provides  for  reasonable  at- 
torney fees,  it  is  not  error  to  give  judgment  therefor  in  the 
sum  of  $100  when  the  amount  of  the  note  is  but  slightly  in 
excess  of  $1,000. — Main  v.  Johnson 321 

8.  Time  of  Entry.  Although  a  judgment  may  not  be  entered 
within  the  time  provided  by  law,  it  is  not  thereby  rendered 
void. — Brown  v.  Porter 327 

9.  Void  Judgment  —  When  May  be  Enjoined.  The  enforcement 
of  a  judgment  of  foreclosure  in  such  action  may  be  en- 
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joined,  although  void,  as,  the  decree  being  directed  against 
a  specific  piece  of  property,  a  sale  thereunder  would  con- 
stitute a  cloud  upon  the  title  which  might  interfere  with 
the  rights  of  the  assignee's  estate.— Quinby  v.  Slipper. 475 

10.  Vacating  Judgment — Irregular  Entry.  It  is  no  ground  for 
vacating  a  judgment  that  it  was  irregularly  entered  as  a 
judgment  at  law  in  a  suit  in  equity. — Tacoma  Lumber,  etc., 

Co.  v.  Wolff. 478 

11 .  Same — Determination  of  Subject  Matter  of  Showing  at  Trial. 
Where,  in  an  action  to  foreclose  a  mechanic's  lien  for  ma- 
terials furnished  for  the  construction  of  a  building,  a  per- 
sonal judgment  is  rendered  against  a  contractor,  the 
judgment  will  not  be  vacated  on  petition  of  the  contractor, 
on  the  ground  that  he  would  be  able  to  show  that  plaintiff 
agreed  not  to  hold  him  personally  liable  for  the  debt,  when 
the  trial  court  has  already  found  that  no  such  agreement* 
had  been  made  by  or  on  behalf  of  the  plaintiff. — Id 478 

12.  Modification  on  Motion  to  Vacate.  It  is  not  error  for  a  court, 
while  refusing  to  vacate  a  judgment  in  a  proceeding  there- 
for, to  modify  the  judgment  as  to  the  amount  of  costs  taxed 
therein.—  Id 478 

13.  Confession  of  Judgment  by  One  Partner — Lien.  Under 
§416,  Code  Proc,  in  an  action  upon  a  contract  against  co- 
partners, when  one  of  the  partners  confesses  judgment  with- 
out the  consent  of  the  others,  judgment  is  authorized 
against  all  the  partners,  to  be  enforced  against  the  partner- 
ship property,  and  against  the  separate  property  of  the 
partner  making  confession. — Bank  of  Shelton  v.  Willey 585 

See  Appeal  1,  6, 14,  15,  21,  23;  Criminal  Law,  16;  In- 
solvency; Pleading.  5;  Sale,  2;  Taxation,  5. 
JURY. 

1.  Right  to  Jury  Trial — Waiver.  Where  a  jury  has  been 
waived  in  an  action,  and  trial  had  before  a  referee,  the 
waiver  holds  good  for  a  re-trial  of  the  cause  after  a  re- 
versal on  appeal.—  Park  v.  Mighell 304 

2.  Challenge  to  Juror— When  Refusal  of  Challenge  Harmless 
Error.  Error  of  the  court  in  refusing  to  allow  a  challenge 
for  cause  to  a  juryman,  thus  forcing  defendant  to  peremp- 
torily challenge  him,  is  not  prejudicial  when  defendant  is 
not  thereby  compelled  to  exhaust  all  bis  peremptory  chal- 
lenges.—  State  v.  Moody 395 

44—7  WASH. 
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JUSTICES  OF  THE  PEACE. 

1.  Actions  Before  —  Bow  Entitled.  An  action  in  the  court  of  a 
justice  of  the  peace  is  properly  and  sufficiently  entitled  by 
naming  the  officer  before  whom  the  cause  is  heard,  without 
designating  that  it  is  in  the  justice's  court  of  a  certain 
precinct. —  State,  exrel.  Maltby,  v.  Superior  Court 223 

2.  Appeal — Sufficiency  of  Notice.  A  notice  of  appeal  from 
the  judgment  of  a  justice  of  the  peace  which  notifies  the 
opposite  party  that  the  "defendant  appeals  to  the  superior 
court  from  a  judgment  heretofore  rendered  by  said  justice 
of  the  peace  against  him  in  the  above  entitled  cause"  is 
sufficient.— Id 223 

See  Appeal,  37;  Constitutional  Law.  8. 

LANDLORD  AND  TENANT. 

Non-Payment  of  Rent  —  Forfeiture  of  Lease  —  Waiver.  A 
lessor  does  not  waive  his  right  to  claim  the  forfeiture  of  a 
lease  for  non-payment  of  rent  by  collecting  rents  subse- 
quent to  the  notice  to  vacate  and  applying  same  to  the  pay- 
ment of  installments  of  rent  which  fell  due  prior  to  the 
one  upon  which  forfeiture  is  claimed. — Carraher  v.  Bell 81 

LARCENY.    See  Criminal  Law,  3,  5.  14. 

LIENS. 
Equitable  Lien — Deposit  of  Deed  as  Security.  The  deposit  of 
a  contract  for  a  deed  by  a  purchaser  of  land  as  security  for 
the  payment  of  a  promissory  note  creates,  as  between  the 
parties  to  the  security  contract,  an  equitable  lien  which  may 
be  enforced  against  the  land  after  its  conveyance  to  the 
purchaser. — Curtis  v.  Janzen 58 

See  Estoppel,  1 . 

LIMITATION  OF  ACTIONS. 

1.  Prospective  Effect  of  Statute.  Where  the  period  of  limita- 
tion for  the  commencement  of  an  action  is  reduced  by 
statute  from  twenty  to  ten  years,  the  limitation  does  not 
begin  to  run  as  to  accrued  actions  until  the  taking  effect 
of  the  later  law,  unless  the  legislative  intent  to  give  a 
retroactive  effect  to  the  law  clearly  appears. — Moore  v. 
Brownfiekl 23 

2.  When  Adverse  Title  Sufficient.  Actual,  uninterrupted  and 
notorious  possession  under  a  claim  of  right,  but  without 
color  of  title,  is  sufficient  to  entitle  the  possessor  to  the 
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benefit  of  the  statute  of  limitations,  and  such  possession 
need  not  be  adverse  as  to  all  the  world. — Id 23 

r  3.  Absence  from  the  State — Running  of  Limitation.  Action 
upon  a  judgment  rendered  in  another  state  against  a  res- 
ident there  is  not  barred  under  our  statute  of  limitation, 
when  the  judgment  defendant  has  become  a  resident  of  this 
state,  until  after  the  expiration  of  six  years  from  the  time 
such  residence  began  here. — Weber  v.  Taney 84 

4.  Effect  of  Statute  Upon  Existing  Rights  of  Action.  The  stat- 
ute of  limitations  ( Code  1881,  ch.  2)  is  not  controlled  or  af- 
fected by  §§1294,  1683,  Code  of  18tfl,  providing  that  "  when 
a  limitation  or  period  of  time  prescribed  in  any  existing 
statute  for  acquiring  a  right  or  barring  a  remedy  has  be- 
gun to  run  before  this  code  takes  effect,  and  the  same  or 
any  limitation  is  prescribed  in  this  code,  the  time  which 
has  already  run  shall  be  deemed  to  be  part  of  the  time 
prescribed  as  such  limitation  by  this  code,"  as  such  sections 
were  parts  of  laws  on  special  subjects  enacted  in  1881,  and 
were  not  embraced  in  the  civil  practice  act  of  that  year.— 
Boer  v.  Choir 631 

5.  Same.  Adverse  possession  of  real  property  from  August, 
1878,  to  April,  1890,  will  not  bar  an  action  quieting  title 
thereto  either  under  the  law  of  1862-3,  imposing  a  twenty- 
year  limitation  on  such  an  action,  or  under  the  law  of  1881, 
which  reduces  the  time  of  commencing  such  actions  from 
twenty  to  ten  years. — Id 631 

See  Adverse  Possession;  Conflict  of  Laws;  Tax- 
ation, 9, 10. 

MANDAMUS. 

1.  Settlement  of  Statement  by  Ex- Judge.  A  judge  of  the  supe- 
rior court  whose  term  of  office  has  expired  cannot  be  com- 
pelled by  mandamus  to  settle  and  certify  a  statement  of 
facts  on  appeal,  as  the  act  of  January  21, 1893,  merely  au- 
thorizes, but  does  not  require,  them  to  act  in  such  cases.— 
State,  ex  rel.  Hinchey,  v.  Allyn 285 

2.  Correction  of  Statement  of  Facts.  Under  Laws  1893,  p.  114. 
§§9,  11,  where  a  statement  of  facts  on  appeal  has  been 
served  on  the  respondent  with  notice  of  settlement  on  a  day 
named,  and  the  respondent  makes  no  objection  thereto  un- 
til after  the  statement  is  settled  and  certified  by  the  judge, 
mandamus  will  not  lie  for  the  purpose  of  compelling  the 
judge  to  correct  the  statement  as  to  omitted  testimony,  and 
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amend  his  certificate  to  conform  to  the  new  statement. — 
State,  ex  rel.  Hersner,  v.  Arthur 358 

MASTER  AND  SERVANT. 

1.  Assumption  of  Bisks.  The  dangers  incident  to  the  moving 
of  cars  by  "staking  off"  are  so  patent  to  observation  that 
a  servant  undertaking  such  work  necessarily  assumes  the 
risk,  and  cannot  hold  his  employer  liable  for  a  failure  to 
warn  him  of  the  danger. — Watts  v.  Hart 178 

2.  Defective  Appliances.  The  master  is  not  liable  for  accidents 
occurring  to  a  servant  after  he  has  provided  such  appli- 
ances as  are  reasonably  safe  and  adequate  to  do  the  work 
required.— Id 178 

3.  Fellow  Servants.  The  engineer  and  fireman  of  a  locomo- 
tive and  a  common  laborer  who  are  all  employed  by  a  mill 
owner  in  the  work  of  moving  lumber  cars  are  fellow  ser- 
vants, and  for  injuries  received  by  the  laborer  on  account 

of  the  engineer's  negligence  the  master  is  not  liable. — Id...  178 

4.  Same — Negligence  of  Fellow  Servants.  The  fact  that  a  ser- 
vant undertakes  a  dangerous  piece  of  work  by  the  direc- 
tion of  a  fellow  servant  who  does  not  stand  in  the  relation 
to  him  of  vice  principal,  will  not  render  the  principal  liable 
for  injuries  received. — Id 178 

5.  Bisk  of  Employment.  Where  a  man  employed  to  operate 
a  trimmer  saw  is  injured  by  the  breaking  of  the  rope  which 
was  attached  to  a  weight  to  pull  the  saw  back  after  being 
used,  the  saw  and  its  attachments  having  been  under  his 
control  and  operated  by  him  for  a  period  of  three  months 
and  a  half,  during  which  time  he  had  never  looked  to  see 
the  condition  of  the  rope,  although  it  was  plainly  observ- 
able, his  injury  is  due  to  bis  own  negligence  for  failure  to 
guard  against  an  apparent  risk  of  his  employment. — Schulz 

v.  Johnson 403 

6.  Wages  of  Servant — Issuance  of  Order  in  Payment.  An 
order  issued  in  payment  of  wages  directing  a  third  party 
to  pay  the  wage  earner  $180,  is  by  its  terms  payable  in  law- 
ful money  of  the  United  States,  and  does  not  violate  the 
provisions  of  Laws  1887-8,  p.  234,  forbidding  the  issuance 
in  payment  of  wages  of  any  order,  check,  etc.,  payable  in 
whole  or  in  part  otherwise  than  in  lawful  money  of  the 
United  States. — Agee  v.  Smith 471 

See  Trial,  15. 
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MECHANICS'  LIENS. 

1.  When  Attaches — Land  Held  Under  Contract  of  Sale.  Where 
labor  is  performed  in  erecting  a  building  upon  land  at  the 
instance  of  a  person  holding  a  contract  of  sale  thereon,  a 
mechanic's  lien  can  attach  only  upon  the  interest  of  the 
contracting  party,  and  not  against  the  owner  of  the  legal 
title.— Iliff  v.  Forssell 225 

2.  Procedure  After  Assignment  for  Benefit  of  Creditors.  Under 
the  statutes  of  this  state  a  mechanic's  lien  cannot  be  en- 
forced against  property  after  it  has  passed  into  the  hands 
of  an  assignee  for  the  benefit  of  creditors,  but  all  those 
having  claims  against  the  estate  must  present  them  in  the 
insolvency  proceeding. — Quinby  v.  Slipper 475 

8.  Sufficiency  of  Claim — Terms  and  Conditions  of  Contract.  A 
claim  of  lien  sufficiently  sets  forth  the  terms  and  conditions 
of  the  contract  under  which  materials  were  furnished  when 
it  states'  that  certain  described  materials  were  delivered  to 
the  owner  of  the  premises  upon  which  lien  is  claimed,  upon 
his  promise  to  pay  certain  prices  therefor  as  soon  as  the 
materials  should  be  delivered;  and  the  failure  of  the  claim- 
ant to  deliver  the  materials  within  a  specified  time  agreed 
upon  is  matter  of  defense  not  affecting  the  contract  set  up 
by  the  claimant  until  established  by  the  defendant. — Wash- 
ington Mill  Co.  v.  Craig 556 

4.  Lien  for  Common  Labor.  One  who  performs  labor  upon 
and  about  a  mill  is  entitled  to  the  benefit  of  the  law  giving 
mechanics  a  lien. —  Vincent  v.  Snoqualmie  Mill  Co 566 

5.  Claim  for  Labor  in  Constructing  Railroad  —  Must  Allege 
Ownership  of  Land.  A  claim  of  lien  for  work  done  as  fore- 
man in  the  construction  of  a  certain  railroad  is  defective 
when  the  lien  notice  does  not  allege  that  the  defendant 
had  any  interest  in  or  ownership  of  the  land  over  and 
through  which  said  railroad  was  constructed. — Id 566 

See  Judgment,  9,  11. 

MORTGAGES.  • 

1.  Assignment  of  Mortgage  Notes  — Priorities.  Where  two 
notes  executed  at  the  same  time  but  payable  at  different 
dates  are  secured  by  a  mortgage  upon  real  estate,  the  as- 
signment of  the  notes  to  different  parties  does  not  give  the 
assignee  of  the  note  first  maturing  a  priority  in  the  pro- 
ceeds of  the  mortgaged  premises,  but  the  assignees  are  en- 
titled to  share  pro  rata  therein.  (Miller  v.  Washington 
Savings  Bank,  5  Wash.  200,  distinguished.) — First  National 
Bank  v.  Andrews 261 
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2.  Mortgage  Debt —  Action  on  Note  — Effect  of  Surrender  of 
Premises  to  Guarantor.  The  surrender  by  a  mortgagor  of 
the  possession  of  mortgaged  premises  to  the  mortgagee, 
under  a  power  of  sale  contained  in  the  mortgage,  consti- 
tutes no  defense  to  an  action  on  the  note  by  an  assignee  of 
the  note  and  mortgage,  when  the  mortgagee  has  no  author- 
ity to  act  as  agent  of  the  assignee. — Dewing  v.  Crueger 590 

3.  Same — Agency  of  Guarantor  Not  Established  by  Guaranty. 
Agency,  in  such  case,  id  not  established  by  the  fact  that  the 
mortgagee,  who  had  guaranteed  the  prompt  payment  of 
the  coupon  notes,  continued  to  collect  interest  after  the  as- 
signment, and  transmit  it  to  the  office  where  payable  by  the 
terms  of  the  notes;  nor  does  the  guaranty  by  the  mortgagee 
have  the  effect  of  constituting  the  guarantor  the  agent  of 
the  owner,  nor  is  he  thereby  authorized  to  take  any  steps 
which  the  owner  of  the  note  and  mortgage  himself  could 
take.— /d 590 

See  Banks  and  Banking;  Corporations,  8;  Writs,  2. 

MUNICIPAL  CORPORATIONS. 

1.  Validation  oj  Indebtedness — Limitation  of  Indebtedness  of 
Territorial  Cities.  The  act  of  congress  prohibiting  munici- 
pal indebtedness  in  the  cities  of  Washington  Territory  in 
excess  of  four  per  cent,  of  the  taxable  property  became  a 
part  of  every  city  charter,  and  an  indebtedness  incurred  in 
excess  thereof  may  be  validated  under  §5  of  the  act  of  Feb- 
ruary 26,  1890  (Laws,  p.  22Q).—McBryde  v.  Montesano 69 

2 .  Same  — Power  of  Slate  Legislature  to  Validate.  Although  an 
indebtedness  incurred  by  a  city  in  Washington  Territory 
could  not  have  been  ratified  by  territorial  law  because  in 
excess  of  the  limitation  fixed  by  congress,  yet  such  indebt- 
edness may  be  validated  under  an  act  of  the  state  legisla- 
ture which  has  succeeded  to  all  the  powers  of  the  territorial 
legislature  and  of  congress  in  the  matter  of  jurisdiction 
over  cities. — 1$ 69 

3.  Issuance  of  Bonds  — Injunction.  The  creation  of  void  in- 
debtedness by  a  city  subsequent  to  the  lawful  voting  of 
bonds  for  the  purpose  of  borrowing  money  is  not  ground 
for  restraining  the  issuance  of  the  bonds. — Id 69 

4.  Submission  of  Questions  to  Voters.  While  a  proposition  to 
borrow  money  to  fund  old  debts  and  a  proposition  to  bor- 
row money  for  future  municipal  indebtedness  may  be  sub- 
mitted at  the  same  election,  the  two  cannot  be  united  in 
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one  proposition,  so  as  to  have  one  expression  of  the  voter 
answer  both  propositions. — Id 69 

5.  Amendment  of  Charter — Submission  to  City  Council — Di- 
rectory Provisions.  Sec.  225  of  the  freeholders1  charter  of 
Spokane  ( adopted  March  24,  1891 )  providing  that  amend- 
ments thereto  shall  be  proposed  by  the  city  council  and 
entered  upon  the  record  of  proceedings,  "and  at  the  second 
regular  meeting  of  the  council  thereafter  shall  be  again 
submitted  to  a  vote  of  the  council,"  is  merely  directory  as 
to  time  of  submission,  and  such  proposed  amendment  may 
be  submitted  to  the  council  after  the  time  of  its  second 
regular  meeting  without  affecting  the  validity  of  the  pro- 
posed amendment.— Pierce  v.  City  Clerk  of  Spokane 132 

6.  Submission  of  Questions  to  Voters.  Under  §518,  Gen.  Stat., 
providing  for  the  submission  to  voters  of  amendments  to 
city  charters  by  number,  the  action  of  the  city  clerk  in  affix- 
ing numbers  to  the  amendments,  both  in  the  election  notice 
and  on  the  ballots,  is  a  sufficient  compliance  with  the  law, 
although  the  city  council  may  have  failed  to  number  the 
proposed  amendments. — Id 132 

7.  Power  to  Extend  Streets  Over  Tide  Lands.  The  act  author- 
izinga  city  of  the  first  class  ( Laws,  1889-90,  p.  223,  §5,  subd. 
37),  "to  project  or  extend  its  streets  over  and  across  any 
tide  lands  within  its  corporate  limits,  and  along  or  across 
the  harbor  areas  of  such  city,"  does  not  empower  such  city 
to  lay  out  over  the  tide  lands  of  the  state  a  street  which  is 
not  an  extension  of  any  of  the  existing  streets  of  the  city. 
—Seattle  &  Montana  By.  Co.  v.  State 150 

8.  Purchase  of  Electric  Lighting  Plant  —  Recitals  in  Ordinance 
—  Surplusage.  The  recital  in  an  ordinance  adopting  a  sys- 
tem of  electric  lighting  for  a  city  that  it  was  passed  in  pur- 
suance of  the  act  of  March  26,  1890,  as  amended  by  the  act 
of  March  9,  1891,  is  mere  surplusage,  and  the  fact  that  the 
ordinance  was  passed  in  pursuance  of  the  act  of  February 
10, 1893,  which  was  a  reCnactinent  of  said  former  acts  with 
an  immaterial  amendment,  is  not  ground  for  enjoining  the 
issuance  of  bonds  for  the  purchase  of  such  lighting  system. 

— Lewis  v.  Port  Angeles 190 

9.  Void  Incorporation — Effect  of  Re-incorporation — Void  Street 
Assessments.  A  street  assessment  levied  by  a  town  which 
was  illegally  incorporated  under  the  act  of  February  2, 1888, 
cannot  be  validated  by  the  re-incorporation  of  such  town 
under  the  authority  of  the  act  of  March  27, 1890  (Laws,  p. 
133,  §4).— Town  of  Medical  Lake  v.  Smith 195 
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10.  Same— Estoppel.  Although  a  person  receiving  the  benefit 
of  a  street  improvement,  authorized  by  an  attempted  but 
illegal  incorporation  of  a  town,  may  be  estopped  by  his  acts 
from  denying  his  liability  as  against  those  who  actually 
did  the  work,  the  town  cannot,  by  subsequent  re-incorpora- 
tion, take  advantage  of  such  estoppel. — Id 195 

11.  Special  Charter — Effect  of  Reference  to  General  Laws.  The 
special  act  passed  by  the  territorial  legislature  incorporat- 
ing the  city  of  North  Yakima  (Laws  1885-6,  p.  873),  and  pro- 
viding that  the  levy  and  collection  of  taxes  should  be  done 
in  accordance  with  the  provisions  of  the  existing  general 
law  on  that  subject,  does  not  make  such  law  a  part  of  the 
charter,  for  the  reason  that  no  special  act,  section  or  pro- 
vision of  the  general  law  is  set  out  or  indicated  in  the  char- 
ter.— Newman  v.  North  Yakima 220 

12.  Street  Oradiug  Contract — Bond  for  Protection  of  Laborers 
and  Material  Men.  Section  2415,  Gen.  Stat.,  requiring  mu- 
nicipal corporations  to  take  a  bond  from  contractors  doing 
work  or  making  improvements  for  such  corporation  con- 
ditioned for  the  payment  of  all  laborers,  mechanics,  material 
men  and  others  employed  thereon  by  such  contractors,  is 
not  applicable  to  a  street  grading  contract. — Glough  v.  Spo- 
kane    279 

13.  Emergency  Requiring  Employment  of  Special  Counsel — Li- 
ability of  City.  Where  the  mayor  of  a  city  employs  special 
counsel  to  defend  him  in  mandamus  proceedings  to  require 
him  to  sign  an  illegal  issue  of  bonds,  for  the  reason  that  nei- 
ther the  legal  officers  nor  the  legislative  body  of  the  city 
will  assist  him  nor  procure  counsel  for  the  purpose,  the  city 
is  liable  for  the  services  of  the  special  counsel  so  employed 
by  the  mayor,  although  the  employment  of  such  special 
counsel  may  be  contrary  to  the  provisions  of  the  charter. — 
Wiley  v.  Seattle 576 

See  Constitutional  Law,  1,  3,  4;  Office  and  Offi- 
cers, 1;  Statutes,  2. 

NEGLIGENCE. 

1.  Defective  Appliances.  The  fact  that  a  spur  track  is  so  con- 
structed that  cars  may  be  drawn  therefrom  to  the  main 
line  by  an  engine,  or  "staked  off,"  and  that  the  men  en- 
gaged in  removing  the  cars  choose  the  method  of  "staking 
off,"  whereby  injury  results  to  an  employe,  does  not  render 
the  railroad  liable  on  the  ground  of  defective  construction 
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of  the  track  or  the  omission  to  furnish  safe  and  suitable  ap- 
pliances to  its  servants.—  Watts  v.  Hart 178 

2.  Personal  Injuries — Contributory  Negligence.  In  an  action 
for  damages  by  the  conductor  on  a  cable  car  for  injuries 
received  by  him  in  pushing  a  trail  car  from  the  power  house 
so  as  to  attach  it  to  the  grip  car,  it  was  shown  that  the  track 
outward  from  the  power  house  was  on  a  slightly  upward 
incline,  requiring  vigorous  pushing  to  get  a  car  out;  that 
there  was  an  open  space  under  the  track  in  the  power 
house,  and  that  the  men  pushed  the  cars  by  walking  along 
a  plank  placed  on  the  side  of  the  track;  that  the  doorway 
through  which  the  cars  had  to  pass  from  the  house  allowed 
but  three  and  a  half  inches  between  the  car  and  the  pier  on 
the  side;  that  plaintiff  in  pushing  out  the  car  took  hold  of 
one  of  the  uprights  on  the  side  of  the  car,  and.  failing  to 
let  go  when  he  came  to  the  doorway,  was  caught  by  the  car 
and  the  walls  of  the  pier,  and  was  badly  injured;  that 
plaintiff  had  been  recently  employed,  had  never  done  this 
work  before,  and  had  not  been  informed  of  the  danger. 
Held,  That  he  was  guilty  of  contributory  negligence,  as  the 
danger  was  apparent. — Jennings  v.  Tacoma  By.  &  Motor  Co..  275 

3.  Falling  Building.  In  an  action  for  damages  for  injuries 
received  from  the  falling  of  a  building  which  plaintiff  was 
employed  with  others  to  tear  down  and  remove,  the  plaint- 
iff should  be  non-suited  when  his  only  evidence  tending  to 
show  negligence  is  the  fact  that  the  building  fell  after  some 
of  the  boards  and  timbers  had  been  removed. —  Weideman 

v.  Tacoma  By.  &  Motor  Co 517 

4.  Contributory  Negligence — Standing  on  Platform.  It  is  not 
negligence  per  se  for  a  passenger  to  stand  upon  the  front 
platform  of  the  trail  car  in  a  moving  cable  train,  when 
there  is  no  rule  of  the  company  against  it,  and  it  has  been 
the  custom  for  passengers  to  occupy  that  position. — Mul- 
doon  r.  Seattle  City  By.  Co 528 

See  Carriers;  Master  and  Servant,  1-5. 

NEGOTIABLE  INSTRUMENTS. 

1.  Possession  by  Maker — Presumption  of  Payment.  Possession 
by  the  maker  of  a  promissory  note,  after  it  has  been  in 
circulation,  is 'presumptive  evidence  of  its  payment,  al- 
though the  time  allowed  for  its  payment  may  not  have  ex- 
pired.— First  National  Bank  v.  Harris 139 
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2.  Action  on — Parties.  An  indorser  of  a  promissory  note  may, 
under  §  146,  Code  Proc,  be  joined  as  defendant  in  an  action 
against  the  makers. — Main  v.  Johnson 321 

3.  Judgment  Against  Maker — Discontinuance  as  to  Indorser. 
Judgment  by  default  against  the  makers  of  a  promissory 
note  will  not  affect  the  issue  joined  with  an  indorser  who 

is  a  party  defendant  to  the  action. —  Id 321 

4.  Discharge  of  Maker  by  Payment  of  Collateral  Security.  In 
an  action  on  a  promissory  note,  sufficient  facts  are  stated 
to  constitute  a  defense  when  the  answer  sets  up  that  the 
note  was  given  by  the  defendant  to  a  bank  for  money  bor- 
rowed, and  as  collateral  security  a  note  executed  by  certain 
other  parties  to  the  defendant  was  indorsed  to  the  bank; 
that  the  collateral  note  falling  due,  suit  was  instituted  upon 
it  by  the  bank,  and  that  the  father  of  the  makers,  as  their 
agent,  and  with  money  furnished  by  them,  paid  to  the  bank 
the  money  due  on  defendant's  note,  and  induced  the  bank 
to  dismiss  the  suit  against  his  sons,  and  to  deliver  to  him 
the  defendant's  note  together  with  the  one  held  as  collateral 
security. — Gilliam  v.  Davis 382 

5.  Same.  The  transfer  by  a  pledgee  of  a  promissory  note  held 
as  collateral  security  for  a  debt  to  the  maker  of  the  note  is 

a  payment  pro  tanto  of  the  debt  secured. — Id 332 

6.  Guaranty  by  Payee  of  Promissory  Note  —  Reimbursement. 
Where  a  promissory  note  has  been  paid  by  a  guarantor, 
the  makers  cannot  avoid  liability  to  him  on  the  ground 
that  his  contract  of  guaranty  was  a  voluntary  one,  when 
the  evidence  shows  that  the  makers  had  originally  exe- 
cuted a  note  to  the  guarantor  which  he  had  negotiated  to  a 
bank,  and  that,  upon  a  series  of  renewals,  the  note  was 
finally  made  directly  to  the  bank  by  the  original  makers, 
and  a  contract  of  guaranty  indorsed  thereon  by  the  original 
payee,  although  without  the  direct  request  of  the  makers, 
as  the  note  upon  which  the  guaranty  was  given  stands  as 
a  continuation  of  the  original  transaction  between  the 
parties.— A ustin  v.  Hamilton 382 

7.  Same  —  Right  of  Guarantor  to  Attorney  Fees.  An  action  to 
recover  money  paid  out  as  guarantor  upon  a  promissory 
note  is  not  an  action  upon  the  note,  and  the  plaintiff  is 
not  entitled  to  recover  the  attorney  fees  provided  for  in  the 
note.— id % 382 

See  Corporations,  0,  7;  Evidence,  8;  Judgment,  7; 
Sunday. 
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1.  Grounds  for — Misleading  Statements  of  Prosecuting  Attor- 
ney. Where  a  defendant  has  been  misled  into  not  making 
proper  preparation  for  his  defense  by  the  statement  of  the 
prosecuting  attorney  that  he  did  not  intend  to  farther  pros- 
ecute the  defendant,  the  defendant  will  be  entitled  to  a 
new  trial  upon  a  showing  of  newly  discovered  evidence. — 
State  v.  John  Port  Townsend 462 

2.  Newly  Discovered  Evidence — When  Cumulative  Character 
Not  Objectionable.  Where  the  testimony  adduced  at  the 
trial  of  a  criminal  prosecution  was  exclusively  that  of  In- 
dians, given  through  the  medium  of  interpreters,  defendant 
is  entitled,  on  a  proper  showing,  to  a  new  trial  on  the 
ground  of  newly  discovered  evidence,  although  .cumulative 
in  character,  when  the  newly  discovered  evidence  is  shown 

to  be  that  of  a  white  witness. — Id 462 

See  Criminal  Law,  27. 

NOVATION. 

1.  What  Constitutes.  Where  the  holder  of  a  contract  for  the 
sale  of  land  assigns  the  same,  and  the  assignee,  in  presence 
of  such  purchaser  and  his  vendor,  tells  the  vendor  to  look 
to  him  for  the  balance  of  payments  on  the  land,  to  which 
the  vendor  replies,  "It  makes  no  difference  to  me,  I  will 
make  the  deed  to  whoever  pays  the  money;  whoever  makes 
the  last  payment  will  get  the  deed,"  no  contract  by  nova- 
tion is  thereby  created  binding  the  assignee  to  the  payment 

of  the  balance  of  purchase  money. — Osburn  v.  Dolan 62 

2.  Same — Consideration.  In  such  a  case,  the  promise  of  the 
assignee  of  the  contract  to  pay  a  written  order  by  the  ven- 
dor upon  him  is  without  consideration. — Id 62 

NUISANCE. 

1.  Disorderly  Houses— Employment  of  Women  to  Draw  Cus- 
tom— Information.  In  order  to  set  forth  the  facts  consti- 
tuting the  crime  of  keeping  a  house  or  saloon  where  women 
are  employed  to  draw  custom  and  to  dance,  the  information 
should  aver  that  women  were  employed  for  the  purposes 
mentioned  at  the  time  when  it  is  alleged  the  defendant 
kept  the  house  described  in  the  information. — State  v. 
Brown 10 

2.  Same.  It  is  not  sufficient,  under  §2894,  Gen.  Stat.,  to  aver 
in  an  information  that  the  defendant  kept  a  house  "used 
as  a  place  of  resort,  where  women  are  employed  to  draw 
custom  and  to  dance,  all  of  which  is  to  the  injury  and  com- 


V 


700  INDEX— Vol.  7. 


NUISANCE — Contin  ued  . 

mon  nuisance  of  all  the  people,"  but  the  information  should 
show  that  the  character  of  the  women  alleged  to  have  been 
employed,  or  the  manner  of  their  deportment,  and  quality 
and  character  of  conversation,  was  such  as  tended  to  draw 
together  crowds  of  disorderly  persons,  or  to  debauch  the 
morals  of  those  resorting  to  the  place. — Id 10 

OFFICE  AND  OFFICERS. 

1.  City  Council — Compensation  for  Special  Duties  —  Diminu- 
tion During  Office.  The  law  requiring  the  city  council  in 
cities  of  the  third  class  to  sit  as  a  board  of  equalization, 
for  which  they  may  receive  compensation,  merely  imposes 
a  special  duty  upon  the  council,  and  an  act  relieving  them 
of  that  duty  does  not  violate  the  constitutional  prohibition 
against  diminishing  the  compensation  of  a  public  officer 
during  his  term  of  office. — Heilig  v.  Puyallup  City  Council..    29 

2.  State  Board  of  Health— Removal  of  Health  Officer.  The 
health  officer  appointed  by  the  board  of  health  for  the  col- 
lection district  of  Puget  Sound  has  no  prescribed  tenure 
of  office,  and  the  appointment  and  removal  of  such  officer 
is  at  the  pleasure  of  the  board,  although  he  is  by  law  re- 
quired to  tile  a  bond  and  take  an  oath  of  office. — State,  ex 
rcl.  Baldwin,  v.  Seavey 562 

See  Constitutional  Law,  8;  Counties,  1. 

PARTIES.    See  Negotiable  Instruments,  2;  Pleading,  6; 
Taxation,  8;  Venue  in  Civil  Cases,  2. 

PARTITION. 

1.  When  Allowed.  In  this  state,  a  suit  for  partition  of  lands 
may  be  maintained  by  a  tenant  in  common  against  those  in 
possession  under  an  adverse  claim  of  title,  without  the  in- 
stitution of  a  prior  action  at  law  for  the  trial  of  title. — Hill 

v.  Young 33 

2.  Pleading.  Where  it  appears  from  the  evidence  that  parti- 
tion of  land  cannot  be  made  without  great  prejudice  to 
the  owners,  a  sale  may  be  ordered  under  Code  Proc,  §584, 
though  the  necessity  therefor  has  not  been  alleged  in  the 
complaint. — Id 33 

PARTNERSHIP. 

1.  Not  Established  by  Joint  Ownership — Instructions.  Where 
an  action  is  brought  against  two  defendants  as  co-partners, 
and  issue  is  made  by  one  of  the  defendants  as  to  the  part- 
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nership,  it  is  error  for  the  court  to  charge  the  jury  that  if 
they  find  that  the  goods  belonged  jointly  to  the  defendants 
they  would  both  be  liable  for  services  connected  with  their 
transportation  and  packing. — Miller  v.  Vermurie 386 

2.  Partnership  in  Lands — Resulting  Trust — Sufficiency  of  Evi- 
dence. In  an  action  for  an  accounting  between  partners 
and  to  declare  a  trust  in  certain  lands,  the  evidence  showed 
that  S.,  M.  and  the  owner  of  the  lands  agreed  to  form  a 
partnersnip  for  a  term  of  two  years  for  the  platting  and 
sale  thereof;  that  M.  was  to  advance  moneys  for  the  im- 
provement and  expenses  of  handling  the  land,  and  after 
the  payment  of  such  moneys,  with  $15  per  acre  to  the 
owner,  the  profits  were  to  be  divided  in  the  proportion  of 
one-half  to  M.  and  one-fourth  each  to  S.  and  the  owner; 
that  the  contract  of  partnership  was  not  put  in  writing, 
but  the  land  was  taken  in  the  name  of  M.  alone,  for  the 
purpose  of  facilitating  its  disposal;  that  M.  represented  to 
purchasers  and  others  that  8.  bad  an  interest  in  the  land 
as  co-partner;  that  the  larger  part  of  the  money  expended 
in  improvements  was  put  upon  that  part  of  the  land  re- 
maining unsold,  and  which  M.  now  claims  as  his  individual 
property.  Held,  Sufficient  to  establish  a  co-partnership  and 
a  resulting  trust  in  favor  of  S.  in  one-fourth  of  said  lands. 
— Soules  v.  McLean 451 

See  Judgment,  18;  Payment,  1,  2;. Trial,  16. 

PAYMENT. 

1.  Application  of  Payments  by  Creditor — Evidence.  In  an  ac- 
tion against  co-partners,  after  the  dissolution  of  partner- 
ship, to  recover  upon  an  account  for  services,  where  the 
evidence  has  shown  that  the  business  was  continued  by  one 
of  the  partners,  who  assumed  the  firm  indebtedness,  and 
that  the  plaintiff  had  continued  in  the  service  thereafter, 
receiving  payments  of  money  from  time  to  time,  evidence 
is  admissible  that  plaintiff  had  instituted  a  suit,  which  was 
afterwards  dismissed,  upon  a  balance  of  account  against 
the  partner  continuing  the  business  alone,  for  the  purpose 
of  showing  that  the  plaintiff  had  made  application  of  the 
payments  to  the  partnership  account. — Frazer  v.  Miller 521 

2.  Same.  Where  the  record  shows  that  the  papers  in  such  for- 
mer suit  were  offered  in  evidence  for  the  purpose  of  show- 
ing plaintiffs  application  of  the  payments  made,  and  were 
excluded  by  the  court  on  the  ground  that  they  were  imma- 
terial and  irrelevant,  there  is  sufficient  testimony  in  the 
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record  for  the  court  to  take  cognizance  of  the  error  alleged 
in  rejecting  such  testimony.— Id 521 

3.  Application  of  Payments — Instructions.  Upon  the  question 
of  the  application  of  payments  it  is  not  error  for  the  court 
to  charge  the  jury:  "You  are  instructed  that  the  law  appli- 
cable to  this  proposition  is  that,  if  there  be  debts  due  from 
a  person  and  he  pays  money  to  his  creditor,  the  debtor  has 
a  right  to  have  the  payment  applied  to  which  debt  he 
pleases.  But  he  must  make  the  application  at  the  time  he 
makes  the  payment,  and  he  cannot  make  it  afterward.  If 
no  specific  application  be  made  by  the  debtor  at  the  time  of 
payment,  then  this  right  of  application  is  the  creditor's,  and 
he  may  make  it  as  he  may  prefer,  and  at  any  fime  before 
an  account  is  settled  between  them  or  before  action  is 
brought;  and,  if  neither  creditor  or  debtor  applies  it  speci- 
ally, then  the  law  will  apply  or  credit  it  to  the  oldest  ac- 
count."— Id 521 

See  Negotiable  Instruments,  1,  4,  5;  Principal  and 
Surety,  1. 

PLEADING. 

1.  General  Denial  —  Sufficiency.  Although  the  denial  in  an- 
swer to  a  complaint  may  not  be  as  specific  as  good  plead- 
ing requires,  for  the  reason  that  defendants  "say  that  they 
deny  each  and  every  allegation,"  yet  where  there  is  no 
motion  to  make  the  denial  more  specific,  and  it  appears 
from  the  answer  as  a  whole  just  what  allegations  of  the 
complaint  are  denied  and  what  are  admitted,  the  denial 
will  be  held  sufficient.— Town  of  Denver  v.  Spokane  Falls...  226 

2.  Same  —  Denial  of  Corporate  Existence.  A  plea  of  general 
denial  does  not,  under  Code  Proc,  §  194,  subd.  1,  admit  the 
corporate  existence  of  plaintiff,  where  that  is  a  necessary 
allegation  of  the  complaint.— Id 226 

3.  Answer  —  Sham  Defenses.  In  an  action  for  the  breach  of  a 
contract  to  clear  certain  land  of  standing  timber  so  as  to  fit 
it  for  seeding,  an  answer  which  admits  the  contract  but 
denies  a  breach  thereof,  and  shows  affirmatively  that  de- 
fendants were  proceeding  with  due  performance  thereof 
according  to  its  terms  until  requested  by  plaintiffs  to  desist 
from  so  doing,  cannot  be  said  to  be  either  sham,  frivolous 

or  immaterial. — Brown  v.  Porter 327 

4.  Action  for  Price  of  Land  —  Sufficiency  of  Complaint.  In  an 
action  against  three  defendants  to  recover  the  purchase 
price  of  land,  a  complaint  alleging  that  the  deed  therefor 
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was  executed  to  one  defendant  at  the  request  of  the  other 
two,  who  were  the  real  purchasers;  that  the  grantee  named 
in  the  deed  executed  a  note  secured  by  mortgage  on  the 
land  for  the  deferred  payment,  and  that  the  other  two  de- 
fendants, at  the  same  time  and  as  part  of  the  same  transac- 
tion, executed  a  bond  or  guaranty  for  the  payment  of  said 
sum,  states  a  cause  of  action  against  all  the  defendants. — 
Hanna  v.  Savage 414 

5.  Judgment  on  Pleadings.  In  an  action  for  the  purchase 
price  of  land  conveyed  to  defendants,  in  which  there  is.no 
denial  of  the  allegation  of  the  complaint  that  defendants 
were  in  possession  at  the  time  of  the  commencement  of 
the  action,  nor  a  denial  of  any  other  material  allegation  of 
the  complaint,  the  plaintiffs  are  entitled  to  judgment  on 
the  pleadings. — Id 414 

6.  Enforcement  of  Mechanic's  Lien — Making  Assignee  a  Party 
— Failure  to  Describe  Bis  Interest.  A  complaint  for  fore- 
closure of  a  mechanic's  lien  which  makes  the  assignee  of 
the  estate  of  the  person  to  whom  the  materials  were  fur- 
nished a  party,  and,  without  describing  him  as  assignee, 
merely  alleges  that  he  has  some  interest  in  the  premises, 
must  be  interpreted  as  directed  against  such  party's  interest 
in  his  personal  capacity,  and  not  as  assignee. — Quinby  v. 
Slipper 475 

See  Attachment,  2,  3;  Counterclaim,  1,  2;  Divorce, 
2;  Equity;  Partition,  2;  Taxation,  1,  2;  Vendor 
and  Purchaser,  4,  8. 

PLEDGE.    See  Principal  and  Surety,  3. 

PRACTICE  IN  CIVIL  CASES. 

1.  Transfer  from  One  Judge  to  Another.  It  is  not  error  for 
one  of  the  judges  of  the  superior  court  of  a  county,  charged 
by  rule  of  court  with  the  examination  of  equity  cases,  be- 
fore whom  a  cause  is  on  trial,  to  deny  a  motion  for  the 
transfer  of  the  cause  to  another  judge  for  the  purpose  of  a 
jury  trial  upon  one  branch  of  the  case. — Seattle  <fc  Montana 
By.  Co.  v.  State 150 

2.  Exclusion  of  Testimony.  Although  in  equity  cases  the  deci- 
sion will  be  based  upon  the  evidence  introduced  without 
objection,  regardless  of  the  pleadings,  yet  it  is  the  duty  of 
the  court  to  exclude  testimony  which  is  wholly  irrelevant 
to  the  pleadings,  when  objection  is  made. — Davis  v.  Hinch- 
cl\ffe 199 


704  INDEX— Vol.  7. 


PRACTICE  IN  CIVIL  CASES— Continued. 

3.  Dismissal  of  Action — Waiver  of  Error.  The  filing  by 
plaintiff  of  a  motion  to  dismiss  his  action  after  the  sustain- 
ing of  a  demurrer  to  the  complaint  is  a  waiver  of  any  error 
of  the  court  in  ruling  upon  the  demurrer. — Lowman  v. 

-West 407 

4.  Same — Rights  of  Plaintiff.  It  is  error  for  the  court  to  deny 
plaintiff's  motion  for  the  dismissal  of  his  action  and  grant 
defendant's  motion  for  dismissal,  after  the  sustaining  of  a 
demurrer  to  the  complaint,  and  such  error  will  be  pre- 
sumed prejudicial  unless  the  contrary  affirmatively  ap- 
pears.— Id 407 

See  Actions,  1,  2;  Appeal,  4;  Attachment,  3;  Cer- 
tiorari, 2;  Negligence,  3;  Negotiable  Instru- 
ments, 3;  Principal  and  Agent,  2. 

PRINCIPAL  AND  AGENT. 

1 .  Contracts  of  Agent  —Ratification.  The  ratification  of  an  un- 
authorized contract  by  an  agent  of  a  railroad  company  to 
pay  $50  per  day  damages  for  hindering  the  use  of  a  certain 
logging  road  by  the  construction  of  the  railroad's  right-of- 
way  across  same  cannot  be  shown  by  proof  that  the  con- 
tractors for  the  railroad  raised  the  tracks  of  the  logging 
road  and  put  in  a  crossing,  in  the  absence  of  any  showing 
that  the  work  was  done  in  pursuance  of  such  agreement 
and  with  knowledge  thereof  by  the  party  and  its  agents 
sought  to  be  charged.— ffaynes  v.  Tacoma,  Olympia,  etc., 

R.  R.  Co 211 

2.  Undisclosed  Principal— Evidence.  Where  it  is  sought  to 
charge  defendant  as  an  undisclosed  principal  with  liability 
for  the  purchase  of  certain  mill  machinery  bought  by  one 
in  possession  of  mill  property  under  a  lease  from  the  de- 
fendant, plaintiff  should  be  non-suited,  when  there  is  no 
evidence  showing  that  the  mill  was  operated  by  defendant, 
or  by  the  lessee  as  his  agent,  and  the  only  evidence  tend- 
ing to  show  a  promise  to  pay  for  the  machinery  was  that 
"when  they  should  get  rid  of  Hight  (the  lessee),  and  get 
straightened  out,  they  would  pay  all  the  bills,  and  that  they 
should  not  want  the  mill  incumbered  by  them." — Harper  v. 
Sinclair 372 

See  Evidence,  7. 

PRINCIPAL  AND  SURETY. 
1.  Discharge  of  Surety — Payment  of  Promissory  Note.    Where 
the  principal  of  a  note  pays  the  holder  the  money  due 
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thereon  and  receives  the  note,  the  sureties  are  thereby  dis- 
charged, although  the  principal  and  holder  may  not  have 
intended  to  treat  the  transaction  as  a  payment  and  cancel- 
lation.—  First  National  Bank  v.  Harris 139 

2.  Same — Extension  of  Payment.  Where,  after  the  maturity 
of  a  note,  the  holder  thereof  takes  from  the  principals 
thereon  a  new  note  extending  the  time  of  payment  of  the 
debt,  without  the  knowledge  of  the  sureties  upon  the  origi- 
nal note,  the  sureties  are  thereby  discharged. — Id 139 

3.  Satne — Presumption  of  Payment.  A  note  coming  into  the 
hands  of  the  maker  under  such  circumstances  as  to  raise  a 
presumption  of  its  payment  cannot  be  pledged  by  him  as* 
collateral  so  as  to  bind  a  surety,  although  the  note  may  not 
have  matured  at  the  time  of  its  re-issue. — Id 139 

4.  Bond  for  Stay  of  Restitution  in  Action  of  Unlawful  Detainer 
—  Discharge  of  Surety  by  Postponement  of  Proceedings. 
Where,  in  an  action  of  unlawful  detainer,  the  defendant  in 
order  to  stay  a  writ  of  restitution  gives  bond  with  sureties, 
conditioned  to  pay  plaintiff  such  sum  of  money  as  he  may 
recover  for  the  use  and  occupation  of  the  premises,  and  all 
damages  plaintiff  may  sustain  by  reason  thereof,  and  all  the 
costs  of  said  action,  the  sureties  upon  such  bond  are  not 
discharged  by  reason  of  a  stipulation  entered  into  between 
their  principal  and  the  obligee,  providing  that  the  trial  of 
the  cause  should  be  deferred  pending  appeal  to  the  supreme 
court  of  another  action  involving  the  same  questions,  and 
should  be  determined  by  the  decison  rendered  on  such  ap- 
peal.— Hall  &  Paulson  Furniture  Co.  v.  Schmidt 606 

See  Bonds,  1;  Contracts,  2. 

PROHIBITION. 

1.  When  Lies.  Where  the  court  has  removed  one  receiver 
and  appointed  another,  the  giving  of  a  supersedeas  bond  on 
appeal  from  such  order  will  not  be  ground  for  the  issuance 
of  a  writ  of  prohibition  to  prevent  the  court  from  carrying 
such  order  into  effect.— State,  ex  rel.  Tilton,  v.  Superior 
Court 74 

2.  When  Lies — Levy  of  Attachment — Right  of  Possession  as 
Against  Receiver.  An  attaching  creditor,  whose  applica- 
tion to  intervene  in  a  proceeding  for  the  appointment  of  a 
receiver  has  been  denied,  has  no  remedy  by  appeal,  and 
may  resort  to  prohibition  to  prevent  the  court  and  its  re- 
ceiver from  taking  possession  of  goods  held  under  an  at- 

45—7  WASH. 
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tachment  levy. — State,  ex  rel.  Machinery  Co.,  v.  Superior 
Court 77 

3.  Same — Eight  of  Receiver  to  Take  Possession  of  Goods  Not 
Attached.  Prohibition  will  not  lie  at  the  instance  of  an  at- 
taching creditor  to  prevent  a  receiver,  whose  appointment 
is  absolutely  void,  from  taking  possession  of  property  other 
than  that  held  under  the  attachment  levy,  and  which  the 
creditor  is  seeking  to  have  seized  under  his  attachment. — 
Id 77 

PUBLIC  LANDS. 

Cancellation  of  Filing  —  Recovery  for  Improvements.  Where 
a  homestead  claimant  of  public  lands  has  been  notified  by 
the  local  laud  officers  that  his  tiling  had  been  allowed  by 
inadvertence,  and  would  be  returned  to  the  general  land 
office  for  cancellation,  any  improvements  placed  by  him 
upon  the  land  subsequently  and  during  the  pendency  of 
the  appeal  are  made  at  his  peril,  and  no  recovery  can  be 
had  therefor. — Smith  v.  Arthur 60 

See  Boundaries;  School  Lands;  States  and  State 
Officers,  9\  Tide  Lands. 

RAILROADS. 

1.  Crossing  Other  Railroads.  Where  a  railway  in  process  of 
construction  crosses  or  parallels  an  existing  railway,  it 
must  accommodate  itself  to  the  established  way  of  the 
latter,  and  cannot  be  so  constructed  as  to  overlap  the  ex- 
isting tracks  or  right-of-way  longitudinally,  so  that  either 
track  cannot  be  operated  when  the  other  is  in  use. — Seattle 

<£•  Montana  By.  Co.  v.  State 150 

2.  Sarne — Question  of  Necessity  for  the  Court.  Uuder  §1571, 
Gen.  Stat.,  providing  that  if  two  railroad  corporations  can- 
not agree  upon  the  point  and  manner  of  railroad  crossings, 
the  same  shall  be  ascertained  and  determined  in  the  man- 
ner provided  by  law  for  the  taking  of  lands,  and  under 
§651,  Code  Proc,  providing  that  if,  at  the  time  and  place 
appointed  for  the  hearing  of  the  petition,  the  court  shall  be 
satisfied  by  competent  proof  that  the  land  or  other  prop- 
erty sought  to  be  appropriated  is  required  and  necessary 
for  the  purposes  of  such  enterprise,  an  intersecting  rail- 
road cannot  determine  for  itself  the  point  and  manner  of 
its  crossing  another  road,  but  the  necessity  therefor  is  a 
matter  for  adjudication  by  the  court. — Id 150 
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3.  Same.  An  intersecting  railroad  should  attempt  to  agree 
with  the  road  crossed  upon  the  point  and  manner  of 
crossing  and  compensation  therefor,  before  seeking  the 
interposition  of  a  court  in  proceedings  to  appropriate  a 
right-of-way.— Id 150 

4.  Same — Burden  of  Maintaining  Crossing.    A  railroad  seek- 
ing by  condemnation  proceedings  to  appropriate  a  right-  ' 
of-way  for  crossing  the  tracks  of  another  railroad  may,  by 
stipulation  tendered,  assume  the  burden  of  maintaining 
frogs  and  crossing  apparatus. — Id 150 

See  Eminent  Domain;  Mechanics'  Liens,  5. 

RECEIVERS. 

Rights  of  Attaching  Creditors.  When  a  creditor  lawfully  ob- 
tains an  attachment  against  property  by  levy  of  the  writ 
by  the  sheriff,  he  not  only  has  the  right  to  have  his  debt 
paid  out  of  the  proceeds  of  that  property,  but  also  has 
the  right  to  have  that  property  retained  intact  in  the  hands 
of  the  sheriff  until  such  time  as  he  may  obtain  judgment 
and  issue  execution;  and  a  creditor,  not  having  an  attach- 
ment lien  himself,  cannot  interfere  therewith  by  securing 
the  appointment  of  a  receiver. — State,  ex  rel.  Machinery 
Co.,  v.  Superior  Court 77 

See  Appeal,  5;  Prohibition,  1-3. 

RECORDS.    See  Chattel  Mortgages,  4;   Constitutional 
Law,  2. 

REFERENCE. 

1.  Absence'  of  Findings — Re-trial  by  Same  Referee  After  Re- 
versal. Where  a  case  has  been  reversed  on  appeal,  on  the 
ground  that  it  was  tried  before  a  referee  and  no  findings 
of  fact  had  been  made  by  him,  and  has  been  remanded 
upon  an  order  that  the  cause  be  heard  by  the  same  referee 
upon  the  testimony  already  taken,  he  is  not  disqualified  by 
reason  of  his  proceedings  in  the  former  trial  from  making 
his  findings  of  fact  upon  the  testimony  previously  taken. — 
Park  v.  Mighell 304 

2.  Power  of  Court  to  Make  New  Findings.  Findings  of  fact 
made  by  a  referee  in  an  equity  cause  may  be  set  aside  and 
others  made  by  the  court. —  Pratsch  v.  Aberdeen  Packing  Co..  346 

See  Appeal,  11;  Jury,  1. 
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RESCISSION. 

1.  Contract  to  Convey  —  Vendor's  Want  of  Title — Waiver  of 
Strict  Performance.  In  an  action  for  rescission  of  a  con- 
tract to  convey  land  on  the  ground  that  the  defendant  at 
no  time  during  the  life  of  the  contract  had  title  thereto,  it  is 
error  to  strike  from  defendant's  answer  paragraphs  alleg- 
ing that  defendant  held  a  contract  for  the  purchase  of  the 

.land  from  a  third  party,  who  was  absent  from  the  state  and 
had  neglected  to  execute  a  deed,  although  payment  had 
been  made  in  full;  that  plaintiff,  although  he  had  solicited 
and  obtained  from  defendant  an  extension  of  the  time  of 
performance  of  the  contract  for  five  months,  sought  to  take 
advantage  of  the  absence  of  defendant's  vendor  and  of  de- 
fendant's consequent  inability  to  procure  a  deed  from  him 
by  suddenly,  and  long  before  the  time  agreed  upon,  making 
a  tender  and  demanding  his  deed,  in  order  to  find  a  pre- 
text for  the  rescission  of  the  contract  because  the  land  had 
depreciated  in  value.—  Distler  v.  Dabney 431 

2.  Same.  Although  the  time  of  deferred  payments  is  made 
of  the  essence  of  a  contract  for  the  conveyance  of  land,  yet 
where  strict  performance  thereof  has  no,t  been  required, 
and  the  purchaser  does  not  make  payments  upon  time  but 
asks  and  secures  extensions,  he  is  in  no  position  to  require 
his  deed  on  the  last  day,  and  the  vendor  has  a  reasonable 
time  to  convey  after  demand. — Id 431 

3.  Same.  Where  the  holder  of  a  contract  for  the  conveyance 
of  lands  makes  payments  thereon  after  knowledge  of  his 
vendor's  want  of  title,  he  cannot  take  advantage  of  such 
fact,  until  after  full  payment  or  tender  thereof. —  Id 431 

See  Assumpsit,  5;  Contracts,  2;  Trial,  8-10. 

SALE. 

1.  Title  of  Vendor — Pleading.  An  allegation  in  a  complaint 
that  plaintiff  was  the  owner  of  certain  property  at  the  date 
he  contracted  to  sell  it  to  defendants  is  immaterial  if  he 
was  the  owner  and  able  to  make  delivery  of  the  property 
when  the  time  for  performance  arrived. — Kleeb  v.  Bard 41 

2.  Action  for  Price — Excessive  Judgment.  Where  a  party  con- 
tracted to  sell  "all  the  cedar  timber  now  on  sec.  27,"  with- 
out any  qualification  or  reference  to  any  other  contract, 
and  had  title  to  but  400  of  the  640  acres  thereof,  a  judgment 
in  his  favor  for  the  value  of  all  the  timber  upon  such  sec- 
tion, in  an  action  to  recover  the  price  from  a  purchaser, 
should  be  reduced  by  an  amount  equal  to  the  value  of  the 
timber  upon  240  acres. — Id 41 
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8.  Warranty.  Where  a  contract  for  the  sale  of  saw  mill  en- 
gines describes  them  as  of  certain  horse  power,  and  there 
is  no  covenant  of  warranty  to  de  certain  work  in  the  con- 
tract, or  representation  as  to  their  capability,  an  instruc- 
tion by  the  court,  in  an  action  for  damages  for  breach 
of  warranty,  that  if  the  engines  were  less  than  the  horse 
power  mentioned  in  the  contract  the  measure  of  damages 
would  be  the  difference  between  the  value  of  these  engines 
and  such  engines  as  the  contract  called  for,  is  not  prejudi- 
cial to  the  party  claiming  a  breach  of  warranty. — Id 41 

See  Attachment,  1;  Chattel  Mortgages,  1,  2;  Con- 
tracts, 4. 

SCHOOL  LANDS. 

Sale  of  Softool  Lands — Occupant's  Improvements — Appraise- 
ment. An  occupant  of  school  lands,  whose  improvements 
have  been  appraised  by  the  county  commissioners  and  the 
land  and  improvements  offered  for  sale  under  the  terms  of 
the  act  providing  for  the  sale  and  leasing  of  school  lands 
(Laws,  1889-90,  p.  438),  is  not  entitled  to  have  a  new  ap- 
praisement of  such  improvements  as  of  the  date  of  the  sale, 
but  must  abide  by  the  appraisement  theretofore  made. — 
Holm  v.  Prater 207 

See  Costs,  3;  States  and  State  Officers,  8. 

SCHOOLS  AND  SCHOOL  DISTRICTS. 
Investment  of  School  Fund— School  District  Bonds.  Under 
the  provisions  of  art.  16,  §5  of  the  constitution,  author- 
izing the  investment  of  the  permanent  school  fund  "in 
national,  state,  county  or  municipal  bonds,"  the  moneys  in 
such  fund  may  be  invested  in  school  district  bonds,  as 
school  districts  are  municipal  corporations  within  the  pur- 
view of  our  state  constitution. —  State,  ex  rel.  Scfwol  Dis- 
trict v.  Grimes 270 

See  Bonds,  2-4;  Certiorari,  1. 

SPECIFIC  PERFORMANCE. 

1.  Enforcement  of  Decedent's  Contract  to  Convey — Action 
Against  Heir.  Although  ch.  13,  title  12,  Code  Proc,  pro- 
vides how  specific  performance  of  the  contracts  of  deceased 
persons  for  the  conveyance  of  land  may  be  enforced  against 
their  representatives,  such  statute  does  not  abridge  the 
equitable  jurisdiction  of  courts  to  enforce  specific  perform- 
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ance  in  such  cases  against  the   heir. — Christ   Church  v. 
Beach 65 

2.  When  Plaintiff  Entitled  to.  In  an  action  for  specific  per- 
formance and  compensation  for  the  loss  of  land,  the  com- 
plainant should  not  be  subjected  to  a  dismissal  of  his  action 
on  a  finding  against  him,  where  uo  forfeiture  has  been 
declared  against  him  and  he  has  paid  into  court  the  pur- 
chase money  due,  but  he  is  entitled  to  a  decree  of  specific 
performance  upon  payment  of  all  costs. — Pratsch  v.  Aber- 
deen Packing  Co , 346 

See  Evidence,  2;  Vendor  and  Purchaser,  1,  5. 

STATES  AND  STATE  OFFICERS. 

1.  Local  Boards  of  Appraisers  of  Tide  Lands  —  Not  Superseded 
by  State  Land  Commission.  The  sections  of  the  act  of  March 
26,  1890,  providing  for  local  boards  of  appraisers,  and  de- 
fining their  duties  in  relation  to  tide  lands,  are  not  repealed 
or  affected  by  the  provisions  of  the  "act  to  provide. for  the 
creation  of  a  state  board  of  land  commissioners  for  the 
management  and  disposition  of  the  public  lands  of  the 
state,"  etc.,  approved  March  15,  1893. —  State,  ex  rel.  Morse, 

v.  Forrest 54 

2.  State  Land  Commission — Appropriation  for  Salaries — Con- 
struction of  Statute.  The  act  ( Laws  1898,  p.  386 )  providing 
for  the  state  board  of  land  commissioners,  the  payment  of 
their  salaries  and  expenses  the  same  as  the  salaries  and  ex- 
penses of  other  state  officers  are  paid,  and  authorizing  the 
auditor  to  draw  warrants  therefor,  sufficiently  shows  the 
intention  of  the  legislature  to  make  an  appropriation  in 
compliance  with  constitutional  requirements  by  the  further 
provision  that  "the  treasurer  of  state  is  hereby  directed 
to  pay  the  same  out  of  an\r  moneys  in  the  state  treasury 
not  otherwise  appropriated." — State,  ex  rel.  Brainerd,  v. 
Grimes 191 

3.  Enabling  Act  for  Admission  —  Modification  by  State  Consti- 
tution— Sale  of  School  Lands.  Although  the  act  of  congress 
of  February  22, 1889,  enabling  the  Territory  of  Washington 
to  form  a  state  and  be  admitted  to  the  union,  may  have 
granted  to  the  state  certain  lands  for  the  support  of  public 
schools  upon  the  condition  subsequent  that  such  lands 
should  be  sold  only  at  public  auction  and  for  not  less  than 
ten  dollars  per  acre,  yet,  where  the  constitution  as  adopted 
by  the  people  and  accepted  by  the  federal  government  pro- 
vides for  the  confirmation  of  sales  of  such  lands  theretofore 
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made  under  the  authority  of  territorial  laws,  the  provisions 
of  the  enabling  act  must  be  construed  as  moil i tied  thereby. 
—  Romine  v.  titate 215 

STATUTES. 

1.  In  Pari  Materia — Effect  of  Emergency  Clause.  Where  two 
conflicting  acts  upon  the  same  subject  matter  are  passed 
at  the  same  session  of  the  legislature,  and  their  conflict  is 
such  that  they  cannot  be  harmonized  and  stand  together, 
and  one  of  them  contains  an  emergency  clause  and  the 
other  does  not,  that  one  containing  the  emergency  clause 
must  be  taken  to  overcome  the  other. — Heilig  v.  Puyallup 
City  Council 29 

2.  Oj>eration  and  Effect.  The  city  council  in  a  city  of  the  third 
class  has  no  power  to  act  in  the  month  of  May  as  a  board 
of  equalization  upon  the  assessment  for  taxes  for  the  year 
1893,  when  an  act  effective  March  9th  of  that  year  has 
amended  a  former  law  and  provided  for  the  assessment  in 
cities  of  that  class  by  the  county  assessor,  although  the 
municipal  assessment  may  have  been  initiated  by  the  city 
assessor  prior  to  the  taking  effect  of  such  amendment. — Id..    29 

See  Municipal  Corporations,  11;  Taxation,  10. 

SUNDAY. 

Validity  of  Contract.  The  execution  of  a  promissory  note  on 
Sunday  does  not  thereby  render  it  invalid  in  this  state. — 
Main  v.  Johnson 321 

TAXATION. 

1 .  Action  for  Delinquent  Taxes  —  Inequality  of  Assessment  — 
When  May  be  liaised — Pleading.  In  a  proceeding  under 
the  revenue  law  of  1891  by  the  county  to  foreclose  liens  for 
delinquent  taxes  for  the  year  1890.  the  defendant  may, 
under  an  order  to  show  cause,  establish  by  proof  the  unfair- 
ness and  inequality  of  the  assessment,  without  having  al- 
leged in  his  answer  actual  or  constructive  fraud  on  the  part 
of  the  assessor;  and,  although  the  board  of  equalization 
has  failed  and  refused  to  reduce  the  assessment,  the  defend- 
ant may,  upon  proof  of  over- valuation,  have  judgment  by 
the  court  reducing  the  amount  of  his  taxes. —  Whatcom  Co. 

v.  Fairhaven  Land  Co  101 

2.  Same.  A  complaint  for  the  foreclosure  of  tax  liens  which 
contains  no  allegation  of  ownership  in  the  defendant  of 
the  property  assessed,  but  merely  a  statement  that  the  list 
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appended  is  a  list  of  registered  unpaid  taxes  assessed  to  de- 
fendant, is  sufficient  as  against  a  demurrer,  when  nothing 
appears  on  the  face  of  the  complaint  to  show  that  any  other 
person  is  interested  in  the  property  as,  owner  or  otherwise. 
— Id 101 

3.  Same — Parties.  The  fact  that  parties  to  whom  lands  have 
been  sold  and  conveyed  have  not  been  made  defendants  in 
an  action  to  foreclose  delinquent  tax  liens  upon  such  lands, 
as  required  by  the  statute  authorizing  foreclosure,  will  not 
defeat  the  county's  right  to  a  decree,  where  the  defendant 
named  was  the  owner  at  the  time  of  the  assessment,  and 
it  is  not  shown  that  the  deeds  proved  to  have  been  exe- 
cuted were  of  record. — Id 101 

4.  Liability  of  Grantor.  Although  there  is  no  personal  obli- 
gation to  pay  taxes  upon  the  grantor  of  lands  conveyed 
prior  to  November  1st,  of  the  year  of  assessment,  suit  for 
taxes  may  be  prosecuted  against  the  grantor  alone  unless 
the  grantee  records  his  deed. — Id 101 

5.  Proceedings  Against  Separate  Parcels  —  Decree.  Where  a 
great  number  of  different  tax  liens  are  sought  to  be  fore- 
closed in  the  same  suit,  because  the  property  belongs  to 
the  same  owner,  judgment  cannot  be  rendered  against  the 
defendant  for  the  aggregate  of  all  the  taxes  due,  but  the 
decree  should  be  that  each  parcel  be  sold  for  a  sum  ascer- 
tained, including  interest,  penalties,  costs  and  attorney's 
fee,  the  latter  item  to  be  charged  upon  a  percentage  of  the 
recovery  against  each  parcel. — Id 101 

6.  Tax  Sales — Deed  Evidence  of  Begularity  of  Proceedings. 
Under  Laws  1875,  p.  72,  §41,  declaring  that  a  tax  deed  should 
be  presumptive  evidence  of  the  regularity  of  all  former  pro- 
ceedings, such  deed  is  admissible  in  evidence  without  pre- 
liminary proof  on  the  part  of  the  grantee  of  the  prior 
proceedings  under  which  the  deed  was  issued. —  Ward  v. 
Muggins 617 

7.  Same.  A  tax  deed  which  fulfills  the  express  requirements 
of  the  statute  as  to  what  it  shall  contain,  but  also  recites 
enough  of  the  prior  proceedings  to  show  the  sheriff's  au- 
thority to  sell  the  land,  and  the  treasurer's  authority  to 
make  the  deed,  is  neither  void  nor  irregular  on  its  face. — Id    617 

8.  Tax  Deed — Execution  by  County  Treasurer.  Under  the  reve- 
nue laws  of  1875, 1877  and  1879,  it  was  the  duty  of  the  county 
treasurer,  and  not  of  the  sheriff,  to  execute  deeds  in  redemp- 
tion of  certificates  issued  for  tax  sales  prior  to  the  taking 
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effect  of  the  act  of  1879,  although  at  the  time  of  the  execu- 
tion of  the  deed  the  law  may  have  provided  that  the  sheriff 
was  the  proper  party  therefor. —  Id 617 

9.  Action  for  Recovery  of  Lands — Limitation.  Sec.  2939.  Code 
1881,  limiting  actions  for  the  recovery  of  lands  sold  for 
taxes  to  three  y,ears  from  the  time  of  recording  the  tax 
deed,  Has  no  application  to  tax  sales  upon  levies  made  prior 
to  January  1,  1882.—  Id.. 617 

10.  Same.  The  entire  revenue  act  of  1869  was  repealed  by  the 
revenue  act  of  1871,  although  portions  thereof  may  not  have 
been  in  conflict  with  anything  contained  in  the  later  law; 
consequently  the  three-year  limitation  upon  the  right  to 
institute  suits  for  the  recovery  of  lands  sold  for  taxes,  which 
was  contained  in  said  act  of  1869,  had  no  application  to  tax 
sales  upder  the  revenue  law  of  1871. — Boer  v.  Choir 631 

1 1 .  Tax  Deed  — Rebutting  Presumption  of  Regularity  by  Proof  of 
Void  Assessment.  Under  the  revenue  law  of  1871,  the  as- 
sessment of  unoccupied  laud  to  one  not  its  owner  was  un- 
authorized and  void,  and  the  presumption  raised  by  a  tax 
deed,  that  an  assessment  to  a  certain  person  had  been  pro- 
perly made,  is  rebutted  by  evidence  showing  ownership  in 
another.—  Id 631 

See  Adverse  Possession;  Constitutional  Law,  1.  2; 
Ejectment;  Statutes,  2. 

TIDE  LANDS. 

Preference  Right  of  Purchase — Extent  of  Right.  Under  the 
act  of  March  26, 1890,  giving  improvers  of  tide  lands  prior 
thereto  a  preference  right  of  purchase,  an  improver  of  tide 
lands  has  no  exclusive  right  to  purchase,  in  addition  to 
the  tide  land  actually  covered  by  his  improvements  at  the 
date  of  passage  of  said  act,  such  additional  amount  as  may 
be  necessary  to  the  reasonable  use  and  enjoyment  of  his 
improvements. — Morse  v.  O'Connell 117 

See  Eminent  Domain;  Injunction;  Municipal  Cor- 
porations, 7;  States  and  State  Officers,  1. 


TRIAL. 


.  Argument  of  Counsel.  When  counsel  makes  an  improper 
argument  to  the  jury  during  the  temporary  absence  of  the 
judge  from  his  seat,  but  the  judge,  after  his  return  to  his 
seat,  upon  the  objection  of  the  opposing  counsel,  compels 
him  to  desist  therefrom,  and  subsequently  instructs  the  jury 
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to  disregard   such    argument,  no  error  can  be  founded 
thereon. — Graves  v.  Smith 14 

2.  Instructions — Objections.  Where  instructions  are  not  as 
full  and  complete  on  some  particular  points  as  desired,  the 
party  objecting  should  ask  the  court  to  make  them  more 
specific,  before  he  can  except  on  that  ground. — Brown  v. 
Porter '. 327 

3.  Admission  of  Testimony.  Although  testimony  admitted  on 
a  trial  may  be  of  slight  significance,  yet  where  it  is  perti- 
nent to  the  issues,  it  is  not  error  to  admit  it  and  allow  the 
jury  to  pass  upon  its  weight. — Id 327 

4.  Instructions — Error  Not  Cured  by  a  Subsequent  Correct 
Charge.  The  giving  of  such  erroneous  instructions  is  not 
cured  by  the  giving  of  others  which  are  inconsistent  there- 
with, correctly  defining  the  partnership  relation  and  the 
facts  necessary  to  establish  it. — Miller  v.  Vermurie 386 

5.  Improper  Argument  —  When  Not  Prejudicial  Error.  Al- 
though the  argument  of  a  prosecuting  attorney  may  go 
outside  of  the  evidence  and  have  a  tendency  to  prejudice 
the  jury  against  a  defendant,  yet  such  error  will  not  be 
ground  for  reversal  of  a  conviction,  when  the  testimony 
offered  at  the  trial  is  such  that  no  verdict  more  favorable 
to  the  defendant  could  reasonably  be  based  thereon. — State 

v.  Moody 395 

6.  Requested  Instructions.  When  counsel  propose  a  proper 
charge,  if  given  at  all  by  the  court,  it  ought  to  be  given  to 
the  jury  in  the  form  submitted. — Gottslein  v.  Seattle  Lum- 
ber, etc.,  Co 424 

7.  Same.  A  party  having  requested  the  court  to  charge  that 
the  jury  must  tind  certain  facts  in  issue  by  a  preponderance 
of  the  evidence,  cannot  complain  that  the  court  did  not  re- 
quire the  evidence  on  those  points  to  be  clear  and  positive. 

—  Id 424 

8.  Misleading  Instructions.  In  such  a  case,  where  the  court 
has  charged  the  jury  as  to  passing  upon  the  question  of  re- 
scission from  all  the  facts  in  the  case,  it  is  erroneous  to  in- 
clude in  the  charge  language  directing  the  attention  of  the 
jury  to  what  the  parties  said,  and  telling  them  that  from 
that  they  were  to  determine  whether  the  contract  was  re- 
scinded or  not,  as  the  impression  would  thereby  be  pro- 
duced that  the  "whole  of  the  testimony"  in  the  earlier 
portion  of  the  charge  had  reference  merely  to  the  conversa- 
tions, while  there  might  have  been  an  explicit  oral  agree- 
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meat  to  rescind,  but  the  conduct  of  the  parties  might  have 
shown  a  clear  intention  to  disregard  tiie  oral  agreement.— 
Id ." 424 

9.  Pertinency.  In  such  a  case,  where  the  lumber  company, 
on  the  face  of  the  contract,  is  bound  jointly  with  its  co- 
defendant,  and  its  claim  of  suretyship  is  not  conceded  by 
the  pleadings  or  proof  on  the  part  of  plaintiff,  an  instruc- 
tion that  if  there  was  an  agreement  to  rescind  between  the 
plaintiff  and  the  lumber  company,  which  was  acted  on,  the 
company  was  thereby  released,  is  erroneous. —  Id 424 

10.  Same.  An  instruction  that  if,  by  the  acts  of  plaintiff  in 
agreeing  with  the  lumber  company  alone,  without  its  joint 
obligor,  that  the  contract  should  be  abandoned,  the  com- 
pany was  led  to  suppose  that  nothing  further  would  be 
done  under  it,  and  relying  thereon,  refrained  from  taking 
any  action  to  save  itself  from  loss,  plaintiff  would  be 
estopped  to  deny  the  rescission,  is  improper  when  there  is 
no  evidence  showing  that  the  lumber  company  would  have 
taken  any  different  course  than-it  did  if  nothing  had  been 
said  about  a  rescission. —  Id 424 

11 .  Erroneous  Instructions — Establishment  of  County  Road.  In 
an  action  for  damages  for  taking  gravel  for  the  purpose  of 
repairing  a  county  road,  where  one  of  the  defenses  is  that 
the  county  commissioners  had  attempted  to  establish  a 
sixty  foot  highway  at  the  point  in  dispute,  an  instruction 
is  erroneous  that  takes  from  the  consideration  of  the  jury 
the  attempt  to  locate  the  road  by  the  county  commission- 
ers, and  does  awajT  with  the  distinction  between  roads  es- 
tablished by  user  alone  and  those  existing  by  user  under 
an  attempted  establishment  by  the  board  of  county  com- 
missioners.—  Upper  v.Lowell 460 

12.  Instructions — Action  Upon  Account — Issuance  of  Order  in 
Payment.  Iu  an  action  to  recover  for  personal  services  in 
which  the  complaint  alleged  a  balance  of  $180  was  found  to 
be  due  plaintiff  upon  a  statement  of  account,  for  which  sum 
an  order  or  warrant  had  been  issued  to  him,  while  the 
answer  averred  that  a  less  sum  was  due,  and  there  was 
proof  sufficient  to  go  to  the  jury  in  support  of  the  facts 
alleged  in  the' answer,  it  was  error  for  the  court  to  charge 
the  jury  "that  the  amount  has  been  tixed  by  these  war- 
rants, by  the  parties  themselves,  and  there  is  no  other  ques- 
tion before  you  on  the  question  of  amount." — Agee  v.  Smith.   471 

13.  Same — Necessity  for  Notice  of  Non-Payment.  An  instruc- 
tion that  defendants  would  be  liable  for  the  amount  of  such 
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an  order  issued  to  plaintiff,  if  the  same  was  not  paid,  is  er- 
roneous, for  the  reason  that  the  requirements  of  presenta- 
tion by  the  plaintiff  and  seasonable  notice  to  defendants 
of  non-payment  were  omitted  from  the  instruction. — Id...  471 

14.  When  Decision  May  be  Taken  from  Jury.  Where  there  is 
conflicting  testimony,  but  the  clear  weight  of  the  evidence 
is  with  either  side,  the  court  is  justified  in  taking  the  de- 
cision of  the  case  from  the  jury. — Ouley  v.  Northwestern 
Coal,  etc.,  Co 491 

15.  Instructions — Not  Pertinent  to  Testimony.  In  an  action  for 
damages  for  injuries  to  a  child  of  tender  years  alleged  to 
have  been  placed  in  charge  of  a  coal  car  on  a  down  grade, 
where  the  only  testimony  in  regard  to  the  difficulty  of  oper- 
ating the  car  brake  was  that  of  the  injured  child,  who  had 
no  experience  with  brakes  generally,  an  instruction  on  the 

.  question  of  defective  brakes  is  not  proper  to  the  case. — Id.   491 

16.  Same — Release  of  Partner.  In  such  case,  where  the 
theory  of  the  retiring  partner  is  that  the  plaintiff  took  from 
the  partner  continuing  the  business  a  due  bill  whereby  he 
accepted  the  latter  as  his  debtor  for  the  demand,  it  is  not 
error  for  the  court  to  instruct  the  jury  that  "if  a  creditor 
takes  a  due  bill,  or  anything  of  the  kind,  and  agrees  to  re- 
lease any  other  claim  and  looks  to  such  due  bill,  he  is 
bound  by  it  and  must  stand  to  it.M — Frazer  v.  Miller 521 

17.  Admission  of  Evidence — Objections.  An  objection  to  the 
admission  of  evidence  is  insufficient  to  raise  any  question 
over  its  admission  unless  it  states  the  ground  for  such  ob- 
jection.— Earles  v.  Bigelow 581 

18.  Same — Immalej'iality .  The  admission  of  irrelevant  and  im- 
material testimony  is  harmless  error,  when  the  party  ob- 
jecting is  not  prejudiced  thereby. — Id 581 

19.  Judicial  Comment  on  Facts.  Comment  on  the  facts  by  the 
judge  during  the  progress  of  a  jury  trial  is  harmless  error, 
when  not  prejudicial  to  the  party  complaining.— Id 581 

See  Appeal,  42;  Assumpsit,  2-4;  Constitutional  Law, 
5,  6;  Contracts,  2;  Criminal  Law,  2,  8,  8-10,  15, 
19,  25,  26;  Fraud;  Partnership,  1;  Payment,  3; 
Sale,  3. 

TRUSTS.    See  Fraudulent  Conveyances,  1;  Partnership. 
2;  Venue  in  Civil  Cases. 
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VENDOR  AND  PURCHASER. 

1.  Agreement  for  Sale  of  Land — Indefiniteness — Specific  Per- 
formance. A  letter  from  the  general  land  agent  of  a  rail- 
road company  to  a  settler  upon  lands  of  the  railroad, 
reciting  that  "answering  yours  of  the  8th  inst.,  I  have  to 
say  that  if  you  are  the  first  settler  upon  [certain  described 
land],  and  if  you  continue  to  reside  upon  and  improve 
said  land  until  it  shall  be  offered  for  sale,  the  same  being 
strictly  agricultural  in  character,  you  will  be  entitled  to 
the  first  privilege  of  purchase  at  the  appraised  valuation, 
which  will  be  fixed  without  reference  to  your  improve- 
ments. The  mere  fact  that  another  party  has  written  a 
letter  applying  for  the  purchase  of  said  land  does  not  in 
any  way  affect  your  rights  iu  the  premises.  No  rights  can 
be  acquired  to  lands  of  the  company  not  in  market,  except 
by  settlement  upon  or  improvement  thereof,"  does  not  con- 
stitute a  valid  contract  for  the  conveyance  of  said  land 
which  can  be  specifically  enforced,  although  the  condition 
as  to  settlement  and  improvement  may  have  been  com- 
plied with. — Lombard  Investment  Co.  v.  Carter 4 

2.  Contract  to  Convey  Land — Wlien  Void.  A  party  to  a  con- 
tract for  the  conveyance  of  lands  cannot  treat  the  contract 
as  void,  as  resting  in  parol,  when  he  has  taken  possession 
thereof  under  the  contract. — Graves  v.  Smith 14 

3.  Action  for  Purchase  Price — Tender.  The  vendor  of  land 
under  a  contract  to  make  a  conveyance  thereof  upon  the 
full  payment  of  the  principal  and  interest  of  four  notes 
maturing  in  one,  two,  three  and  four  years  from  date,  re- 
spectively, who  waits  until  the  maturity  of  all  the  notes, 
cannot  enforce  the  collection  of  any  or  all  of  them  without 
tendering  a  deed  to  the  land. — Underwood  v.  Tew 297 

4.  Same — Pleading  and  Proof.  Although  the  evidence  in  such 
a  case  may  show  that  a  tender  would  have  been  a  vain  and 
useless  thing,  yet  where  plaintiff  has  pleaded  no  excuse  for 
tender,  he  cannot  urge  the  uselessness  of  complying  with 
the  obligation  on  his  part. — Id 297 

5.  Salt  of  Land — Deficiency  in  Quantity  —  Caveat  Emptor  — 
Remedies.  A  purchaser  of  land  who  knows  of  the  facts 
concerning  the  seller's  title  and  of  the  deficiencies  therein, 
when  he  contracts,  is  not  entitled  to  compensation  in  a  suit 
for  specific  performance  and  abatement  of  price. —  Pratsch 

v.  Aberdeen  Packing  Co 346 

6.  Same.  Where  a  strip  of  land  lying  between  a  street  of  a 
city  and  a  meandered  river  is  platted  into  lots,  the  plat  not 
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showing  the  depth  of  the  lots  between  the  street  and  river, 
a  purchaser  of  a  lot  who  contracts  with  reference  to  such 
plat,  cannot  claim  that  he  was  misled  thereby  into  the 
purchase  of  a  lot  which  was  only  about  one-fifth  of  what 
he  contracted  to  purchase,  when  he  was  fully  acquainted 
with  the  quantity  of  land  in  the  lot  which  lay  between  the 
street  and  the  river. — Id 346 

7 '.  Sale  of Land — Action  for  Purchase  Price.  The  vendor  of 
land  cannot  retain  the  title  thereto  and  recover  judgment 
for  the  purchase  price,  upon  default  in  payment  by  the  pur- 
chaser.—  Uogan  v.  Kyle 595 

8.  Same — Pleading.  Where  a  contract  for  the  sale  of  land 
provided  for  the  cash  payment  of  one-third  of  the  pur- 
chase price  and  the  balance  in  two  equal  installments,  time 
being  made  of  the  essence  of  the  contract,  the  complaint 
in  an  action  to  recover  a  money  judgment  for  the  amount 
of  the  two  deferred  payments  instituted  more  than  two 
years  after  the  maturity  of  the  last  installment,  does  not 
state  a  cause  of  action  either  legal  or  equitable,  when  it  al- 
leges the  making  of  such  contract,  failure  to  pay,  the  own- 
ership of  the  property,  and  the  tender  of  a  good  and 
sufficient  deed  prior  to  the  commencement  of  the  action. — 
Id 595 

See  Assumpsit,  5;  Mechanics'  Liens,  1;  Pleading,  4, 
5;  Rescission,  1-8;  Specific  Performance,  1;  Tax- 
ation, 4. 

VENUE  IN  CIVIL  CASES. 
\.  Enj  or  cement  of  Trust — Transitory  Action.  An  action  for 
the  enforcement  of  a  trust,  and  for  an  accounting  there- 
under, is  a  transitory  one,  irrespective  of  the  fact  that  the 
action  will  take  effect  upon  real  property. —  State,  ex  rel. 
Campbell,  v.  Superior  Court 306 

2.  Change  of  Venue — Residence  of  Principal  Defendant.  The 
fact  that  certain  persons  named  as  defendants  in  an  action 
are  proper,  but  not  necessary,  parties  thereto,  will  not  de- 
prive the  principal  defendant  in  an  action  of  a  transitory 
nature  from  having  the  action  transferred  to  the  county  of 
his  residence  for  trial. — Id 306 

WILLS. 
1.  Children  Not  Named  or  Provided  for — Effect  on  Community 
Property.    Sec.  1465,  Gen.  Stat.,  providing  that,  if  any  per- 
son die  leaving  a  will  in  which  his  surviving  children  or 
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tbeir  descendants  are  not  named  or  provided  for,  he  shall 
be  deemed  to  have  died  intestate  so  far  as  such  children  are 
concerned,  applies  to  the  testator's  community,  as  well  as 
to  his  separate,  property. — Hill  v.  Bill 409 

2.  Same—  Construction  of  Statute.  Under  the  settled  con- 
struction of  §1465,  Gen.  Stat.,  providing  that  "every  such 
testator,  so  far  as  he  shall  regard  such  child  or  children,  or 
their  descendants,  not  provided  for,  shall  be  deemed  to  die 
intestate,"  proof  of  the  testator's  intention  to  make  such 
provision,  outside  of  the  language  of  the  will  itself,  is  inad- 
missible.— Id 409 

3.  Same — Construction  of  Will  by  Probate  Court — Estoppel. 
Where  the  judgment  of  a  probate  court  that  a  decedent 
died  intestate  as  to  his  children  for  the  reason  that  they 
were  not  named  or  provided  for  in  his  will,  as  required  by 
§1325,  Code  1881,  and  its  order  of  distribution  of  such  de- 
cedent's estate  accordingly,  have  remained  undisturbed  and 
unap pealed  from  for  a  period  of  ten  years,  other  courts  are 
estopped  to  construe  the  will  upon  that  point. —  Webster  v. 
Seattle  Trust  Co 642 

4.  Same — Distribution  by  Statute  —  Validity  of  Will  in  Other 
Bespects.  Although  a  will  may,  under  the  provisions  of 
§  1825,  Code  1881,  be  inoperative  as  to  the  testator's  children, 
and  they  entitled  to  share  in  the  testator's  estate  as  if  he 
had  died  intestate,  yet  the  will  is  valid  for  all  other  pur- 
poses; and  a  devise  of  all  the  testator's  estate  to  his  wife 
during  her  lifetime,  with  remainder  to  his  heirs,  will  op- 
erate, where  there  are  two  children,  to  give  the  widow  but 
a  life  estate  in  one  third  of  the  testator's  separate  property. 
—Id ; 642 

5.  Powers  of  Territorial  Probate  Courts — Distribution  of  Estates. 
The  power  given  probate  courts  by  the  legislature  of  Wash- 
ington Territory  to  make  distribution  of  a  testator's  estate 
to  his  minor  children  when  they  were  not  provided  for  in 
his  will,  was  not  in  contravention  of  the  organic  act  (10  U. 

S.  St.  at  Large,  172 )  creating  such  courts. — Id 642 

See  Htsband  and  Wife.  5. 

WITNESS. 

Impeachment.    It  is  not  error  to  allow  impeaching  testimony 

when  a  witness  has  been  asked  if  he  had  a  conversation 

with  a  certain  person  at  a  given  saloon  in  the  month  of  July 

in  reference  to  the  case,  and  if  he  did  not  at  that  time  make 
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certain  statements,  which  counsel  repeated  and  which  the 
witness  denied  that  he  made,  as  the  witness'  attention  must 
have  been  so  directed  to  the  particular  statements  in  re- 
gard to  which  he  was  interrogated  that  he  was  in  no  way 
prejudiced,  although  the  exact  time  was  not  called  to  his 
attention.— Slate  v.  Walters 246 

See  Criminal  Law,  9,  10,  12,  13,  25;  New  Trial,  2. 

WRITS.  # 

1.  Summons — Service  by  Publication — Sufficiency  of  Affidavit. 
Under  §65,  Laws  1877,  p.  15,  an  affidavit  stating  that  the 
defendant  resides  out  of  the  territory  is  sufficient  to  author- 
ize service  by  publication. — De  Corvet  v.  Dolan 365 

2.  Same— Statement  of  Nature  of  Action.  The  cause  and  gen- 
eral nature  of  a  foreclosure  proceeding  is  sufficiently  stated 
in  a  summons  by  publication  when  it  specifies  with  par- 
ticularity the  note  upon  which  the  action  is  brought,  and 
defendants  are  informed  that  the  action  is  brought  to  fore- 
close a  mortgage  given  to  secure  its  payment. — Id 365 
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